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CHAPTER  XIII. 

DfPEACHIKO   JUDGMENT. 

i  834.    When  impeftohAblc,  and  by  whom, 
i  335.    What  itrangen  may  impeaoh. 
i  330.    For  Iraad  and  ooUnaion. 
f  337.    For  orror  or  irregularity, 
f  337  a.    Impeaching  in  bankmptoy. 

g  834.  When  Impeachable,  and  by  whom.  —  Having 
in  a  preceding  chapter  shown  when  and  under  what 
circumstances  a  judgment  may  be  avoided  for  want  of 
jurisdiction  over  the  parties  and  -the  subject-matter,  and 
intending  in  a  subsequent  chapter  to  state  the  rules  appli- 
cable when  relief  from  a  judgment  is  sought  by  a  suit 
in  equity,  or  by  an  equitable  defense  to  an  action  at  law, 
we  shall  in  this  chapter  consider  when  judgments  not 
void  for  want  of  jurisdiction,  nor  attacked  by  any  equita- 
ble suit  or  defense,  may,  nevertheless,  be  wholly  or  partly 
avoided  when  offered  in  evidence  in  an  action  or  pro- 
ceeding at  law.  It  has  been  said  that  ''  the  distinction 
between  cases  in  which  judgments  may  and  those  in 
which  they  may  not  be  impeached  collaterally,  as  derived 
from  the  authorities  and  founded  in  common  sense, 
may  be  stated  thus:  They  may  be  impeached  by  facts 
involving  fraud  or  collusion  which  were  not  before  the 
court  or  involved  in  the  issue  or  matter  upon  which 
the  judgment  was  rendered.  They  may  not  be  impeached 
for  any  facts,  whether  involving  fraud  or  collusion  or  not, 
or  even  perjury,  which  were  necessarily  before  the  court 
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and  passed  upon."  ^  But  this  language,  in  our  judgment, 
does  not  correctly  state  the  distinction.  It  is  true  that 
fraud  and  collusion  are  the  chief  grounds  available  for 
the  purpose  of  impeaching  judgments.  But  they  are  not 
available  for  the  purposes  of  impeachment  merely  because 
they  were  not  before  the  court  nor  involved  in  any  of  the 
issues  in  the  former  action.  The  parties  to  an  action 
cannot  impeach  or  set  at  naught  the  judgment  in  any 
collateral  proceeding  on  the  ground  that  it  was  obtained 
through  fraud  or  collusion.  It  is  their  business  to  see 
that  it  is  not  so  obtained.  If,  without  any  fault  or  neglect 
of  one  party,  his  adversary  succeeds,  by  fraud,  in  obtain- 
ing an  inequitable  and  unauthorized  judgment,  he  must 
take  some  proceeding  prescribed  by  law  to  annul  the 
judgment,  and  cannot,  in  the  absence  of  such  annulment, 
treat  it  as  invalid.  It  is  only  third  persons  who  have  the 
right  to  collaterally  impeach  judgments.  They  are  ac- 
corded this  right  because,  not  being  parties  to  the  action, 
nothing  determined  by  it  is,  as  to  them,  res  judicata.  The 
rule  is  correctly  stated  in  Cowen,  Hill,  and  Edwards's  note 
291  to  Phillipps  on  Evidence,  as  follows:  **  Judgments  of 
any  court  can  be  impeached  by  strangers  to  them  for 
fraud  or  collusion;  but  no  judgment  can  be  impeached 
for  fraud  by  a  party  or  privy  to  it."*  A  party  to  a  judg- 
ment feeling  himself  aggrieved  thereby  may,  in  a  proper 
case,  either  move  that  it  be  vacated,  or  prosecute  an  ap- 
peal or  writ  of  error,  or  maintain  a  suit  in  equity  to  en- 
join its  enforcement.  These,  unless  the  judgment  is  void 
on  its  face,  are  the  only  remedies  open  to  him,  and  if  he 
resorts  to  neither,  or  resorting  to  any  or  all  he  is  denied 
relief,  he  cannot  avoid  the  judgment,  when  offered  in  evi- 
dence against  him,  by  proving  that  it  ought  not  to  have 

1  The  Acorn,  2  Abb.  434.  Kerns^  2  Watte,  183;  Oabome  «.  Mom, 

<  Greene  v.  Greene,  2  Gray,  361;  61  7  Johns.  161;  6  Am.  Deo.  252;  Moeely 

Am.  Dec.  454;  Peck  «.  Woodbrid^,  3  v.  Moeely,  15  N.  Y.  334;  \irilliam8  «. 

Day,  30;  Field  v.  Sanderson,  34  Mo.  Martin,  7  Ga.  378;  Hammock  ei  Mo- 

642;  86  Am.  Dec  124;  Callahan  o.  Bride,  6  Ga.  178;  Smith  «.  Henderson, 

Griswold,  9  Mo.  784;  Mason  v.  Mes-  23  La.  Ann.  649. 

Sanger,   17  Iowa,  261;  Townsend  tu 
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been  pronounced,  and  wae  procured  by  fraud,  mistake, 
perjury,  or  collusion,^  or  through  some  agreement  entered 
into  by  the  prevailing  party,  and  which  he  neglected  or 
refused  to  perform.* 

S  835.  What  Strangers  may  Impeach. — It  must  not, 
however,  be  understood  that  aU  strangers  are  entitled  to 
impeach  a  judgment.  It  is  only  those  strangers  who,  if 
the  judgment  were  given  full  credit  and  effect,  would  be 
prejudiced  in  regard  to  some  pre-existing  right,  that  are 
permitted  to  impeach  the  judgment.  Being  neither  par- 
ties to  the  action,  nor  entitled  to  manage  the  cause  nor 
appeal  from  the  judgment,  they  are  by  law  allowed  to 
impeach  it  whenever  it  is  attempted  to  be  enforced 
against  them.'  Thus  an  assignee  for  the  benefit  of  cred- 
itors may  avoid  the  effect  of  a  judgment  against  his 
assignor  by  showing  that  though  it  appears  to  have  been 
entered  before  the  assignment  was  made,  it  was  in  fact 
entered  afterward.*  Where  property  was  purchased  after 
the  levy  of  a  writ  of  attachment  upon  it,  it  was  held  that 
the  purchaser  might  avoid  a  judgment  subsequently  ren- 
dered by  showing  that  it  was  recovered  for  a  greater 
amount  than  that  which  plaintiff  was  entitled  to  recover 
under  his  complaint.*  A  judgment  may  be  attacked  on 
the  ground  that  it  was  suffered  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors,  of  whom  the  party 
making  the  attack  was  one/  and  if  a  judgment  creditor 

>  DaTU  V  Davis,  61  Meu  398;  Ollet-  Smith  v,  Cuyler,  78  Ga.  654;  Eareka 

■en    V.   Middleton,    102    Pa.   St   78;  L    W.  v.   Bi-esnahan,  60  Mich.  332; 

Hammond  «.  Wilder,  SSVt.  842;  Kelly  Palmer  v,   McMaster,   8  Mont    186; 

V.  Mice,  3  Sneed,  69;  Boston  etc.  R.  R.  Ogle  v.  Baker,  137  Pa.  St  378;  Ban- 

Go. «.  Sparhawk,  1  Allen,  448;  79  Am.  don  v.  Becker,  3  Clark  k  F.  479;  Gaines 

Dea  750;  Anderson  v.  Anderson,   3  v.  Relf,  12  How.  472;  Leonard  v.  Bry- 

Ohio.  109;  Smith  v.  Smith,  22  Iowa,  ant,  11  Met  370;  Mitchell  v.  Kintzer, 

516;  Ogle  v.  Baker,  137  Pa.  St  378;  5  Pa.  St  216;  47  Am.  Dec.  408;  Boisse 

Dilling  9.  Murray,  6  Ind.  324;  63  Am.  v.   Dickson,   31   La.   Ann.   741;   Fall 

i>ec  385;  Weiss  o.  Gnerineaa,  109  Ind.  Riyer  v.  Riley,  140  Mass.  488. 

438;    Lowber  and  Wilmer's  Appeal,  *  Hunter  v.  Cleyeland  Co-operftti^e 

8  Watts  k  S.  387;  42  Am.  Deo.  302;  Stove  Store  Co.,  31  Minn.  605. 

Hodgdon  «.  Sonthem  Pac.  R.  R.  Co.,  ^  Safford  v,  Weare,  142  Mass.  231. 

75  CaL  642.  •  Beeler  v.  Bullitt,  3  A.  K.  Marsh. 

*  Frisby  v.  Withers,  61  Tex.  134.  280;  13  Am.  Dec.   161;  Freeman  on 

'  De  Armond  v.  Adams,  25  Ind.  455;  Executions,  sea  136. 
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seeks  to  set  aside  a  deed  as  fraudulent^  the  grantee  may 
successfully  resist  such  attack  by  proving  that  the  judg* 
ment  on  which  it  was  based  was  obtained  by  fraud.^  So 
a  sheriff,  when  a  judgment  is  sought  to  be  used  against 
him,  may  collaterally  impeach  it  by  showing  that  it  was 
fraudulent  as  against  the  creditors  whom  he  represents.* 
If,  when  a  judgment  is  entered,  no  one  other  than  the 
parties  thereto  is  affected  by  it,  the  fact  that  a  third  per- 
son becomes  subsequently  interested  will  not  entitle  him 
to  impeach  it,  unless  it  was  entered  for  the  purpose  of 
hindering,  delaying,  and  defrauding  creditors  subsequent 
as  well  as  antecedent,  and  he  is  one  of  such  creditors. 
The  mere  fact  that  he  becomes  a  creditor  of  the  defend- 
ant after  a  judgmidnt  was  entered  will  not  enable  him  to 
impeach  it,  if  it  was  not  suffered  in  view  of  his  becoming 
such  creditor.'  A  grantee  of  land  which'  is  subject  to  a 
judgment  lien  cannot  attack  the  judgment  on  any  ground 
not  open  to  the  defendant.^  A  creditor  or  purchaser  from 
the  judgment  debtor  cannot  impeach  a  judgment  except 
upon  the  same  facts  which  would  entitle  him  to  impeach 
a  deed  made  by  the  debtor  at  the  same  time  and  for  the 
same  purpose.  If  a  judgment  is  good  as  between  the  par- 
ties, it  is  also  good  against  their  creditors,  unless  it  might 
have  operated  to  defraud  them  when  it  was  rendered;  and 
though  fraud  was  practiced  upon  the  defendant,  this  will 
not  enable  the  creditors  or  other  parties  claiming  under 
him  to  impeach  the  judgment,  unless  it  was  also  a  fraud 
upon  them.' 

§  336.  Fraud. — Whenever  a  judgment  or  decree  is 
procured  through  the  fraud  of  either  of  the  parties,  or  by 
the  collusion  of  both,  for  the  purpose  of  defrauding  some 

'  Faris  v.  Darbam,  6  B.  Mon.  397;  *  Johnv.  Pattee,  65  Iowa,  665;  Hogg 

17  Am.  Dec.  77;  Davis  v.  Daria,  20  v.  Link,  90  Ind.  346;  Gallaagher  v. 

Or.  78;  23  Am.  St  Rep.  000.  Hebrew  C,  35  La.  Ann.  829;  Souti- 

s  Clark  v.  Foxcroft^  6  GreenL  296;  more  p.  Clark,  70  Md.  471. 

20  Am.  Dec  309.  *  Thompeon'i  Appeal,  57  Pa.  St  175; 

*  Lewis  v.   Peterkin,  39  La.   Ann.  Dougherty's  Estate,  9  Watti  k  S.  159; 

780;  Darby  v.  Shannon,  19  S.  C.  526.  42  Am.  Deo.  326. 
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third  person,  he  may  escape  from  the  injury  thus  at* 
tempted  by  showing,  even  in  a  collateral  proceeding,  the 
fraud  or  collusion  by  which  the  judgment  or  decree  was 
obtained.'  Hence  a  judgment  obtained  and  suffered  for 
the  purpose  of  delaying  and  defrauding  creditors  is  void 
as  against  them,*  and  continues  to  be  so,  though  the  par- 
ties abandon  their  fraudulent  purpose,  and  seek  to  use 
it  honestly.*  But,  as  we  have  already  shown,  the  parties 
to  an  action,  and  the  persons  in  privity  with  them,  cannot 
collaterally  attack  or  impeach  a  judgment  for  fraud  ;^  and 
any  attack  must  be  regarded  as  collateral  which  is  made 
in  ^  any  proceeding  which  is  not  instituted  for  the  ex- 
press purpose  of  annulling,  correcting,  or  modifying"  a 
judgment  or  decree.* 

§  837.  Error  and  Irregularity. — The  parties  to  an 
action  or  proceeding,  and  all  persons  who,  though  not 
parties  thereto,  are  not  prejudiced  by  the  judgment  when 
rendered,  will  not  be  permitted  to  assail  or  avoid  it  in 
any  collateral  proceeding  for  error  or  irregularity,  unless 
it  was  such  as  left  the  court  without  jurisdiction  and  the 
judgment  absolutely  void  as  between  the  parties  thereto.* 
This  rule  applies  to  proceedings  in  bankruptcy,  and  there- 


«.  Allen,  12  Vt.  619;  77  *  Gann  v.  Flant»  M  U.  8.  664;  Taple 

Am.  Dec.  712;  Ordmary  v.  V^Tallaoe,  2  v,  Titns,  41  Pa.  St  195;  80  Am.  Dea 

Bich.  460;  De  Armond  «.  Adama»  26  604;  Fridge  v.  State,  3  Gill  ft  J.  103; 

Ind.  455;  Hackett  v.  Manlove,  14  GaL  20  Am.  Deo.  463;  Paal  v.  Smith,  82 

85:  HaU  v.  Hamlin,  2  W^atts,   854;  Ky.   461;   Lancaster   v.    Wilson,   27 

Sidenaparker  «.  Sidensparker,  52  Me.  Gratl  624;  Fox  «.  Gottage  K  Aas'n, 

481;  83Am.  Dec  527;  Crosby  «.Leng^  81  Va.  677;  White  v.   Albertson,  8 

12  East,  409;  Lloyd  v.  Maddoz,  Moore  Dev.  241;  22  Am.  Deo.  719;  Derr  v. 

L  A.  917;  Bridgeport  Ina.  Ga  o.  Wil-  Wilaon,  84  Ky.  14;  Bryan  «.  Kennett, 

son,  34  N.  Y.  281;  Miners'  eta  Bank  113  U.  S.  179;  Robertson  «.  Winches- 

n.  Roaeberry,  81  Pa.  St  309;  Second  ter,  85  Tenn.  171;  Hilton  v.  Bachman, 

Nat  Bank's  Appeal,  85  Pa.  St.  528;  24  Keb.  490;  Upson  v.  Horn,  3  Strob. 

Mnrcheson   «.    White,   54   Tex.   78;  108;  49  Am.  Dec.  633;  Cox  v.  Davis, 

Downs  V.  Fuller,  2  Met  135;  35  Am.  17  Ala.  714;  52  Am.  Dec  199;  Salton- 

Dec.  393;  Smith  v.  Gayler,  78  Ga.  654;  stall  «.  Riley,  28  Ala.  164;  65  Am. 

Shallcross  v.  Beats,  43  N.  J.  L.  177.  Dec.  324;  Satherland  v.  De  Leon,  1 

*  Mackie  v.  Cairns,  5  Cow.  547;  15  Tex.  250;  46  Am.  Deo.  100;  Wiley  v. 
Am.  Dea  477;  Robinson  v.  Davis,  11  Pavey,  61  Ind.  457;  28  Am.  Rep.  677; 
N.  J.  Eq.  302;  69  Am.  Dea  591.  Bandin  v.  Roliff,  1  Mart,  N.  S.,  165; 

*Bann  v.  AM,  29  Pa.  St  387;  72  14  Am.  Dec.  181;  Jones  «.  Co£fey,  97 

AnL  Dec.  639.  N.  C.  347;  Cooley  v.  Smith,  17  Iowa, 

*Antet  sea  334.  29;  Spencer  v.  McGonagle,  107  Ind. 

*  Morrill  V.  MorrUl,  20  Or.  96;  23  410;  MorriU  v.  Morrill,  20  Or.  96;  23 
Am.  St  Rep.  95.  Am.  St  Rep.  95. 
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fore  discharges  of  bankrupts  and  other  orders  and  decrees 
of  courts  of  bankruptcy  cannot  be  collaterally  impeached 
by  proving  them  to  be  erroneous  and  irregular.^  On  the 
other  hand,  it  is  said  to  be  "a  general  and  established 
rule  that  when  a  party's  right  may  be  collaterally  affected 
by  a  judgment,  which  for  any  cause  is  erroneous  and  void, 
but  which  he  cannot  bring  a  writ  of  error  to  reverse,  he 
may,  without  reversing  it,  prove  it  was  erroneous  and 
void  in  any  suit  in  which  its  validity  is  brought  in  ques- 
tion."' This  language,  while  perhaps  technically  correct, 
is  calculated  to  mislead,  by  giving  the  impression  that 
when  a  judgment  is  offered  in  evidence  against  a  third 
person  affected  by  it  when  it  was  entered,  the  court  in 
which  it  is  so  offered  will  exercise  powers  similar  to  those 
of  an  appellate  tribunal  for  the  purpose  of  determining 
whether  the  court  which  entered  the  judgment  acted  cor- 
rectly in  all  respects,  and  will  refuse  to  give  effect  to  the 
judgment  if  it  appears  that  some  error  contributed  to  its 
rendition.  This  is  further,  we  think,  than  any  court  can 
properly  go.  If  a  judgment  is  void,  no  doubt  it  may 
be  collaterally  impeached  for  that  reason  by  a  third  per- 
son injured  by  its  rendition.  If  it  is  erroneous,  and  is 
also  collusive,  or  if,  though  not  collusive,  the  nominal  de- 
fendant made  no  defense  because  he  had  no  interest  to  be 
protected,  a  third  person  may  sometimes  impeach  it  for 
error  apparent  on  the  face  of  the  record ;  but  when  a  real 
defense  was  made,  we  think  a  stranger  affected  by  the 
judgment  will  not  be  permitted  to  impeach  it  by  retrying 
the  cause  before  another  court  for  the  purpose  of  convin- 
cing it  that  a  different  judgment  ought  to  have  been  en- 
tered in  the  former  action.  Though  the  party  seeking  to 
impeach  a  judgment  collaterally  is  a  creditor  of  the  de- 

1  Palmer  «.  Hnsa^,  119  U.  S.  96;  *Vo8e  v.  Morton,  4  Cash.  27;  50 

Head  o.  Daniels,  38  &n.  1 ;  Chapman  Am.  Dec  760;  Leonard  v.  Bryant,  1 1 

9.  Brewer,  114  U.  S.  158;  Brown  v.  Met.  370;  Downs  v.  Fuller,  2  Met 

Covenant  L.  L  Ca,  86  Mo.  61;  Wiley  135;  35  Am.  Dea  393;  Griswold  o. 

V.  Pavey,  61  Ind.  467;  28  Am.  Bep.  Stewart^  4  Cow.  468. 
677;   Blair  v,   Hanna,   87   Ind.   293; 
Begein  tu  Brehm,  123  Ind.  16a 
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feDdanty  and  its  enforcement  will  therefore  operate  pre- 
jadicially  to  him,  yet  he  cannot  assail  it,  where  it  is  not 
collusive,  on  the  ground  that  the  defendant  had  defenses 
which  he  might  have  asserted,  or  that  in  the  transaction 
between  the  plaintiff  and  the  defendant  out  of  which  the 
judgment  grew  the  former  overreached  the  latter.* 

§  337  a.  Impeaching  in  Baakmptcy. —  A  judgment 
may  be  impeached  for  the  purpose  of  showing  that  it  was 
procured  and  suffered  in  the  hope  of  avoiding  the  ope- 
ration of  the  national  bankrupt  act.  To  successfully 
impeach  it,  it  must  be  shown,  —  1-  That  it  was  procured 
and  suffered  within  four  months  prior  to  the  filing  the 
petition  in  bankruptcy,  and  with  a  view  of  giving  plain- 
tiff a  preference  over  other  creditors;  2.  That  the  defend- 
ant was  insolvent  at  the  time;  3.  That  the  plaintiff  had 
reasonable  cause  to  believe  the  defendant  insolvent,  and 
procured  the  judgment  to  secure  a  preference  over  other 
creditors.  Upon  being  so  impeached,  it  will  be  held  in* 
valid,  and  all  proceedings  based  thereon  set  aside  as 
being  superseded  by  the  bankruptcy  proceedings.*  But  if 
the  judgment  was  procured  less  than  four  months  before 
filing  the  petition,  it  is  valid,  if  hot  intended  to  prefer  one 
creditor  over  another,  and  thereby  to  thwart  the  objects 
which  the  act  was  intended  to  accomplish.'  The  act  was 
not  designed  to  discourage  diligent  creditors  in  collecting 
their  debts,  nor  will  it  rob  them  of  their  liens  procured 
through  such  diligence,  and  not  in  fraud  of  the  act.^ 

But  except  for  the  purpose  of  showing  that  it  was  de- 
signed as  a  means  of  avoiding  the  equal  distribution  of 
the  debtor's  property  among  his  creditors,  a  judgment 

*  McAlpine  v.  Sweetser,  76  Ind.  78;  Campbell,  Bank.  Beg.  8npp.36;  1 L.  T. 
Shaete  v.  Hambeat,  81  Pa.  Sfe.  100;  SO;  7  Am.  Law  Reg.  100;  in  re  Schnepf, 
Lewis  V.  Rogers,  16  Pa.  St.  18;  Meek-  Baiik.  Reg.  Sapp.  41;  7  Am.  Law  Reg. 
ley's  Appeal,  102  Pa.  St.  636.  214;  2  Ben.  72;  Clark  v.  Iselin,  21  WaU. 

*  Bachanan  «.  Smith,  7  Nat  Bank.  360;  7  Chio.  L.  N.  185;  2  Cent.  L.  J.  210; 
Reg.  615;  Wilsonv.  CityBank,9Nat  11  Bank.  Reg.  837;  Wilson  v.  City 
Bank.  Reg.  70;  In  re  FuUw,  1  Saw.  Bank,  17  Wall  473;  6  Chio.  L.  N.  149; 
245.                                                  ^  9  Bank.  Reg.  97;  Little «.  Alexander, 

'  Riddle's  Appeal,  68  Pa.  St.  13.  21  Wall.  500;  7  Chio.  L.  N.  339;  12 

*  In  re  Kerr,  2  Bank.  Reg.  124;  In  re    Bank.  Reg.  134. 
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is  no  more  liable  to  collateral  impeachment  in  proceed- 
ings under  the  bankrupt  act  than  it  is  to  such  impeach- 
ment in  the  courts  of  the  state  where  it  was  rendered.* 
After  quite  a  number  of  decisions  in  the  lower  courts  to 
the  contrary,  it  is  now  settled  by  the  judgment  of  the  su- 
preme court  of  the  United  States,  —  ''1.  That  something 
more  than  passive  non-resistance  of  an  insolvent  debtor 
to  regular  judicial  proceedings,  in  which  a  judgment  and 
levy  on  his  property  are  obtained,  when  the  debt  is  due,  and 
he  is  without  just  defense  to  the  action,  is  necessary  to 
show  a  preference  of  a  creditor,  or  a  purpose  to  defeat  or 
delay  the  operation  of  the  bankrupt  act;  2.  That  the  fact 
that  the  debtor,  under  such  circumstances,  does  not  file  a 
petition  in  bankruptcy  is  not  sufficient  evidence  of  such 
preference,  or  of  intent  to  defeat  the  operation  of  the  act; 
3.  That  though  the  judgment  creditor  in  such  case  may 
know  the  insolvent  condition  of  the  debtor,  his  levy  and 
seizure  are  not  void  under  the  circumstances,  nor  any 
violation  of  H^e  bankrupt  law;  4.  That  a  lien  thus  ob- 
tained by  him  will  not  be  displaced  by  subsequent  pro- 
ceedings in  bankruptcy  against  the  debtor,  though  within 
four  months  of  the  filing  of  the  petition/'  * 

If,  when  proceedings  in  bankruptcy,  are  begun,  an 
action  is  pending  against  the  bankrupt,  in  which  an  at- 
tachment has  been  levied  for  so  great  a  length  of  time 
that  it  is  not  released  thereby,  a  judgment  may  be  en- 
tered, enforceable  against  the  property  attached  or  against 
the  sureties  upon  any  bond  or  any  other  obligation  which 
has  been  taken  to  secure  the  delivery  of  such  property 
and  its  application  to  the  satisfaction  of  the  judgment.* 
If,  during  the  progress  of  the  proceedings  in  bankruptcy, 

>  In  re  BnmB,  1  Bank.  Reg.  174;  '  Wilson  v.  Bank  of  St  Paol,  1  Am. 

Bank.  Reg.  Sapp.  38;  7  Am. Law.  Res.  L.  T.,  N.  S.,  1;  17  Wall.  489;  60hia  L. 

106;  24  Leg.  Lit.  357;  Li  re  Campbell,  N.  149;  9  Bank.  Reg.  97. 

Bank.Reg.Sapp.  36;1L.  T.30;7Aro.  *  Doe  v.   Children,  21  WalL   642; 

Law  Reg.  100;  McKinsey  v,  Harding,  Stoddard  v.  Locke,  43  Vt  674;  6  Am. 


JLiaw  Jieg.  iuu;  Jsa.CA.m8ey  v,  uaramg,  oroaaara  v.  ijocjie,  49  vt.  074;  o  Am. 

4  Bank.  Reg.  11;  Palmer  v.  Preston,  46  Rep.  308;  Hill  «.  Harding,  130  U.  a 

Vt.  169;  12  Am.  Rep.  191;  In  re  White-  699;  Bates  o.  Tappan,  99  Mass.  376; 

hoase,  4  Bank.  Reg.  16;  In  re  Robin«  Gibson  v.  Green,  46  Miss.  218;  Bow* 

■OD,  2  Bank.  Reg.  108;  6  Blatchf.  263.  man  «  Harding,  66  Me.  669. 
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a  jndgment  is  entered  against  the  bankrupt,  but  before 
his  final  discharge  is  granted  he,  upon  obtaining  such 
discharge,  is  entitled  to  have  the  court  in  which  the  judg- 
ment was  rendered  enter  a  perpetual  stay  of  proceedings 
thereon.^  If,  however,  an  action  is  still  pending  when 
his  discharge  is  granted,  the  bankrupjb  must  call,  the  at- 
tention of  the  court  to  it  by  a  supplemental  pleading,  and 
if  he  fails  to  do  so,  and  judgment  is  given  against  him,  he 
is  conclusively  bound  thereby,  and  cannot  impeach  it  in 
any  collateral  action  or  proceeding.' 

'Boyntoav.  Bell,  121  U.  S.  457.  * Dimook  v.  Berero a  Ca,  117 U. & 

660. 
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Part  L— NATURE  AND  CREATION  OF  THE  UEN. 

§  338.  Nature  of  Judgment  Lien.  —  "A  judgment  ia 
not  a  specific  lien  on  any  particular  real  estate  of  the  judg- 
ment debtor,  but  a  general  lien  upon  all  his  real  estate^ 
subject  to  all  prior  liens,  either  legal  or  equitable,  irre- 
spective of  any  knowledge  of  the  judgment  creditor  as  to 
the  existence  of  such  liens.'' '  ''In  short,  a  judgment 
creditor  has  no  jus  in  re,  but  a  mere  power  to  make  his 
general  lien  effectual,  by  following  up  the  steps  of  the 
law,  and  consummating  bis  judgment  by  an  execution 
and  levy  on  the  land."*  If  the  debtor  should  sell  the 
estate,  he  has  no  right  to  follow  the  proceeds  of  the  sale 
into  the  hands  of  the  vendor  or  vendee,  or  to  claim  the 
purchase-money  in  the  hands  of  the  latter.  ''A  judg- 
ment  lien  on  land  constitutes  no  property  or  right  in  the 
land  itself.  It  confers  only  a  right  to  levy  on  the  same, 
to  the  exclusion  of  other  adverse  interests  subsequent  to 
the  judgment;  and  when  a  levy  is  actually  made  on  the 
same,  the  title  of  the  creditor  for  this  purpose  relates 
back  to  the  time  of  the  judgment,  so  as  to  cut  out  inter- 
mediate encumbrances.  Subject  to  this  the  defendant 
may  convey  the  land."'  As  a  judgment  creditor  has  a 
mere  general  lien,  he  cannot,  like  a  mortgagee  or  other 
holder  of  a  specific  lien,  sue  for  such  waste  as  injures  his 
security,^  nor  can  he  maintain  an  action  to  foreclose  his 
lien.*  It  must  be  asserted  by  a  sale  of  specified  land  sub- 
ject  thereto,  but  until  such  sale,  he  has  no  interest  in 
such  land,  other  than  the  right  to  sell  it.  Hence  he  can- 
not recover  crops  produced  upon  it  before  the  sale;*  nor 
sustain  an  action  to  be  subrogated  to  the  rights  of  a  judg- 
ment debtor  who  is  entitled  to  a  conveyance  thereof.'    Hi^ 

'Rodffeniv.6oaiier,45N.Y.379;Ind.        *  Conard  o.  Insurance  Co.,  1  Pet. 
School  Disi.  V.  W^erner,  43  Iowa,  643.    878,  443.    See  alao  Doe  v.  McEjiight. 
>  Ashton  V.  Slater,  19  Minn.  347;    Bert  376; 


Fonte  «.  Fairman,  48  Miss.  S36;  Yonng  *  Lannina  vl  Carpenter,  48  N.  Y. 
V.  Templeton*  4  La.  Ann.  254;  60  Am.  412;  Ind.  School  Dist  «.  Werner,  43 
Deo.  5^;  Pettit «.  Shepherd,  6  Paige,    Iowa,  643. 


493;  28  Am.  Dec.  437;  Witmer's  Ap-  ^  Howe  Machine  Co.  v.  Miner,  28 

Eal,  46  Pa.  St  456;  84  Am.  Dec  505;  Ean.  441. 

ansfield  «.  Gre^^ory,  11   Neb.   297;  *  Dail  v.  Freeman.  92  N.  C.  351. 

Doner  «.  Lewis,  27  Miss.  679.  '  Logan  v.  Hale,  42  CaL  645. 
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right  to  sell  cannot  be  impaired  by  any  act  of  the  judg- 
ment debtor,  nor  by  any  proceeding  taken  against  him  by 
his  creditors  or  others  to  which  the  holder  of  the  lien  is 
not  a  party.  When  the  sale  is  made  and  a  conveyance 
executed  in  pursuance  thereof,  it  has  the  same  efifect  as  if 
it  had  been  voluntarily  executed  by  the  judgment  debtor 
at  the  moment  when  the  lien  first  attached.'  If  the 
debtor  since  that  time  has  made  any  conveyance  or  en- 
cumbrance, or  suffered  a  judgment,  attachment,  or  other 
lien,  or  has  been  subjected  to  any  action  or  proceeding 
seeking  to  affect  his  title  to  the  land  sold,  such  convey- 
ance, lien,  or  proceeding  is  tmavailing  as  against  the 
conveyance  based  upon  the  judgment  lien;'  and  if  the 
property  sold  was  also  attached  in  an  action  in  which  a 
judgment  was  rendered,  the  lien  of  the  attachment  merges 
in  that  of  the  judgment,  and  the  conveyance  relates  to  the 
levy  of  the  attachment,  and  transfers  all  the  interests  of 
the  judgment  debtor  at  that  time.' 

If  costs  are  incurred  in  enforcing  a  lien,  they  are  to  be 
paid  out  of  the  proceeds  realized,  and  are  preferred  to  the 
lien.  This  is  said  to  be  true  where  there  are  several  judg- 
ment liens,  and,  throFugh  proceedings  instituted  by  the 
holder  of  the  junior  lien,  the  lands  are  sold  for  the  pur- 
pose of  having  the  proceeds  distributed  among  the  lien- 
holders  according  to  their  rank  and  precedence,  and  the 
sale  does  not  produce  funds  sufficient  to  satisfy  even  the 
senior  lien.*  This,  said  the  court,  "seems  to  us  a  very 
just  practice.  Even  the  senior  lien  could  not  have  been 
enforced  without  the  same  costs,  and  it  has  no  right  to 
expect  a  junior  one  to  await  its  enforcement.    They  have 

>  Walton  V.  Hargroves,  42  Mibs.  18;  *  Cookey  v.  Mflne,  16  Md.  200; 
97  Am.  Dec.  429;  Union  Bank  v.  May-  tj^rrell  v.  Roundtree,  7  Pet.  464; 
nard,  61  Ma  643;  Daris  v,  Ownsby,    Hannahs  «.  Felt,  16  Iowa,  141;  Port«r 


14  Ma  170;  66  Am.  Deo.  106;  Deoker  v.  Pico,  66  GaL  166;  Lackey  v.  Hie 

V.  Gilbert^  80  Ind.  107;  Brooker  «.  bert,  23  Ma  86;  Langdon  v.  Raiford, 

Spragne,  99  Ind.  169;  Rodgen  v.  Mo-  20  Ala.  632;  McLellan  v.  Solomon,  23 

Clner,  4  Oratt.  81;  47  Am.  Deo.  716;  Fla.  437;  11  Am.  St.  Bep.  381;  note  to 

Aflricoltaral  Bank  r.  Pallen,  8  Smedes  Franklin  Bank  v.  Bachelder,  39  Am. 

4  M.  367;  47  Am.  Deo.  92.  Dec.  607. 

*  Hayden  v.  Ooppinger,  67  Iowa,  106;  *  Jonea  «.  Wright^  60  Qa.  364. 
Bittiepaagh  v.  Lewis,  103  Pa.  St  1. 
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a  right  to  insist  upon  a  sale  in  order  to  learn  whether 
the  net  proceeds  of  the  sale  will  reach  them,  and  then 
to  seek  satisfaction  otherwise  if  it  does  not.  On  the 
same  principle  the  (expense  of  an  audit  in  distributing 
the  fund  is  always  paid  out  of  the  fund,  whether  the  lien 
on  which  the  sale  was  had  is  reached  by  the  proceeds  or 
uot."^  ''The  lien,  if  not  an  effect  of  the  judgment,  is 
inseparably  connected  with  it.  And  this  is  the  case, 
whether  the  lien  was  created  by  the  judgment  and  execu- 
tion or  by  statute.  And  in  either  case,  where  the  right 
has  attached  in  the  courts  of  the  United  States,  a  state 
has  no  power,  by  legislation  or  otherwise,  to  modify  or 
impair  it.''  Therefore  a  state  law,  passed  after  the  ren- 
dition of  a  judgment  in  a  United  States  court,  requiring 
judgments  to  be  recorded  in  a  particular  way,  in  order  to 
make  them  a  lien,  does  not  impair  or  affect  the  lien  of 
such  existing  judgment,  though  it  be  not  recorded.* 

§  339.  Oreation  of  the  Lien.  —  ''At  common  law,  except 
for  debts  due  the  king,  the  lauds  of  the  debtor  were  not 
liable  to  the  satisfaction  of  a  judgment  against  him,  and 
consequently  no  lien  thereon  was  acquired  by  a  judgment. 
This  was  in  accordance  with  the  policy  of  the  feudal  law 
introduced  into  England  after  the  Conquest,  which  did 
not  permit  the  feudatory  to  charge  or  to  be  deprived  of 
his  lands  for  his  debts,  lest  thereby  he  should  be  disabled 
from  performing  his  stipulated  military  service,  and  which, 
moreover,  forbid  the  alienation  of  a  feud  without  the  lord's 
*  consent.  The  goods  and  chattels  of  the  debtor  therefore, 
and  the  annual  profits  of  his  lands  as  they  arose,  were 
the  only  funds  allotted  to  the  payment  of  his  debts."* 

The  statutes  of  the  several  states  of  this  Union  gen- 
erally declare  that  judgments  shall  be  liens  for  some 
specified  period  of  time,  from  the  date  either  of  their 
docketing  or  of  their  rendition.    But  the  lien  undoubtedly 

1  Shelly's  Appeal,  38  Pa.  St.  210.        •  HntchMon  «.  Orabbc,  SO  Va.  264; 
See  also  MoNeU  v.  6ean»  92  Vt.  429.        Witmer'a  Appeal,  45  Pa.  St  455;  S4 
*  MaasingiU  v,  Dowiu,  7  How.  76a    Am.  Deo.  605. 
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existed  by  virtue  of  certain  English  statutes  so  anciently 
adopted  as  to  be  regarded  as  part  of  our  common  law, 
and  also  by  virtue  of  other  English  statutes  subjecting  to 
execution  lands  situate  in  the  colonies.  *'  We  find  it  laid 
down  by  compilers  and  by  commentators  on  the  law  of 
England  that  the  lien  of  judgments  upon  lands  in  that 
country  was  created  by  the  statute  de  mercatoribuSf  also 
styled  the  Statute  of  Acton  Burnell,  11  Edward  I.,  and  by 
the  Statute  of  Westminster,  2,  13  Edward  I.,  c.  18,  by  the 
latter  of  which  statutes  the  writ  of  elegit  was  given  by 
enacting  that  'he  who  recovereth  in  debt  or  damages 
may  have  either  a,  fieri  facias  on  the  chattels  of  the  debtor, 
or  a  writ  on  which  the  sheriff  shall  deliver  to  him  all  the 
chattels  of  the  debtor,  saving  only  his  oxen,  and  beasts  of 
the  plow,  and  half  of  his  land,  till  the  debt  be  levied 
upon  a  reasonable  price  or  extent/  "  * 

In  3  Bacon's  Abridgment,  tit.  Execution,  D,  p.  892,  the 
law  is  thus  stated:  ''When  the  plaintiff  has  judgment,  he 
has  his  election  to  sue  out  what  execution  he  pleases,  but 
he  cannot  regularly  take  out  two  different  executions  on 
the  same  judgment,  nor  a  second  of  the   same  nature, 
unless  upon  failure  of  satisfaction  out  of  the  first.    There- 
fore if  the  plaintiff,  upon  a  judgment  or  recognizance  at 
common  law,  sues  out  an  elegit,  he  can  have  no  capias  ad 
satisfaciendwn  afterward  to  take  the  body,  because  he 
hath  determined  his  choice,  by  that  writ,  to  the  goods 
and  chattels  and  a  moiety  of  the  land,  which  having  been 
entered  upon  record,  he  is  thereby  estopped,  and  though 
he  takes  but  an  acre  of  land  in  execution,  yet  it  is  held  a 
satisfaction  of  the  debt,  be  it  never  so  great,  because  in 
time  it  may  come  out.     The  exceptions  to  this  restriction 
of  the  plaintiff's  right  to  another  execution  are  the  re- 
turn of  nihil  on  the  first,  and  the  return  of  the  sheriff 
that  he  hath  levied  only  on  the  goods  of  the  defendant; 
because  plaintiff,  being  entitled  to  levy  on  the  land  also, 
should  not  be  precluded  from  the  benefit  conferred  by 

^  Bao.  Abr.,  tit.  EzeontioiL 
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the  statute.  But  if  the  land  be  deliveredi  though  of  never 
80  little  value,  that  will  be  a  bar,  if  the  Bheriff  hath  deliv« 
ered  a  moiety  of  the  land  according  to  the  statute/'^ 

In  Virginia,*  Maryland,  and  Mississippi,  in  the  absence 
of  any  statute,  in  direct  terms,  giving  them  that  effect, 
judgments  were  treated  as  liens  upon  real  estate  as  the 
necessary  result  of  the  various  English  and  colonial  stat- 
utes subjecting  lands  to  execution.  **  This  judgment  lien 
is  a  uniform  consequence  of  the  real  estate  being  liable  to 
be  taken  and  extended  under  an  execution  upon  such 
judgment.  Whenever,  then,  such  a  liability  exists,  the 
lien  arises  as  the  constant  incident  of  such  a  judgment; 
and  where  the  property  cannot  be  taken  in  execution, 
there  is  no  lien."*  The  lien  was  inseparably  associated 
with  the  right  to  take  out  an  elegit  If  this  right  was 
suspended,  the  land  was  free  from  the  lien  during  such 
suspension.  If  the  right  to  take  out  an  elegit  continued, 
though  a  fieri  facias  had  already  issued  and  was  still  out, 
the  lien  continued,  though  a  levy  had  been  made  under 
the  fieri  facias.^ 

A  statute  enacted  by  the  legislature  of  the  state  of  Texas 
provided  that  whenever  final  judgment  $haU  be  rendered 
in  any  court  of  record,  said  judgment  shall  become  a  lien, 
etc.  The  words  "shall  be"  were,  by  a  majority  of  the 
court,  construed  as  equivalent  to  shall  have  been;  and  the 
act  was  therefore  given  a  retroactive  operation,  so  far  as 
to  make  judgments  entered  prior  to  its  passage  liens  upon 
the  defendant's  real  estate,  taking  effect  contemporaneously 
with  the  act  itself.* 

^  Snead  v.  MoOonll,  12  How.  407.      .  Brook.  252;  Burton  «.  Smith,  18  Pet 

*  Borst  V.  Nalle,  28  Gratt.  423;  Prica  464;  Shrew  v.  Jones,  2  McLean,  78; 

«.  Thrash,  30  Gratt  615;  Hutcheaon  Davidson «.  Myers,  24  M<L  655;  Benick 

V,  Grubhe,  80  Va.  254.  v.  Lndington,  14  W.  Va.  867;  Borst  v. 

>  Coombs  V.  Jordan,  8  Bland,  284;  Nalle,  28  Grait  423;  Taylor's  Adm*r 

22  Am.  Dec  236.     See  also,  in  relation  «.  Spindle,  2  Gratt  44. 

to  the  creation  of  the  lien  by  early        *  Massingill  9.  Downs,  7  How.  760; 

English  and  colonial  statutes,  and  its  United  States  v.  Morrison,  4  Pet  124; 

inseparable  connection  with  the  right  Tayloe  «.  Thomson,  5  Pet  368;  Barton 

to  issae  the  elegit,  the  case  jnst  cited,  «.  Smith,  13  Pet  464. 

and  Rankin  «.  Soott,  12!  Wheat  177;        *  Moore  v.  Letchford,  86  Tex.  185; 

Scriba  m  Deanes,  1  Brock.  166;  Bank  14  Am.  Rep.  363;  Gardner  9,  Spivey, 

of  United  States  «.  Winston's  ExV,  2  85  Tex.  608. 
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In  harmony  with  the  general  rule  that  a  lien  does  not 
exist  except  in  consequence  of  the  right  to  execution  for 
a  definite  amount  to  be  made  out  of  the  real  property  of 
the  judgment  debtor,  a  judgment  upon  the  foreclosure  of 
a  mortgage  does  not  become  a  lieu  upon  any  property  not 
embraced  in  the  mortgage  until  a  sale  has  been  made, 
the  deficiency  ascertained,  and  a  judgment  entered  or 
docketed  therefor.^ 

As  heretofore  stated,  the  lien  of  a  judgment  is  a  conse- 
quence of  the  right  to  sell  real  property  for  its  satisfac- 
tion,  and  whenever  that  right  is  conceded,  the  existence 
of  the  lien  is  generally  admitted,  and  whenever  that  right 
is  denied,  the  existence  of  the  lien  is  also  denied.  Decrees 
for  a  definite  sum  of  money,  and  capable  of  being  enforced 
by  execution,  are  therefore  liens  upon  real  estate;*  while 
judgments  upon  which  the  right  to  issue  execution  has 
terminated  cease  to  be  liens.*  So  while  judgment  liens 
are  recognized  and  often  enforced  in  equity,  it  will  not 
respect  nor  enforce  them  if  they  have  ceased  to  be  en- 
forceable at  law/ 

§  340.  Judgment  must  be  Final  and  Definite. —  Because 
the  lien  of  a  judgment  is  inseparably  associated  with  an 
elegit  or  with  the  right  to  take  lands  in  execution,  it  fol- 
lows that  there  can  be  no  lien  except  upon  such  judgments 
as  the  plaintiff  is  entitled  to  satisfy  by  levy  upon  the  lands 
of  the  debtor.  Ordinarily,  plaintiff  is  not  entitled  to  a 
writ  of  execution  until  a  final  judgment  is  pronounced. 
Hence  the  general  rule  that  before  a  judgment  can  create 
a  lien  it  must  be  final.'  A  judgment  by  default  which  is 
interlocutory  in  its  nature,  and  which  cannot  become 

^Hibberd  «.   Smith,   60  GmL    611>  «  Mower «.  Kip,  6  Paige,  88;  29  Am. 

linn  V,  Fatten,  10  W.  Va.  187.  Dec.  748;  Bachan  v.  Sumner,  2  Barb. 

>  Scriba  «.  Deanes,  1  Brock.   166;  Ch.  165;  47  Am.  Dec.  305;  LawBon  o. 

Blake  v.  Heyward,  1  Bail.  Eq.  208;  Jordan,  19  Ark.  297;  70  Am.  Dec  596; 

Meyen «.  Hewitt,  16  Ohio,  449;  Ham-  Hntcheson   v.   Gmbbs,   80    Va.   251; 

bnrger  v.  Easter,  57  Oa.  71;  Linn  «.  Werdenbaagh  v.  Beid,  20  W.  Va.  588; 

Patton,  10  W.  Vfk  187.  Ray  v,   Thompson,  43  Ala.  434;  94 

*  Ashton  V.  Slater,  19  Minn.   347;  Am.  Deo.  696. 

Noble  V.  Collam,  44  Ala.  554;  Barclay  ^  Hay8  v.  Tryon,  2  Miles,  208;  David- 

V.  Plants  60  Ala.  509.  son  v.  Myers,  24  Md.  538, 
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final  until  the  amount  is  ascertained,  is  of  itself  no  lien, 
nor  will  the  lien  of  the  final  judgment,  when  entered 
thereon,  relate  back  to  the  entry  of  interlocutory  judgment.' 
The  judgment  must  be  for  a  specified  sum.  If  it  be  that 
**  plaintiff  do  recover  judgment  as  prayed  for  ";'  or  that  he 
pay  out  an  estate,  when  collected,  to  certain  general  lega- 
tees, after  retaining  a  certain  sum  in  his  hands  to  pay 
counsel  fees  and  allowance  to  himself;  *  or  that  an  execu- 
tion issue  for  any  deficiency  which  may  exist  after  selling 
certain  designated  property;^  or  if  it  be  a  judgment  by 
confession  for  a  sum  to  be  ascertained  by  the  prothono- 
tary/  —  in  all-  these  cases  there  can  be  no  judgment  lien 
until  the  amount  of  the  recovery  is  fixed  and  made  cer- 
tain. If,  however,  there  is  judgment  for  want  of  a  plea, 
and  the  damages  have  not  been  assessed,  it  has  been  held 
to  constitute  alien  from  the  date  of  its  entry,  if  the  amount 
of  the  damages  recoverable  may  be  ascertained  by  compu- 
tation from  an  inspection  of  the  pleadings.  This  decision 
is  founded  upon  the  rule  that  a  judgment  by  default  is 
final,  and  not  interlocutory,  ''when  the  sum  is  certain, 
or  can  be  made  so  by  mere  calculation."  *  If  a  judgment 
is  not  entered,  or  if  entered  its  eatry  is  so  defective  that 
the  amount  recovered  cannot  be  ascertained  therefrom, 
and  an  order  is  afterwards  made  directing  the  entry  of 
judgment  nrme  pro  tunCf  the  judgment  when  so  entered 
will  not  be  treated  as  a  lien  prior  to  the  date  of  its  actual 
entry,  as  against  bona  fide  purchasers  or  encumbrancers 
from  or  under  the  judgment  debtor.' 

§  341.  Includes  Interest,  Damages,  and  Oosts.  —  The 
lien  of  a  judgment  includes  all  amounts  for  which  execu- 
tion may  properly  issue.  In  the  absence  of  any  statutory 
provision,  interest  could  be  recovered  only  by  an  action 

>  Davidson  v.  Myers,  24  Md.  538;        •  Philadelphia   Bank   «.    Graft,   16 
Da  Saassnre  v.  Zeigler,  6  S.  C.  12.  Serg.  k  R.  347.  ^ 

•Lirettev.  Carrane,  27La.Ann.298.        *  Sellers  v,  6ark«  47  Pa.  St  344; 

>  Hamburger  v.  Easter,  67  Ga.  71.        Watkins  «.  Phillips,  2  Whart.  209. 

•  Barnes  v.  Germania  Turn  Verein,  74        '  Miller  v.  Wolf,  63  lowa^  233;  Lea  «. 
BL  64;  Linn  v.  Patton,  10  W.  Va.  187.    Yeates,  40  Ga.  56. 
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on  the  judgment,  and  was  therefore  no  lien  until  it 
merged  into  the  second  judgment.  But  in  all  cases 
where  the  statute  has  provided  for  the  collection  of  inter- 
est by  execution,  it  is  as  much  a  lien  as  the  principal  sum 
recovered.'  Where,  after  the  affirmance  of  a  judgment 
upon  appeal,  it  is  the  practice  to  certify  the  costs  and 
damages  of  such  appeal  to  the  trial  court  and  to  include 
them  in  any  execution  issued  upon  the  original  judgment, 
they  have  been  held  to  be,  in  contemplation  of  law,  a  part 
of  the  original  judgment,  and  therefore  to  constitute  a 
lien  on  any  lands  of  the  defendant  alienated  after  its  en- 
try.» 

§  342.  Lien  is  Controlled  by  Law.—  The  lien  of  a 
judgment  or  decree  is  regulated  by  law,  and  cannot  be 
restrained  or  extended  by  the  court  so  as  to  take  effect 
upon  particular  real  estate.*  Its  general  nature  cannot  be 
made  special.  '*  While  courts  of  law  have  generally  the 
power  to  revoke,  correct,  or  quash  their  own  process  in 
the  course  of  their  ordinary  jurisdiction,  there  is  a  mani- 
fest impropriety  in  a  court  of  law  undertaking  to  grant 
relief  on  the  ground  of  equities  existing  outside  of  the 
process  in  favor  of  one  not  a  party  to  the  suit.^  The  char- 
acter  of  the  cause  of  action  does  not  affect  the  nature  of 
the  lien.  Therefore  a  judgment  for  purchase-money  has 
no  lien  superior  to  that  of  a  judgment  on  any  other  cause 
of  action.* 

The  character,  extent,  and  duration  of  judgment  liens 
are  dependent  upon  the  express  will  of  the  legislature. 
Neither  the  courts  nor  the  parties  are  regarded  as  having 
power  to  extend  them;*  but  the  right  to  have  a  judgment 
operate  as  a  lien,  or  to  have  property  held  free  from  its 

1  Mower  v.  Sap,  2  Edw.  Ch.   166;  *  aonts  tx.  Bitdh,  12  Fla.  633;  96 

Winslow  «.  Anemm,  1  MoCord  £q.l06;  Am.  Dec.  346. 

Sima  «L  Campbell,  1  McCord  Eq.  63;  *  Fisher  v.  Foote,  25  Tex.  Sitpp.  311. 

16  Am.  Dec  696.  *  Houston    v.    Houston,    67    Ind. 

*  MoClang  v.  Beime,  10  Leigh,  394;  276;  Lannins  v.  Carpenter,  48  N.  Y. 
84  Am.  Dec  .739.     See  poet,  sec  345.  408;  Ley  «.  Edwards,  21  Fla.  833. 

•  Castro  V.  Bliee,  18  Tex.  229. 
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lieui  is  not  a  vested  right,  and  the  legislature  may  there- 
fore create  a  judgment  lien,  where  it  did  not  before  exist, 
or  destroy  such  lien  at  its  pleasure.     Where  no  statute 
has  been  enacted  making  judgments  lienSi  they  must  be 
denied  effect  as  such.^    When,  on  the  other  hand,  such  a 
statute  is  passed,  it  may  be  made  applicable  to  pre-exist- 
ing judgments   as   well  as  to  those  subsequently  ren- 
dered;* and  it  may  subsequently  be  repealed  or  amended, 
and  the  lien  destroyed,  or  its  duration  shortened/  or  its 
continuance  made  to  depend  upon  the  docketing  of  the 
judgment,  or  the  filing  of  a  transcript,  or  the  doing  of 
some  other  act  not  required  to  be  done  when  the  lien  first 
came  into  being.* 

§  343.  Docketing.  — "The  dogget,  or  as  it  is  commonly 
called,  the  docket  or  docquet,is  an  index  to  the  judgment, 
invented  by  courts  for  their  own  ease  and  the  security  of 
purchasers,  to  avoid  the  trouble  and  inconvenience  of 
turning  over  the  rolls  at  large.  The  practice  of  docketing 
judgments  seems  to  have  obtained  as  early  as  the  reign 
of  Henry  the  Eighth,  in  the  court  of  common  pleas,  where 
the  dockets  are  entered  on  a  separate  roll,  called  the  docket 
roll  or  common  docket,  which  is  of  so  high  an  authority 
as  to  even  warrant  an  amendment  of  the  judgment  itself. 
But  in  the  king's  bench  the  docket  was  originally  nothing 
more  than  a  note  on  parchment  or  paper,  containing  the 
christian  and  surname  of  plaintiff  and  defendant,  the  debt 
and  damages  recovered,  with  the  term  and  number  of  the 
judgment  roll."*  While  judgments  are  for  other  purposes 
valid  as  soon  as  rendered,  they  do  not  become  liens  upon 
real  estate,  at  least  against  subsequent  purchasers  with- 

1  Walker  v.  Elledge,  S5  Ala.  51;  Car-  Oimbel  «.  Stolte^  69  Ind.  440;  Heniy 

lisle  o.  QoodwiD,  68  Ala.  137;  Mitchell  v.  Henry,  31  8.  C.  1;  McCormick  o. 

V.  Wood,  47  Miss.  231;  Grove's  Appeal,  Alexander,  2  Ohio,  65.     Contra,  ap- 

6S  Pa.  St.  143.  parently,  King  «.  Belcher,  90  &   C. 

t  Moore  o.  Letchford,  35  Tex.  185;  381. 

14  Am.  Rep.  363;  Moore  v.  Holland,  ^  Tarpley  e.  Hamer,  9  Smedes  k  M. 

16  S.  C.  15;   Woodson  v,  Collins,  56  310;  Whitehead  v,  Latham,  88  N.  C. 

Tex  168.  232. 

•  Houston  V.  Houston,  67  Ind.  276;  *  Tidd*8  Practice,  939. 
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out  notice,  until  docketed.'    Nor  is  the  docketing  efifective 
unless  authorized.     If  the  judgment  cannot  be  enforced 
until  entered  in  the  judgment-book,  its  docketing  prior  to 
such  entry  is  unwarranted,  and  creates  no  lien.'    Gener- 
ally, though  perhaps  not  universally,  the  statutes  of  the 
different  states  governing  the  liens  of  judgments  entered 
therein  either  require  them  to  be  docketed  or  a  transcript 
thereof  to  be  filed  in  some  public  ofSce,  or  the  doing  of 
some  equivalent  act  calculated  to  notify  intending  pur- 
chasers and  encumbrancers  from  or  under  the  defendant 
of  the  rendition  of  the  judgment  against  him  and  of  the 
amount  thereof.     When  the  statute  is  substantially  com- 
plied with,  all  persons  must  take  notice  of  the  judgment; 
and  any  interest  thereafter  acquired  by  them  from  the 
defendant,  whether  by  his  voluntary  act  or  under  com- 
pulsion of  law,  is  subordinate  to  the  judgment  lien  and 
liable  to  be  extinguished   by  proceedings  taken  for  its 
satisfaction.'    In  Virginia  and  Wlsst  Virginia,  an  undock- 
eted  judgment  is  a  lien  as  against  every  person  except  a 
purchaser  of  real  estate  for  v^alue  without  notice;^  and  if 
two  judgments  remain  undocketed  for  a  number  of  years, 
after  which  the  one  last  recovered  is  first  docketed,  the 
one  first  recovered  nevertheless  retains  precedence,  and  is  a 
lien  upon  lands  of  the  debtor  remaining  unalienated  when 
it  was  docketed.*    In  perhaps  a  majority  of  the  states, 
however,  judgments  as  against  one  another  rank  as  liens 
from  the  dates  of  the  respective  docketings,  and  therefore 
a  sale  under  the  one  first  docketed  vests  title  in  the  pur- 
chaser free  of  prior  judgments  more  recently  docketed;* 

^  Foster  V.  Chapman,  4  McCord,  291;  *  Gordon  v.  Rizey,  76  Va.  694;  Dan- 
Close  V.  dose,  28  N.  J.  £q.  472.  In  can  v.  Custard,  24  W.  Va.  730;  Garnee 
some  of  the  states  it  seems  olear  that  v.  Johnston's  Adm'r,  77  Va.  712. 
a  judgment  is  a  lien  as  against  the  de*  '  Anderson  v.  Nagle,  12  W.  Va.  98; 
fendamts  and  all  persons  having  notice  Gumee  v.  Johnston's  Adm'r,  77  Va. 
thereof,  whether  docketed  or  not:  712. 
Renick  «.  Ladington,  14  W.  Va.  367.  *  Mann's  Appeal,  1  Pa.  8t  24.    In 

'  Rockwood  «.  Davenport^  37  Minn.  Canada,  judgments  are  not  docketed. 

533;  5  Am.  St.  Bep.  872.  They  may  be  registered,  and  from  the 

'  Andrews  v.  Doe,  6  How.   (Miss.)  registry  thereof  may  become    liens: 

554;   38  Am.   Deo.   450;   Gordon    v.  Bank  v.  Thompson,  9  Grant  (U.  C.) 

Bizey,  76  Va.  694;  Leake  v.  Ferguson,  51;   Doe  «.  Boulton,  9  U.  &  Q.   B. 

2  Gratt.   420;    Bedd   v.  Barney,   31  532. 
Giatt.  266. 
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or  if  the  property  is  sold  and  its  proceeds  are  to  be  dis- 
tributedy  judgments  must  be  paid  in  the  order  of  their 
docketing,  irrespective  of  the  dates  of  their  rendition.^ 

While  the  duty  of  docketing  judgments  is  imposed  upon 
the  clerk  of  the  court  or  some  other  officer,  the  protection 
of  the  plaintiff's  interests  requires  him  to  see  that  this 
duty  is  properly  performed.  If  there  are  6ona  fide  pur- 
chasers or  encumbrancers  before  the  proper  docket  entries 
are  made,  their  rights  are  paramount  to  the  plaintiff's 
lien.*  They  are  not  bound  to  examine  for  judgment  liens 
further  than  to  look  into  the  proper  dockets.  If  the  clerk 
or  prothonotary  fails  to  make  the  proper  entries  in  his 
dockets,  the  only  remedy  of  an  aggrieved  judgment  cred- 
itor is  by  action  against  the  officer.* 

In  West  Virginia  a  debtor  conveyed  part  of  his  lands 
to  innocent  purchasers  for  value,  at  a  time  when  there 
were  two  judgments  against  him,  the  junior  of  which  was 
docketed,  and  the  senior  un docketed.  It  was  held,  in  a 
contest  between  these  purchasers  and  creditors  of  the 
judgment  debtor,  that  the  liens  of  the  undocketed  judg- 
ments must  be  satisfied  out  of  the  unsold  lands,  though 
this  might  result  in  requiring  the  holders  of  the  docketed 
judgments  to  collect  them  wholly  out  of  the  lands  so  con- 
veyed.* 

§  344.  Oorrecting  Docketing.  — If,  by  mistake,  a  judg- 
ment is  docketed  for  too  small  a  sum,  the  docketing  may, 
on  motion,  be  corrected;  but  not  to  affect  the  rights  of 
purchasers  and  encumbrancers  acquired  prior  to  the 
correction.* 

§  345.  Judgment  in  Appellate  Oonrt.  —  If,  on  appeal, 
the  judgment  of  the  inferior  court  is  affirmed,  with  costs 

^  Pnryear  v.  Taylor,  12  Gratt  401.  Landon   «.   Fergnson,   3   Ram    849; 

*  Bell  9.  Davis,  75  In<L  314;  Johnson  Braiihwaite  v.  Watts,  2  Gromp.  ft  J. 
V.  Exchange  Bank,  33  Gratt  473.  318;  Brandluur  «l  Plummer,  26  L.  J.. 

•  Ridgway  ft  Ga's  Appeal,  16  Pa.  N.  &,  326;  Hblman  «  Miller,   103 
8t  177;  63  Am.  Dec  686;  Woods  v.  N.  C.  11& 

Reynolds,  7  Watts  ft  8.  406;  Hance's       <  Reniok  «.  Lndington,  14  W.  Va. 

Appeal,  1  Pa.  St  408;  Bnchanix.  Sum-    367. 

ner,  2  Barb.  Ch.  166;  47  Am.  Dec.  305;       *  Hant  v.  Grants  19  Wend.  9a 
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or  damages,  these  costs  and  damages  do  not  constitute  a 
lien  until  docketed  in  the  lower  court  If  it  were  other- 
wise, purchasers  could  never  ascertain  what  burdens  were 
imposed  upon  real  estate  by  judgments  until  the  last  mo- 
ments during  which  appellate  authority  can  be  exercised 
had  elapsed.^ 

§  346.  Justices'  Judgments. — In  California,  justices  of 
the  peace  are  not  authorized  to  keep  a  lien  docket  They 
have,  it  is  true,  a  book  which  is  called  a  docket  The 
purpose  of  this  book  is  to  preserve  a  written  memorial  of 
the  acts  of  the  justices  and  of  the  proceedings  had  and 
the  judgments  entered  by  and  before  them.  Justices' 
dockets  cannot  be  employed  to  create  liens.  Their  judg- 
ments become  liens  when  transcripts,  or  abstracts  thereof, 
certified  by  the  justice,  are  filed  in  the  office  of  the  county 
recorder.  This  transcript  must  formerly  have  been  a  copy 
of  the  judgment.  If  it  was  in  form  similar  to  the  docket 
entries  required  to  be  made  in  the  dockets  kept  by  the 
county  clerk  of  judgments  in  the  district  court,  it  was 
unauthorized  by  law,  and  created  no  lien.'  But  now  an 
abstract  may  be  made  and  filed  instead  of  a  transcript.' 

§  347.  Irregularities  in  Docketing.  —  As  the  object  of 
requiring  a  docket  to  be  kept  is  to  enable  intending  pur- 
chasers and  encumbrancers  to  ascertain  whether  any 
judgment  lien  exists  against  property  in  which  they  con- 
template investing,  the  names  of  each  judgment  debtor 
must  be  so  written  in  the  docket  as  to  identify  him  and 
inform  those  who  read  the  entry  that  his  property  is  sub- 
ject to  the  lien.  Therefore  it  is  not  sufficient  to  docket 
the  judgment  against  some  of  the  defendants,  or  to  de- 
scribe it  as  being  against  A,  B,  and  others.  If  so  docketed, 
the  lien  must  be  limited  to  the  property  of  the  defendants 
who  are  properly  named.*    It  would  undoubtedly  be  safer 

^  OftnieU  v.  Winslow,  4  Minn.  318;  *  Basrley  v.  Ward,  27  Cal.  369. 

Chapin  v.  Brodar,  16  Cal.  403;  Alsop  *  Ck>de  Civ.  Proc,  aecs.  897-900. 

9.  MoMley,   104  K.   O.   60.     Contra^  *  Cummings  v.  Long,  16  lowa^  41; 

Mcanng  V.  Beirne,  10  Leigh,  394;  34  85  Am.  Dec  502. 
Am.  Dec  739. 
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to  write  the  name  of  each  defendant  in  full,  though  this 
is  not  indispensable.  How  much  of  the  name  may  be 
safely  omitted  it  is  difficult  to  state.  It  will  not  do  to 
enter  a  defendant's  surname  only.^  And  it  has  been  held 
that  the  omission  of  the  middle  name  or  the  middle  initial 
of  the  defendant's  name  was  fatal.'  This  decision  is  not 
likely  to  receive  general  acquiescence/  though  it  may 
perhaps  be  proper  when  the  omission  of  such  letter  was, 
under  the  circumstances,  likely  to  give  the  impression 
that  the  judgment  was  against  another  person.  If  a  mid- 
dle initial  is  used,  it  must  be  the  right  one,  and  therefore 
a  docketing  against  W.  G.  Black  creates  no  lien  against 
the  lands  of  William  A.  Black.^  We  assume  that  if  the 
name  entered  in  the  docket  is  that  by  which  the  defend- 
ant is  commonly  known,  this  is  sufficient.  Hence  a 
docketing  against  "A.  Jones"  will  charge  the  lands  of 
**  Abel  Jones,"  if  he  uniformly  writes  his  christian  name 
with  the  initial  only,  and  there  is  no  other  "A.  Jones"  in 
the  same  county.'  A  docketing  against  William  Manke- 
dick  does  not  create  a  lien  against  lands  which  were  con- 
yeyed  to  defendant  by  the  name  of  H.  W.  Mankedick,  his 
full  baptismal  name  being  Henry  William  Mankedick.* 

The  proper  spelling  of  his  name  is  not  essential  to  a 
sufficient  docketing  against  the  defendant.  All  that  the 
law  demands  in  this  respect  is,  that  the  pronunciation  of 
the  name  written  by  the  clerk  shall  correspond  with  that 
of  the  name  of  the  person  whose  realty  is  sought  to  be 
charged.  '^Identity  of  sound  is  a  surer  designation  of 
the  names  of  persons  than  identity  of  orthography."' 
Therefore  a  docketing  against  Henry  Hickman  creates  a 
lien  against  the  lands  of  Henry  Heckman.*    This  rule  is 

1  Bidgway  ft  Oa's  Appeal,  15  Pa.  'Johnson «. Hess,  126 Ind.  298.    In 

St.  177;  63  Am.  Deo.  58o.  this  ease  the  ooort  intimated  that  a 

*  Wood  V.  Reynolds,  7  Watts  ft  S.  docketing  acainst  Henry  Mankedick 
406.  woald  have  oeen  sufficient. 

>  Clnte  V.  Emmerick,  26  Hnn,  10;        '  Myer  v.  Fegaly,  39  Pa.  St  429;  on 
Johnson  «.  Hess,  126  Ind.  312.  anthori^  of  2  Strange,  889;  2  Tannt. 

*  Hutchinson's  Appeal,  92  Pa.  St    401;  2  Gaines,  362;  Petrie  «.  Wood- 
186.  worth,  3  Gaines,  219. 

>  Jones*s  Estate,  27  Pa.  St  336.  *  Bergman's  Appeal,  88  Pa.  St  12a 


631  OF  THB   JUDGMENT   LIEN.  §  347 

SO  liberally  applied  that  though  the  name  as  spelled  on  the 
docket  would  ordinarily  be  pronounced  differently  from 
the  name  of  the  defendant,  yet  if,  according  to  the  pre- 
vailing usage  in  that  part  of  the  country,  the  two  names 
would  be  similarly  spoken  by  its  inhabitants,  the  docket- 
ing will  create  a  lien.  Thus  where,  in  a  portion  of  the 
state  of  Pennsylvania,  *'  Bubb  "  was  commonly  pronounced 
like  Bobb,  the  entry  and  docketing  of  a  judgment  against 
''John  Bobb''  was  held  to  charge  purchasers  under  ''John 
Bubb  "  with  notice.  "  In  examining  titles,  the  searchers 
must  take  notice  of  the  different  ways  of  spelling  the  same 
name.  But  if  the  spelling  is  so  entirely  unusual  that  one 
would  not  be  expected  to  think  of  it,  then  it  would  not 
impart  notice.''  ^  But  an  exception  to  the  rule  making  a 
docketing  preserving  the  identity  of  sound  sufficient 
exists  when,  though  the  identity  of  sound  is  still  re- 
spected, the  name  is  indexed  under  the  wrong  initial. 
Thus  while  "Yoest"  and  "Joesf'are  pronounced  alike 
in  the  German,  searchers  for  judgment  encumbrances 
against  "Yoest"  are  not  bound  to  consult  the  indices 
under  the  letter  "J."  Nor  is  the  searcher  required  to 
know  how  the  name  he  is  examining  may  be  spelled  ac- 
cording to  the  rules  applicable  to  foreign  languages;  and 
to  ascertain  whether  some  entry  in  the  docket  may,  if 
pronounced  under  those  rules,  represent  the  name  of  the 
owner  of  the  real  estate  he  is  searching.  "The  docket 
must  be  kept  in  our  own  language." ' 

The  question  whether  two  names,  though  very  similar 
in  their  spelling,  have  such  identity  of  sound  that  a 
docketing  against  one  is  sufficient  against  the  other  is 
one  the  answer  to  which  cannot  always  be  foretold. 
Thus  it  has  been  held  that  Burkhend  and  Bankhead,' 
J.  H.  Hesse  and  J.  H.  Hesser,^  and  Helen  Desney  and 
Ellen  Desney,*  are  different  names,  and  that  a  docketing 

>  Myer  «.  Fegaly,  39  Pa.  8t.  429.  *  Anthony  v.  Taylor,  68  Tex.  4a^ 

*  Heil  and  Lraer'a  Appeal,  40  Pa.  St.        *  MtnA  L.  I.  Co.  «.  Hesser,  77  lowa^ 

453;  80  Am.  Dec  590;  Bnohan  v.  Sam-  381;  14  Am.  St.  Rep.  297. 

ner,  2  Bark  Qh.  167;  47  Am.  Dec.  305.        *  Thomaa  v,  Desney,  67  lowa^  58. 
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against  one  is  ineffective  against  the  other.  The  addition 
of  "junior,"  being  no  part  of  a  man's  name,  is  not  essen- 
tial to  a  docketing  against  a  son,  though  his  father  has 
the  same  name  and  resides  in  the  same  county.^  Under 
a  law  requiring  that  the  docket "  particularly  state  and 
set  forth  the  names  of  the  parties,"  an  entry  of  the  firm 
name  of  the  defendants,  without  their  christian  names, 
creates  no  lien.*  The  entry  under  the  letter  "G"  of 
"Green,  Wilson,  and  Mitchell,"  no  christian  name  being 
shown,  imparts  "no  notice,  and  affects  neither  subse- 
quent purchasers  nor  judgment  creditors."  •  The  supreme 
court  of  California  dissents  from  the  decisions  just  cited. 
Under  a  statute  of  that  state  requiring  the  names  of  de- 
fendants to  be  entered  in  the  docket  in  alphabetical 
order,  the  question  arose  whether  a  judgment  docketed 
against  "Chipman  and  Aughinbaugh"  created  a  lien 
against  the  lands  of  W.  W.  Chipman.  The  court  thus 
answered  this  question:  "It  was  evidently  intended  that 
the  surnames  should  precede  th'e  christian  names,  and 
the  omission  of  the  christian  name  of  the  defendant 
Chipman  did  not  deprive  the  docket  of  the  useful  func- 
tion of  directing  the  attention  of  those  interested  to  the 
existence  of  the  judgment,  and  to  all  its  incidents."  *  If 
this  statement  on  the  part  of  the  court  regarding  the 
effect  of  the  omission  of  the  christian  name  of  the  defend- 
ant be  understood  as  a  statement  of  an  actual  fact,  then 
the  decision  is  free  from  objection;  but  viewed  as  a  con- 
clusion of  law  drawn  from  the  other  facts,  we  think  it 
very  questionable.  We  do  not  doubt  the  wisdom  of  those 
decisions  which  declare  that  a  substantial  compliance 
with  the  provisions  of  the  statute  is  all  that  ought  to  be 
exacted;*  but  subsequent  purchasers  and  encumbrancers 
ought  not  to  be  sacrificed  to  the  indolence,  inattention,  or 
incapacity  of  those  whose  duty  it  is  to  docket  the  judg- 

^Bidwell  9,  Coleman,  11  Minn.  78;  '  Ridgway  ft  Co/s  Appeal,  15  Pa. 

Hamilton's  Appeal,  103  Pa.  St  868;  St.  177;  53  Am.  Deo.  686. 

Smith's  Appeal,  47  Pa.  St.  128.  «  Hibberd  r.  Smith,  60  Cal.  611. 

*  York  &nk'B  Appeal,  36  Pa.  St.  468.  *  Hesse  v.  Mann»  40  Wis.  66a 
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ments  of  the  court.    The  docket  ought,  at  least,  to  he  a 

fair  index  to  the  names  of  the  judgment  debtors;  and 

this  it  can  never  be  if  it  does  not  contain  a  reference  to 

the  christian  as  well  as  to  the  surnames, — something  to 

distinguish  the  particular  Brown  or  Smith  whose  realty 

is  sought  to  be  charged  from  the  many  other  persons 

bearing  the   same  name.    Though  the  defendants  are 

partners,  a  judgment  against  them  ought  to  be  entered  in 

proper  places  in  the  docket  against  each  of  their  names. 

Hence  if  a  judgment  against  A  and  B  is  docketed  under  the 

letter  ''A''  alone,  it  is  not  sufficient  to  charge  purchasers 

from  B,  though  in  the  docketing  against  A  the  judgment 

is  properly  described  as  being  against  both  A  and  B.' 

So,  too,  the  entries  ought  to  be  made  in  the  book  in  com. 

mon  use  at  the  time;  and  if  entered  so  far  out  of  their 

order  that  they  would  probably  escape  the  attention  of  a 

reasonably  diligent  searcher,  the  docketing  ought  to  be 

adjudged  insufficient.    It  must,  however,  be  admitted 

that  our  views  in  this  respect  are  not  in  harmony  with 

some  of  the  decisions.* 

The  statutes  of  a  state  may  require  that  dockets  show- 
ing  judgment  liens,  or  abstracts  or  transcripts  of  judg- 
ments filed  in  some  public  office  for  the  purpose  of 
creating  liens,  be  indexed,  and  then  the  question  may 
arise  whether  an  omission  to  index  or  an  imperfect  in- 
dexing is  fatal  to  the  lien.  In  West  Virginia'  and  Vir* 
ginia,  after  much  consideration,  it  has  been  determined 
that  the  indexing  is  not  essential ^to  the  creation  of  a  docket 
lien.^  The  decision  was  placed  upon  the  ground  that  in 
those  states  the  docket  and  its  index  were  separate  and 
distinct;  and  that  the  judgment  creditor,  by  procuring 
the  entry  or  record  of  his  judgment  in  the  docket,  fully 
complied  with  all  which  the  statute  required  of  him,  and 
upon  the  further  general  ground  that  an  index  is  not  an 

>  Hngliei  V.  Laooek,  S3  Min.  112.  *  Old    Dominion    Oranite   Co.     a 

*  Hesse  v.  Mann,  40  Wis.  560.  Clarke,  28  Gratt  617. 

•  Caldwell  v.  Prindell,  19  W.Va.  004. 
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essential  part  of  a  record.  In  the  majority  of  the  states, 
the  proper  indexing  of  the  defendant's  name,  or  its  entry 
under  the  proper  letter  in  the  docket,  is  indispensable  to- 
the  creation  of  a  lien  against  a  purchaser  or  encumbrancer 
in  good  faith  without  notice.^  In  a  state  where  the  law 
requires  the  keeping  of  a  judgment  record  containing 
the  names  of  judgment  creditors  and  judgment  debtors 
alphabetically  arranged,  it  was  held  that  the  failure  to 
re-enter  the  names  on  the  general  index  did  not  impair 
the  lien  of  the  judgment,  for  the  reason  that  the  entry  in 
the  judgment  record  was  sufficient  to  give  constructive 
notice  of  the  judgment  and  its  lien.'  The  docketing  of  a 
judgment  is  a  ministerial  act,  and  may  be  effectively 
performed  on  a  non-judicial  day.' 

It  has  been  held  that  the  docket  must  be  so  far  perfect 
as  to  contain  within  itself  everything  required  by  the 
statute;  that  it  cannot  be  aided  by  reference  to  the  judg- 
ment or  prior  proceedings;  and  therefore  that  the  use  of 
numerals,  without  anything  to  show  whether  they  repre- 
sent dollars,  is  fatal.*  This  is  very  questionable.  We 
judge  the  better  rule  to  be  that  thus  stated:  ^'A  subse- 
quent purchaser,  however,  is  affected  witji  such  notice  as 
the  index  entries  afford;  and  if  they  are  of  such  a  char- 
acter as  would  induce  a  cautious  and  prudent  man  to 
make  an  examination,  he  must  make  such  investigation, 
or  the  failure  to  do  so  will  be  at  his  peril.'"  A  judgment 
against  defendant  by  a  wrong  name,  being  valid  against 
him,  may  be  properly  docketed  by  entering  the  correct 
name,  and  showing  also  the  title  of  the  cause  as  it  stood 
with  the  wrong  name.*  Generally,  the  failure  to  docket  a 
judgment,  or  a  mistake  or  omission  made  in  attempting 
to  docket  it,  does  not  wholly  destroy  its  effect  as  a  lien, 


>  Mets  V.  State  Bank,  7  Neb.  166;        •  In  re  Worthington,  7  Bias.  455;  16 

Sterling  M.  Co.  v.  Early,  69  Iowa,  94;  Bank.  Reg.  52. 

Nye  0.  Moody,  70  Tex.  434;  iEtna  L.        «  In  re  Boyd,  4  Saw.  262;  16  Bank. 

I.  Co.   V.  Heseer,  77  Iowa»  381;  14  Reg.  137. 
Am.  St.  Rep.  297.  ^  Mets  v.  State  Bank,  7  Neb.  172. 

'Hamilton   v,   Whitney,    19   Neb.        *Beavan  r.  Countess  of  Oxford,  8 

30a  Smale&O.  11. 
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but  merely  makes  the  lien  inoperative  as  against  bona  fide 
purchasers  and  encumbrancers  having  no  actual  or  con- 
structive notice  of  the  judgment.^ 

pabt  n.— estates  and  interests  affeoied  by  the  uen. 

§  348.  Equitable  Interests. — At  common  law  a  judg- 
ment lien  did  not  attach  to  a  mere  equity,'  though  the 
equity  was  accompanied  by  possession.*  This  rule  of  the 
common  law  prevails  in  several  of  the  United  States/  and 
is  generally  applied,  in  the  absence  of  any  statute  undoubt- 
edly creating  a  different  rule.  Thus  though  a  statute 
provided  that  a  judgment  should  '^  be  a  lien  on  all  real 
property  of  the  judgment  debtoi:,  not  exempt  from  execu- 
tion, owned  by  him  in  the  county  at  the  time  of  docketing," 
it  was  held  not  to  make  a  judgment  a  lien  on  the  equi- 
table title  of  the  defendant.*  In  Indiana,  one  who  has  pur- 
chased land,  but  has  not  received  a  conveyance,  has  no 
interest  subject  to  a  judgment  lien;*  but  if  land  is  held  in 
trust  for  his  benefit,  the  rule  is  otherwise.'  This  common- 
law  rule  has  been  abolished  in  England.  Judgments  in 
that  country  are  liens  on  '*  all  lands,  tenements,  rectories, 
advowsons,  tithes,  rents,  and  hereditaments  (including 
lands  and  hereditaments  of  copyhold  or  customary  nature) 
of  or  to  which  such  person  shall,  at  the  time  of  entering 
such  judgment,  or  at  any  time  afterward,  be  seised,  pos- 
sessed, or  entitled  for  any  estate  or  interest  whatever,  at 
law  or  in  equity,  whether  in   possession,  reversion,  re- 

>  Cuahing  v.  Edwards,  68  Iowa,  145;  field  «.  Hnmason,  11  Or.  229;  Neasler 
Toller  V.  Nelson,  35  Minn.  213;  v.  Neher,  18  Neb.  649;  Trimble  v. 
Bachan  v.  Samner,  2  BarK  Ch.  165;  Hnnter,  104  N.  C.  129;  Brandies  v. 
47  Am.  Deo.  305.  Cochrane,  112  U.  S.  344;  MoFerran  v. 

'Jackson  v.   Chapin,  6  Cow.  486;  Davis,  70  Ga.  661;  Beckett  v.  Dean, 

Rnssell  «.  Hoaston,  5  Ind.  180;  Jef-  57  Miss.  232;  Dixon  «.  Dixon,  81  N.  C. 

fries  V.  Sberbnrn,  21  Ind.  112;  MorseU  323;  Terrell  v.  Prestel,  68  Ind.   86; 

V.  First  N.  B.,  3  Cent.  L.  J.  433;  91  Baird  «.  Kirtland,  8  Ohio,  21;  Cook  v. 

U.  &  357;  Coombs  v.  Jordan,  3  Bland,  Dillon,  9  Iowa,  407;  74  Am.  Dec.  354; 

284;  22  Am.  Dec  236;  DixoQ  «.  Dizon,  Trask  v.  Green,  9  Mich.  358;  Freed- 

81  N.  C.  323.  man's  S.  Co.  v.  Earle,  110  U.  S.  710: 

>  Van  Cleve  n.  Groves,  4  N.|  J.  Eq.  Chautanqne  Co.  Bank  v.  White,  6 
330.  N.  Y.  236;  57  Am.  Dea  442. 

*  Powell  9.  Knox,  16  Ala.  364.  *  Evans  v.  Feeny,  81  Ind.  532. 

*  Smith  «.  Ingles,  2  Or.  43;  Bloom-        *  Maxwell  v.  Vaught,  96  Ind.  136. 
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mainder,  or  expectancy,  or  over  which  such  person  shall^ 
at  the  time  of  entering  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he  might, 
without  the  assent  of  another,  exercise  for  his  own  bene- 
fit/' '  Laws  having  substantially  the  same  effect  as  the 
provisions  just  quoted  from  the  English  statute  are  in 
force  in  a  majority  of  the  states  of  the  American  Union. 
Equitable  estates,  while  not  subject  to  any  judgment  lien 
which  could  be  recognized  and  enforced  at  law,  were,  in 
equity,  as  much  bound  by  such  lien  as  legal  estates  were.' 

In  Pennsylvania,  on  account  of  the  want  of  a  court  of 
chancery,  the  courts  were  from  necessity  obliged  to  treat 
all  judgments  as  having  an  immediate  operation  upon 
equitable  as  well  as  upon  legal  estates.  Therefore  a  party 
who,  in  that  state,  purchased  land,  paying  a  portion  of 
the  purchase-money  and  taking  possession,  but  who  has 
not  received  any  conveyance,  has  an  estate  to  which  a 
judgment  lien  may  attach.*  Where  the  vendor  held  the 
right  to  obtain  title  on  certain  terms  from  the  state,  the 
land  was  held  to  be  bound  by  a  judgment  lien,  though 
not  the  vendor,  but  the  vendee,  complied  with  the  terms 
and  obtained  the  patent.^  In  the  same  state  several 
legatees  agreed  to  take  land  instead  of  the  money  which 
would  arise  from  the  land  if  it  were  sold.  It  was  held 
that  a  judgment  against  one  of  them,  rendered  after  such 
agreement,  bound  his  share  as  soon  as  it  was  set  apart  to 
him.* 

The  general  tendency  of  the  American  statutes  creating 
and  regulating  judgment  liens  is  to  make  such  liens  a 
charge  upon  whatever  estate  the  judgment  debtor  may 
have,  irrespective  of  the  question  whether  his  title  is  legal 
or  equitable,  perfect  or  inchoate.  A  judgment  lien  may 
therefore  attach  to  lands  purchased  of  the  government, 

>  1  ft  2  Viot,  e.  110,  MO.  13.  '  Aawerter  «.  Matiiiot,  9  Senr.  ft  R. 

>  Michaux'a    AdmV   v.   Brown,   10  397;  Rnasell's  Appeal.  15  Pa.  St  319. 
Gratt.    612;    Haleys   v.   Williams,  X        *  Oarkhaff  v.  Anderson,  3  Binn.  4. 
Leigh,  140;  19  Am.  Dec.  743;  Lee  v.        *  Browntield  «.  Mackey,  27  Pa.  St 
Stone,  5  Gill  ft  J.  1;  23  Am.  Dec.  689.  32a 
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but  for  which  no  patent  has  issued/  though  it  does  not 
attach   to   a  mere  right  of  pre-emption.'    The  interest 
which  is  subject  to  the  lien  must  be  an  interest  in  the 
land  itself.*    Hence  a  devise  to  childreui  but  giving  their 
father  the  right  to  live  on  the  land  during  his  life,  con- 
fers no  estate  on  the  father  which  can  be  subject  to  a 
judgment  lien.*    An  easement  consisting  of  a  right  of  way 
with  such  an  occupancy  as  is  necessary  to  give  this  right 
effect  is  not  subject  to  judgment  liens.*    Where  lands  are 
devised  to  an  executori  with  absolute  power  to  sell  them 
and  to  divide  their  proceeds  among  certain  heirs,  and  the 
latter  have  the  right,  by  some  decisive  act,  to  elect  to  take 
the  land  in  lieu  of  the  money,  such  election  will  vest  in 
them  an  equitable  title  subject  to  execution,  in  Pennsyl- 
vania; ''but  until  the  act  of  election  the  heirs  have  no 
estate  or  title  which  would  be  the  proper  subject  of  a  lien 
by  judgment  or  by  mortgage,  or  which  could  be  taken  in 
execution."  • 

§  349.  Eqmty  of  Redemption.  —  An  equity  of  redemp- 
tion in  real  estate  is  subject  to  the  lien  of  a  judgment.' 
If  before  the  sale  under  a  decree  of  foreclosure  a  judgment 
is  docketed  against  the  defendant,  it  will  be  a  lien  on  the 
surplus  proceeds  arising  from  the  sale;  but  if  not  docketed 
until  after  the  sale,  it  does  not  constitute  any  lien  on  such 
surplus.*    After  a  judgment  lien  has  attached  to  the  inter- 

^Levi   o.   Thompson,  4   How.  17;  ports  v.  Boynton,  120  Pa.  St.  906;  6 

Landes  v.  Brant,  10  How.  348;  Hunt-  Am.  8t.  Rep.  706;  Julian  v.  Bell,  26 

ingdon  «.   Grantland,   33  Miss.  453;  Ind.  220;  89  Am.  Deo.  460;  Taylor  v, 

Cftvender  9.  Smith,  5  Iowa»  167;  Jack-  Comelins,  60  Pa.  St  187.     Bnt  it  is 

•on  V.  Williams,  10  Ohio,  69;  Bogers  well  settled  in  Illinois  that  the  right  of 

«.  Brent,  5  Gilm.  573;  50  Am.  Deo.  422.  a  judgment  debtor  to  redeem  his  prop- 

*  Harrington  «.  Sharp,  1  G.  Greene,  erty  from  a  forced  sale  thereof  is  a 
131;  48  Am.  Deo.  365.  personal  right  which  cannot  be  affected, 

'  Morrow  v.  Brenizer,  2  Rawle,  185;  impaired,  or  transferred  to  another  by 

Thomas  «.  Simpson,  3  Pa.  St.  69.  virtue  of  the  lien  of  any  judgment 

*  Calhoun  p.  Jester,  11  Pa.  St.  474.  against  the  debtor;  in  other  words,  the 

*  Western  Pa.  R.  R,  Co.  v.  John*  statutory  right  to  redeem  is  an  inter- 
ston,  59  Pa.  St.  294.  est  to  which  the  lien  does  not  attach: 

*  Rowland  v.  Miller,  100  Pa.  St.  47;  Merry  v.  Bostwick,  13  IlL  398;  54  Am. 
Henderson  v,  Henderson,  133  Pa.  St.  Deo.  434;  Watson  «.  Reissig,  24  HI. 
399;  19  Am.  St  Rep.  650.  281;  76  Am.  Dec  746;  Blair  v,  Cham- 

'  Bank  9,  Morsell,   1    MoAr.   155;    blin,  39  IlL  521;  89  Am.  Dec  322. 
Walters  v.  Defenbaush,  90  111.  241;        •  Sweet  r.  Jacocks,  6  Paige,  355|  81 
Sullivan  v,  Leckie,  60  Iowa,  326;  Kin-    Am.  Dec.  252. 
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est  of  a  mortgagor,  he  cannot  destroy  it  by  conveying  to  ! 

his  mortgagee,  and  thus  uniting  the  legal  and  equitable 
estates.^  If  a  deed  absolute  on  its  face  is  given  for  the 
purpose  of  securing  the  payment  of  a  debt,  the  grantor's 
interest  is  an  equity  of  redemption,  and  is  subject  to  the  | 

lien  of  judgments  against  him.'  So  a  deed  of  trust  made 
to  secure  the  payment  of  money,  giving  the  trustee  power 
to  sell  in  case  of  non-payment,  and  reserving  the  right  of 
the  grantor  to  redeem,  will  leave  the  grantor  with  aa 
interest  to  which  the  lien  of  a  subsequent  judgment  will 
attach.  If  the  trustee  sells  in  pursuance  of  his  authority, 
he  can  convey  title  clear  of  the  lien.  The  surplus  pro- 
ceeds of  the  sale  are  subject  to  the  lien  while  in  the  hands 
of  the  trustee.  But  he  is  not  bound  to  search  the  records, 
and  therefore  is  relieved  from  all  liability  if,  without  any 
knowledge  of  the  existence  of  any  judgment,  he  pays  over 
the  surplus  without  regard  to  the  lien.*  In  Illinois  it  is 
said  that  the  surplus,  after  a  sale  by  a  trustee,  must  be  dis- 
tributed among  the  general  creditors,  regardless  of  liens.^ 

§  350.  Lands  Fraudulently  Oonveyed.  — ''  Whoever 
goes  out  with  an  execution  to  seek  the  fruits  of  his  judg- 
ment is  too  apt  to  find  that  fraud  has  forestalled  him.  It 
then  becomes  his  business  to  pursue  those  fruits  wherever 
fraud  has  taken  them;  to  wrest  them  from  the  possession 
of  his  adversary,  wherever  they  may  be  found;  and  to  pre- 
pare himself  to  show  that  the  refuge  to  which  they  have 
been  taken  is  still  the  refuge  of  fraud.  In  many  instances 
the  aid  of  equity  is  invoked.  But  generally  this  is  unne- 
cessary, for  a  transfer  made  to  hinder,  delay,  or  defraud 
creditors,  while,  as  between  the  parties,  it  conveys  the 
title,  has,  as  against  a  creditor  proceeding  under  execu- 
tion, no  such  effect.  As  against  the  fraudulent  transferee, 
the  creditor  may  seize  the  property,  whether  real  or  per- 
sonal, as  that  of  the  fraudulent  vendor,  and  may  proceed 

^  Walters  v.I)efenbaugh,  90  ni.  241.        *  Cook  «.  Dillon,  9  Iowa,  407;  74 
*  Manton  v.   Williams,  45    Minn.    Am.  Dec  354. 
116.  *  Pahlman  v.  Shnmway,  24  IlL  127. 
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to  sell  it  under  execution.     The  title  transferred  by  such 
sale  is  not  a  mere  equity,  —  not  the  right  to  control  the 
legal  title,  and  to  have  the  fraudulent  transfer  vacated  by 
some  appropriate  proceeding;  it  is  the  legal  title  itself, 
against  which  the  fraudulent  transfer  is  no  transfer  at  alL^ 
And  what  is  true  of  fraudulent  transfers  is  equally  true  of 
fraudulent  mortgages,  liens,  judgments,  executions,  and 
all  similar  devices  for  hindering,  delaying,  or  defrauding 
creditors.     Property  held  under  and  by  virtue  of  a  fraudu- 
lent lien,  execution,  or  transfer  is  subject  to  execution 
precisely  as  if  such  transfer  had  not  been  made  and  such 
lien  had  not  been  given;  and  this  whether  it  was  wholly 
or  partly  fraudulent.     For  if,  on  account  of  fraud,  it  be 
void  in  part,  it  is  at  law  void  in  toto"*    A  purchaser 
under  a  judgment  rendered  against  the  grantor  subse- 
quent to  the  conveyance  will  obtain  the  superior  title,  and 
will  be  permitted  to  impeach  th^  former  deed  for  fraud,  if 
he  was  a  creditor  when  it  was  made.' 

The  right  to  issue  execution  and  to  satisfy  it  by  the 
sale  of  the  defendant's  real  estate  ordinarily  implies  that 
the  judgment  is  a  lien  upon  such  real  property.  There 
are  manifest  difficulties  in  extending  this  rule  to  all  cases 
where  real  property  has  been  transferred  to  hinder  or 
defraud  creditors.  In  the  first  place,  the  apparent  title  is 
in  the  fraudulent  vendee,  and  nothing  appears  of  record 
to  impugn  the  fairness  of  the  transfer  or  to  warn  pur- 
chasers and  encumbrancers  that  it  remains  subject  to 
execution  against  the  vendor.     In  the  second  place,  the 

>  Freeman  on  Executions,  seo.  136;  Lawrenoe  v.  Lippencott,  6  ](  J.  L.  473; 

Hall  V.  Sands,  62  Me.  365;  Gormer-  Croft  v,  Arthur,  3  Desans.  Eq.  223; 

ly  V.   Chapman,   51   6a.   425;    Pratt  Shears  v.  Rogers,  3  Bam.  ft  Adol.  363; 

V.  Wheeler,   6  Gray,   C20;  Austin  «.  Staplesr.  Bradley,  23  Conn.  167;  60  Am. 

Bell,  20  Johns.  442;  11  Am.  Deo.  297;  Dec.  630;  Fowler  v.  Trehein,  16  Ohio  St. 

Lowry  v.   Orr,   1  Gilm.  70;  Gooch's  493;  91  Am.  Dec.  95;  Foley  v.  Bitter, 

Case,  5  Coke,  60;  Jacoby's  Appeal,  67  34  Md.  646. 

Pa.  St.  434;  Hoffman's  Appeal,  44  Pa.  *  Freeman  on  Executions,  sec.  136, 

St.  95;  Eastman  v.  Schettler,  13  Wis.  and  cases  there  cited.     Henderson  «. 

324;  Pepper  v.   Carter,  11  Mo.  640;  Henderson,  133  Pa.  St  399;  19  Am. 

Banr «.  Hatch,  3  Ohio,  627;  Russell  v.  St.  Rep.  650. 

Dyer,  33  N.  H.  1S6;  Duvall  v.  Waters,  '  Eastman    v.    Schettler,    13    Wis. 

1  Bland,  669;  18  Am.  Dec.  350;  Mid-  324;  Miner  v.  Warner,  2  Grant  CaSi 

dleton  V.  Sinclair.  6  Cranch  C.  C.  609;  448. 
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title  in  fact  passes  by  the  transfer  not  only  as  between 
the  parties^  bnt  also  as  against  creditors  who  do  not  assail 
the  transfer  by  some  proceeding  at  law  or  in  equity  hav- 
ing for  its  object  the  subjection  of  the  property  to  the 
payment  of  their  claims  against  the  vendor.  A  creditor 
wishing  to  proceed  against  lands  fraudulently  conveyed 
may  seek  the  aid  of  equity^  but  is  not  obliged  to  do  so. 
He  may  disregard  the  conveyance,  take  out  execution,  and 
sell  the  property  as  that  of  the  fraudulent  grantor.  On 
the  levy  of  the  execution,  its  lien  may,  as  against  persons 
not  purchasers  or  encumbrancers  in  good  faith  and  for 
value,  relate  back  to  the  rendition  or  docketing  of  the 
judgment,  and  in  some  of  the  states  a  judgment  is  a  lien 
against  lands  fraudulently  conveyed  for  all  purposes,  and 
cannot  be  displaced  in  favor  of  any  junior  judgment  or 
otheJ:  lien,  the  holder  of  which  first  proceeds  either  at  law 
or  in  equity  to  seek  satisfaction  out  of  the  property  so 
conveyed.^  But  we  think  the  better  rule  is,  that  one  who 
has  obtained  judgment,  and  has  not  by  levy  or  otherwise 
taken  any  further  steps  to  obtain  satisfaction  out  of  prop* 
erty  fraudulently  transferred,  has  no  lien  thereon,  and 
in  the  event  of  the  bankruptcy  of  the  defendant,  that  he 
should  not  be  awarded  preference  as  a  lien-holder;'  and 
even  if  he  may  be  regarded  as  having  a  lien,  he  cannot 
lie  idle  until  others  have  by  their  superior  diligence  dis- 
covered the  fraud  and  commenced  proceedings  in  equity 
to  thwart  it  by  obtaining  the  cancellation  of  the  convey- 
ance, and  then  step  forward  and  reap  the  first-fruits  of 
their  diligence.  On  the  contrary,  the  creditor  who  first 
proceeds  in  equity  to  reach  property  fraudulently  trans- 
ferred thereby  obtains  a  right  to  priority  to  which  the 
claims  of  other  judgment  creditors,  whether  prior  or  sub* 
sequent,  must  yield  precedence.* 

>  McKee  v.  Oilchriat,  3  Watts,  231;  tery  «.  Jones.  96  Mo.  216;  9  Am.  St. 

Jackson  v.  Holbrook,  36  Minn.  494;  1  Rep.  344;  Donham  v.  Cox,  10  N.  J.  £q. 

Am.  St  Rep.  683;  Ohantaaqne  Bank  v.  347;    64  Am.   Deo.  460;    Mnlford  «. 

Risley,  19  N.  Y.  369;  75  Am.  Deo.  347;  Peterson,  35  N.  J.  L.  127. 

Smith  «.  Morse,  2  CaL  524;  Manhat-  '  In  re  Estes,  6  Saw.  459;  12  Cent 

tan  Oa   «.  Bvertson,   6   Paige,  465;  L.  J.  135. 

faooby's  Appeal,  67  Pa.  St.  435;  Slat-  '  Lyon  «.  Robbing^  46  UL  277;  In  re 
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g  351.  Fiztores. — Fixtures  pass  by  virtue  of  sales  uii« 
der  judgment.  Therefore  if  by  the  statute  of  a  state  the 
rolling  stock  of  railroads  are  made  fixtureSi  they  are  sub- 
ject to  judgment  liens.^ 

§  352.  Bants. — If,  upon  filing  a  bill  to  have  land  sold 
under  the  plaintiff's  judgment,  a  receiver  of  the  rents  and 
profits  is  appointed,  all  the  moneys  which  come  into  his 
hands  for  rents  are,  in  equity,  subject  to  the  lien  of  the 
judgment.  If  the  lands  are  sold  for  a  sum  insufiicient  to 
satisfy  the  plaintiff's  lien,  these  funds  held  by  the  receiver 
are  immediately  applicable  towards  paying  the  balance 
due.'  A  deed  reserving  a  rent  charge  leaves  the  grantor 
an  interest  in  the  realty  which  may  be  taken  and  sold 
under  execution.' 

§  353.  Term  of  Tears. — An  estate  in  lands  for  a  term 
of  years,  being  at  common  law  a  chattel,  was  not  bound 
by  the  lien,  and  was  liable  to  be  affected  by  a  judgment 
only  through  a  levy  and  sale  under  an  execution,  like 
other  personal  property.^  Statutes  enacted  in  some  of 
the  states  treat  certain  leasehold  interests  as  real  property 
for  the  purposes  of  execution  sales,  and  therefore  extend 
judgment  liens  so  as  to  embrace  such  interests.*  If  a 
lessee  is  by  the  provisions  of  his  lease  entitled  to  purchase 
the  leased  premises  on  certain  specified  conditions,  this 
may  make  his  interest  subject  to  a  judgment  lien  when  it 
would  not  otherwise  attach;*  and  after  it  has  attached, 
the  lessor  and  lessee  cannot  change  the  terms  of  the  con- 
tract or  privilege  to  purchase,  to  the  prejudice  of  the 
judgment  creditor.^    On  the  other  hand,  the  opinion  has 

EBte%  6  Saw.  459;  12  Cent.  L.  J.  136;  *  Merry  v.  Ballet,  2  Cow.  497;  Vre- 

Rappleye  v.   International  Bank,  93  denberg  v.  Morris,  1  Johns.  Cas.  222.3; 

IlL  396;  Boyle  «.  Maroney,  73  Iowa,  Bismarck  R  &  L.  A.  v.  Bolster,  92 

70;  6  Am.  St.  Rep.  667;  Bridgeman  v.  Pa.  St  123;  Kranse's  Appeal,  2  Whart. 

McKissiok,  15  Iowa,  260;  Howland  v.  398. 

Knox,  59  Iowa»  276.  ^  First  Nat  Bank  of  Dairenport  v. 

'  R  R.  Co.  v.  James,  6  Wall.  750.  Bennett,  40  Iowa,  637;  Northern  Bank 

>  United  Statee  «.  Bntler,  2  Blatchf.  v,  Rooea,  13  Ohio,  334;  fladen  v.  Oop- 

201.  pinger,  67  Iowa,  272. 

*  Hunt  9.  Sithgrow,  2  Teatea,  24;  *  Ely  v.  Beaumont,  5  Serg.  ft  R.  124. 

1  Am.  Dec.  326.  *  Gorham  v.  Fanwn,  119  HI.  425. 
Juno.  II.  ^41 


§§  354,  355  OF  THE   JUDGMENT   LIEN.  642 

been  expressed  that  the  interest  of  a  lessee  under  an  option 
entitling  him  to  purchase  the  leased  property  is  not  sub- 
ject to  a  judgment  lien.* 

§  354.    An  Estate  in  Seversion  or  Remainder,  though 
it  does  not  entitle  the  reversioner  or  remainderman   to 
the  immediate  possession  of  lands,  is  nevertheless,  for  the 
purposes  of  sale  and  conveyance,  whether  voluntary  or 
involuntary,  treated  as  an  estate  in  possession.     It  w^as 
liable  to  be  taken  under  an  elegit,  and  is  subject  to  judg- 
ment liens,  and  in  most  of  the  United  States  may  be  sold 
under  a  fieri  facias^    The  application  of  this  rule  was 
probably   restricted  to  vested  remainders.     Contingent 
remainders,   conditional  limitations,  and  executory  de- 
vises were  not  assignable  by  the  common  law,  and  hence 
not  subject  to  sale  and  conveyance  under  execution.     In 
some  of  the  states  the  statutes  declaring  what  shall  be 
subject  to  execution  include  these  contingent  interests.* 
In  the  absence  of  statutes  changing  the  common  law  upon 
this  subject,  the  rule  is  otherwise,  and  therefore  excludes 
these  interests  from  the  operation  of  judgment  liens.* 

§  355.  Property  Exempt  from  Execution. —  We  have 
already  seen  that  the  law  of  judgment  liens  resulted  from 
and  depended  upon  the  right  to  apply  the  real  estate  of 
the  judgment  debtor  to  the  satisfaction  of  the  debt. 
Wherever  this  right  does  not  exist  by  virtue  of  some  law 
exempting  specified  property  from  execution  and  forced 
sale,  no  judgment  can,  as  to  such  property^  take  effect  as  a 
lien.  Hence  homesteads  exempted  from  execution  by 
statute  are  thereafter,  as  long  as  they  retain  their  home- 

^  Sweezy  v.  Jones,  65  Iowa,  272.  Hazen,  8  Allen,  87;  Lock  wood  v.  Nye, 

*  Barton  v.  Smith,  13  Pet  462;  Wat-  2  Swan,  615;  58  Am.  Dea  73;  Davis 

89n  on    Sherifb,  208;    Woodgate    «.  v.  Goforth,  1  Lea,  81. 
^  Fleet,  44  N.  Y.  1;  Williama  v.  Amory,        >  White  v.  McPheeters,  76  Mo.  292; 

14  Mass.  20;  Bishop  of  Bristols  Case,  Sheridan    v.  House,   4    Keyes,  690; 

2  Leon.  113;  Brown  v.  Gale,  5  N.  H.  Moore  v.  Littel,  41  N.  T.  66. 

416;    Humphreys  v.    Humphreys,    1        *  Allston  o.  Bank,  2  Hill  Ch.  235; 

Yeates,  427;  Den  v.  Hillman,  6  N.  J.  Watson  9.  Dodd,  68  N.  C.  528;  Payn 

Eq.  180;  Wiley  v.  Bridgman,  1  Head,  v.  Beal,  4  Denie,  405;  Penn  v.  Spencer, 

68;  Harrison  r.*  Maxwell,  2  Nott  k  17  Gratt  85;  91  Am.  Deo.  375. 

McC.  347;  10  Am.  Dec.  611;  Doe  v. 
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stead  character,  clear  from  all  judgment  liensi  and  may, 
notwithstanding  judgments  docketed  against  their  ownerSi 
be  by  them  conveyed  or  encumbered  without  furnishing 
any  opportunity  for  such  liens  to  attach.^    But  if  the  re« 
linquishment  of  the  homestead  claim  so  far  precedes  the 
conveyance   of  the  homestead  that  they  cannot  be  re- 
garded as  simultaneous  acts,  then,  an  opportunity  being 
given    for  the  attaching  of  liens^  the  purchaser  receives 
the  property  subject  to  all  judgments  docketed  against 
the  grantor  at  the  time  of  the  conveyance.*    By  early  de» 
cisions  of  the  supreme  courts  of  Wisconsin  and  Minnesotai 
statntes  providing,  in  general  terms,  that  judgments  should 
be  liens  on  all  the  defendant's  real  estate  were  construed 
as  extending  such  liens  over  homesteads,  which  by  law 
were    exempt   from  sale  under  execution.'    As  a  conse- 
quence  of  this  construction,  the  owner  of  a  homestead 
could  not  alienate  it  without  at  the  same  moment,  by  re- 
moving  the  homestead  character,  leaving  the  property 
liable  to  be  sold  under  any  judgment  against  the  alienor 
at  the  date  of  the  conveyance.'    This  rule  also  prevails 
in  several  other  states.^    As  a  judgment  is  no  lien  on 
a  homestead,  if  property,,  by  abandonment  or  otherwise, 
loses  its  homestead  character,  prior  judgments  will  attach 
as  of  the  moment  of  the  abandonment,  and  will  therefore 
have  no  precedence  over  one  another;  and  the  judgment 
creditor  who  first  proceeds  to  enforce  his  judgment  will 
thereby  gain  a  priority  over  the  other  judgment  creditors, 

1  Monroe  v.  Mav,  9  Kan.  476;  Mor-  '  Marriner  v.   Sroijbh,  27  Cal.   649; 

ria  «.  Ward,   6  Kan.  247;    Lamb  «.  Green  v.  Marks,  25  Dl.  222;  Ackley  v, 

Shayi,    14    Iowa,    667;    Wiggins   v.  Chamberlain,  16  CaL  181;  76  Am.  Dec. 

Chance,  54  lU.  176;  Freeman  on  Eze-  516. 

cntiona,  aeo.  218;  Gapen  v.  Stephenson,  *  Hoyt  v.  Howe,  3  Wis.  752;  62  Am. 

17  Kan.  617;  Black  «.  Epperson,  40  Dec.  705;  Folsom  v.   Carli,   5  Minn. 

Tex.  102:    Honghton  v.  Lee,  50  CaL  335;   80  Am.  Dea  429;   Tillotson  v. 

103;  McDonald  v.  Badger,  23  Cal.  400;  MUlard,  7  Minn.  513;  82  Am.  Dec  112. 

83  Am.  Dec  123;  Snilivansi  Hendrick-  See,  to  same  effeot^  Smith  v.  Brackett, 

80D,  54  CaL  258;  Grimes  v.  Portman,  36  Barb.  571. 

99  Mo.  229;  Denny  v.  White,  2  Cold.  *  Eaton  v.   Byan,   5  Neb.   47;    10 

283;  88  Am.  Dec  597;  Dean  v.  McAd-  West.  Jar.  630;  State  Bank  v,  Carson, 

ams,  22  Kan.  544;  Dnmbould  v.  Row*  4  Neb.  498;  Moore  v.  Granger,  30  Ark. 

ley,  ll3Ind.353;Froeto.  Shaw,  SOhio  574;  Jackson  v.  Allen,  30  Ark.   110; 

St.  720;  Moeeley  9.  Anderson,  40  Miss.  Whitworth  v.  Lyons,  39  Miss.  467. 
49;  Backley  v.  Wheeler,  52  Mich.  1. 
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and  will  be  entitled  to  have  his  judgment  first  satisfied 
out  of  the  late  homestead.'  But  if  a  judgment  lien  has 
attached  to  real  estate,  it  cannot  be  divested  by  the  subse- 
quent occupation  of  the  premises  as  a  homestead.'  If  a 
homestead  is  foreclosed  and  sold  under  a  decree  of  the 
courty  ^nd  judgment  is  docketed  for  a  deficiency  remain* 
ing  after  the  sale,  such  docketed  judgment  constitutes  no 
lien  on  the  homestead.' 

In  several  of  the  states,  if  land  is  purchased  for  the 
purpose  of  occupation  as  a  homestead,  the  purchaser  is 
allowed  a  reasonable  time  in  which  to  enter  upon  and 
occupy  it  as  such;  and  judgments  existing  against  him 
at  its  purchase,  or  at  any  other  time  prior  to  its  occupation, 
do  not  constitute  liens  upon  it,  if  he  pursues  his  purpose 
with  reasonable  diligence,^ 

Generally,  the  lands  which  may  be  held  as  a  homestead 
are  limited  in  value  or  quantity,  and  a  creditor  having  a 
judgment  may  by  appropriate  proceedings  reach  so  much 
of  the  property  claimed  and  occupied  as  a  homestead  as 
is  in  excess  of  the  quantity  or  value  which  the  claimant 
is  entitled  to  retain.  As  this  excess  may  be  taken  under 
execution,  it  would  seem  to  be  subject  to  judgment,  attach- 
ment, and  execution  liens;  and  this  is  the  conclusion  of  the 
courts  in  Illinois.*  The  supreme  court  of  California,  on 
the  other  hand,  in  a  series  of  cases  supported  by  no  rea- 
soning whatever,  and  in  our  judgment  incapable  of  being 
supported  by  any  reason,  has  determined  that,  however 
great  the  value  of  a  homestead,  judgment  liens  cannot 
attach  to  it,  nor  to  the  excess  in  quantity  or  value  which 
the  judgment  debtor  is  not  entitled  to  retain.* 

>  Blin  V,  Clark,  39  HI.  590;  89  Am.        «  Hanlon  v.  Pollard,  17  Neb.  368; 

Deo.  330;    McDonald  r.  Crandall,  43  Edwards  o.  Fry,  9  Kan.  417;  Oilworth 

III.  231;  92  Am.  Deo.  112.  v.  Cody,  21  Kan.  702;  Monroe  «.  May, 

*  EUton  V.  Robinson,  21  Iowa,  631;  9  Kan.  466;  Crawford  v,  Richeaon,  101 
Bonn  V.  Lindsay,  96  Mo.  260;   Ken-  Dl.  367. 

nerly  V.  Swarts,  83  Va.  704;  Kelly  «.  *  Haworth  v.  Travis,   67  BL   301; 

Dill,  23  Minn.  436;  Gage  v,  Neblett,  Eldridge  v.  Pierce,  90  lU.  474;  Mori- 

57  Tex.  374;  Bnllene  «.  HUtt,  12  Kan.  arity  vl  Gait,  112  DL  373. 

82;  Robinson  v.  Wilson,  16  Kao.  448;  *  Barrett «.  Sims,  59  CaL  618;  Lnb- 

Bartholomew  «.  Hook,  23  Cal.  278.  bock  v,  McMann,  82  CaL  230;  16  Am. 

*  Martens  v.  Gilson,   13  NeK   489;  St  Bjb^  108;  Sanders  «.  Rnssell,  86 
Hershey  «i  Dennis,  63  Cal.  77.  Cal.  119;  21  Am.  St  Rep.  26. 
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§  356.    The  Interests  Affected  by  the  Lien.— When- 
ever  a  lien  attaches  to  any  parcel  of  property,  it  becomes 
a  charge  upon  the  precise  interest  which  the  judgment 
debtor  has,  and  no  other.    The  apparent  interest  of  the 
debtor  can  neither  extend  nor  restrict  the  operation  of 
the  lien,  so  that  it  shall  encumber  any  greater  or  less  in- 
terest than  the  debtor  in  fact  possesses.^    '^  Under  our 
system,  judgments  are  liens  upon  all  interests  in  real 
estate,  legal  or  equitable.    And  it  is  wholly  immaterial, 
as  between  the  parties,  whether  the  interest  of  the  judg- 
ment debtor  appears  of  record  or  not."*    Where  judg- 
ments are  liens  upon  equitable  interests,  such  interests 
are  bound,  whether  the  instruments  or  conveyances  at- 
testing the  defendant's  rights  are  recorded  or  unrecorded.' 
The  charge  cast  upon  lands  by  a  judgment  lien  can  in  no 
wise  be  limited  or  impaired  by  any  act  or  omission  of  the 
debtor.    The  creditor  has  a  charge  on  the  interests  of  the 
defendant  in  the  land  just  as  they  stood  at  the  moment 
the  lien  attached.    Neither  by  conveyance  nor  by  mort- 
gage,* nor  by  making  or  accepting  a  lease  subsequent  to 
the  judgment,  can  the  defendant  prejudice  the  rights  of 
the  plaintiff.    If  the  defendant  accepts  a  lease  from  a 
third  person,  the  purchaser  at  the  sale  under  a  lien  exist- 
ing prior  to  such  lease  is  at  perfect  liberty  to  dispute  the 
title  of  the  defendant's  lessor.*    The  title  of  heirs  and  dev- 
isees in  the  real  property  of  their  ancestor  or  testator  is^ 
after  his  death,  generally  subject  to  execution;*  and  when 
80,  it  must  necessarily  be  affected  by  the  judgment  lien. 
The  interest  of  the  devisee  can,  however,  not  be  alienated 
so  as  to  impair  powers  or  extinguish  rights  and  interests 

>  Bnrko  v.  Johnson,  37  Kan.  337;  1  *  Tinney  v.  Woolaton,  41  SL  215. 

Am.  St.  Kep.  252;  Holmdell  v.  Key-  For  illastrations  of  the  instances  in 

port  T.  Co.,  34  N.  J.  Eq.  364.  which  estates  in  real  property  are  suh* 

*  Lathrop  v.  Brown,  23  Iowa,  40;  ject  to  judgment  liens,  see  Coomhs  v. 
Logan  V.  Herbert^  30  La.  Ann.,  pt.  1,  Jordan,  3  Bland,  284;  22  Am.  Deo. 
p.  727.  236;  also  Freeman  on  Executions,  c 

*  Bichter  «.  Selin,  8  Serg.  ft  R.  425;  12,  13. 

Kiantic  Bank  v.  Dennis,  37  111.  381.  *  Freeman  on  Executions,  sec.  183; 

«  Morris  v.  Mowatt^  2  Paige,  586;  22  EneUerg  v.  Carter,  98  Mo.  647;  14 
Am.  Dec.  661«  Am.  St.  Rep.  664. 
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which  the  devisee  himself  could  not  affect;^  ''copyhold 
estates  and  all  other  tenancies  at  will  or  by  sufferance  are 
not  subject  to  execution.    The  reason  of  the  rule  is  ap- 
parent.   An  occupant  by  the  permission  and  at  the  will 
of  the  owner  has  no  estate  which  he  can  transfer  by 
a  voluntary  conveyance,  and  no  possession  which  can 
be  regarded  as  independent  of  or  adverse  to  that  of  the 
owner.    Hence  he  has  no  interest  in  the  title,  nor  in 
the  possession,  susceptible  of  transfer  by  execution."* 
Estates  in  reversion  or  remainder  are  also  subject  to 
execution  at  law,  and  must  therefore  be  bound  by  the 
judgment   lien.'    Judgment   liens   attach   to  the  whole 
substantial  interest  of  judgment  debtors;*  but  if  they  have 
no  such  interest,  as  where  they  hold  the  legal  title  solely 
for  the  benefit  of  third  persons,  these  liens  do  not  attach 
at  all.*    Where,  however,  the  debtor  has  a  legal  estate 
in  real  property  not  held  wholly  in  trust  for  another, 
a  judgment  against  him  becomes  a  lien  upon  his  en- 
tire interest,*  whatever  it  may  be.    Thus  if  he  has  either 
an  ordinary  estate  for  life,  or  as  tenant  by  curtesy  of 
the  lands  of  his  wife,  such  estate  is  subject  to  the  liens 
of  judgments  against  him;^  but  any  breach  of  condition 
or  other  cause  of  forfeiture  destroying  his  estate  also  ex- 
tinguishes the  lien.'    If  a  person  has  a  general  power  of 
appointment  which  he  may  execute  for  the  benefit  of  any 
person  whom  he  may  choose,  his  interest  is  in  equity 
deemed  a  beneficial  interest,  ''subject  to  the  demands  of 

*  Bridge  v.  Ward,  35  Wis.  687;  thereof:  Buna  «.  Lindaav,  05  Mo.  250; 
0*Hara  v.  Stone,  48  Ind.  417;  Leggett  6  Am.  St  Rep.  49;  Taylor  v.  Morgan, 
V.  Doremus,  25  N.  J.  £q.  122.  86  Ind.  295. 

'  Freeman  on  Executions,  seo.  177;  ^  Thomas  o.  Kennedy,  24  Iowa,  337; 

citing  Wildy  v,  Bonney,  26  Miss.  35;  95  Am.  Dec  740;  Churchill  v.  Morse, 

Waggoner  v.  Speak,  3  Ohio,  292;  Col-  S3  Iowa,  229;  92  Am.  Dec.  422;  Free- 

vin  V.  Baker,  2  Barb.  206;  Bigelow  «.  man  on  Executions,  sec  173. 

Finch,  11  Barb.  498.  *  Sandford  v.  McLean,  3  Paige,  117; 

*  Freeman  on  Executions,  sec  178,  23  Am.  Dec  773. 

and  cases  there  cited.  ^  Verdin  v.  Slocumb,  71  N.  Y.  345; 

*  Campbell  v,  Spence,  4  Ala.  543;  39  Beard  «.  Dietz,  1  Watts,  309;  Bank  «. 
Am.  Dec  301;  Rodgers  v,  McClure's  Stauffer,  10  Fa.  St  398;  Anderson  v. 
Adm'r,  4  Gratt  81;  47  Am.  Dec  715.  Tydings,  8  Md.  427;  63  Am.  Dec 
Nor  can  relief  be  obtained  from  a  lien  708. 

because  a  party  acted  in  ignorance        '  Moore  o.  Pitts,  53  N.  Y.  85. 
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his  creditors  in  preference  to  the  claims  of  his  voluntary 
appointees  or  legatees'';  but  judgment   liens  existing 
against  the  holder  of  such  a  power  are  generally  not 
recognized  at  law,  and  can  be  enforced  in  equity  only.' 
Lands  of  which  a  judgment  debtor  was  disseised  seem 
not  to  have  been  subject  to  extent  under  an  elegit  in  Eng- 
land.    In  the  United  States,  however,  the  fact  that  a  de- 
fendant is  disseised  of  his  real  property  does  not  exempt 
it  from  sale  under  execution,  if  he  still  has  a  right  of 
entry.*    The  mere  possession  of  lands  is  prima  fade  evi- 
dence that  the  possessor  is  their  owner;  and  his  interest, 
whatever  it  may  be,  is  in  most  of  the  states  subject  to 
sale  under  execution,  and  doubtless  therefore  subject  to 
judgment  liens  against  him.*    If  the  title  to  lands  occu- 
pied by  the  defendant  is  shown  to  be  vested  in  the  United 
States,  an  execution  sale  against  the  possessor  cannot 
divest  him  of  any  rights  be  may  have  in  such  lands  as  a 
pre-emption  or  homestead  claimant.^    If,  however,  he  has 
purchased  such  lands  of  the  government,  and  made  full 
payment  therefor,  or  is  a  claimant  of  a  Mexican  grant 
which  he  has  presented  for  confirmation,  he  has  an  in- 
terest subject  to  execution,  and  therefore  to  the  lien  of 
judgments;  for  the  patent,  when  finally  issued,  will  take 
effect  by  relation  as  of  the  day  when  payment  was  made, 
or  when  the  grant  was  presented  for  confirmation.*    Fran- 
chises, such,  for  instance,  as  the  right  to  maintain  toll- 
roads,  railways,  and  the  like,  are  ordinarily  not  subject 
to  execution  nor  to  judgment  liens.*     Where  lands  have 
been  sold  at  an  execution  or  judicial  sale,  and  the  owner 
retains  the  right  to  redeem  them,  his  interest  is  gener- 

^  Braadiea  «  Cochrane,  112  U.  S.  Am.  Dee.  561;  Hamblen  v.  Hamblen, 

ZU;  Clapp  V.   Ingraham,   126  Mass.  83  Miss.  453;  69  Am.  Dec.  ^58;  Wal- 

200;  In  re  Harvey's  Estate,  L.  R.  13  bridge  v,  Ellsworth,  44  Cal.  354. 

Cb.  DiT.  216;  Hotham  v,  Somerrille,  *  Freeman     on     Executions,     sec. 

9  Bear.  63.  179;    Ammant  v.   President  etc.,    13 

*  Freeman  on  Executions,  sec.  174.  Serg.   k  R.   212;  15  Am.  Dec.  593; 
>  Freeman  on  Executions,  sec.  175.  Wc^  v,  Truckee  T.  Co.,  24  Cal.  474; 

*  Freeman  on  Executions,  sees.  175,  East  Ala.  R'y  Co.  v.  Doe,   114  U.  S. 
176.  350;  Plymouth  R.  R.  Co.  v.  Colwell, 

*  Freeman  on  Executions,  sec.  176;  39    Pa.   St.    337;    80  Am.   Dec.   628; 
Ooodlet  V,  Smithson,  5  Port.  245;  30  Scogin  v.  Perry,  32  Tex.  21. 
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ally,  but  not  universally,  regarded  as  subject  to  execution.' 
The  interest  of  the  purchaser  during  the  continuance  of 
this  right  to  redeem  is  for  many  purposes  treated  as  an 
estate  in  real  property,  and,  as  such,  subject  to  execution.' 

§  357.  Lien  Confined  to  Actual  Interests.  — The  judg- 
ment lien  is  a  lien  only  on  the  interest  of  the  judgment 
debtor,  whatever  it  may  be.  Therefore  though  he  seems 
to  have  an  interest,  yet  if  he  has  none  in  fact,  no  lien 
can  attach.'  The  rights  of  the  lien-owner  cannot  exceed 
those  which  might  be  acquired  by  a  purchase  from  the 
defendant  with  full  notice  of  all  existing  legal  or  equitable 
rights  belonging  to  third  persons.^  The  attaching  of  the 
lien  upon  the  legal  title  forms  no  impediment  to  the  as- 
sertion of  all  equities  previously  existing  over  the  prop- 
erty.* The  judgment  lien,  being  general,  is  liable  to  be 
displaced  in  equity  in  favor  of  a  lien  having  greater  equity. 
Thus  where  A,  being  unable  to  pay  for  a  lot,  agreed  with 
C  that  the  latter  should  advance  money  to  so  improve  the 
property  purchased  that  such  a  sum  could  be  borrowed 
upon  it,  as  security,  as  would  enable  him  to  make  the  neces- 
sary payment  to  D,  the  owner.  The  conveyance  from  D 
was  to  be  hel4  as  an  escrow  until  the  state  of  the  improve- 
ments to  be  erected  warranted  the  loaning  of  the  desired 
amount  of  money.  The  advances  made  by  C  were  then 
to  be  secured  by  a  second  mortgage.  The  first  mortgage 
having  been  foreclosed,  a  contest  arose  between  C  and  a 
judgment  creditor  whose  lien  attached   anterior  to  the 

1  Freeman  on  Ezecations,  sec.  182.  Am.  Deo.  337;  Floyd  «.  Harding,  2S 

•Slater's  Appeal,  28  Pa.  St.  1B9;  Gratt.   401;  Wharton  v.  Wilson,   60 

Morrison   v.   Wentz,    7  Watts,  437;  Ind.  691;  Frazer  v.  Thatcher,  49  Tex. 

Freeman  on  Executions,  sec.  323.  26;  €k>odell  v.  Blnmer,  41  Wis.  436; 

•  Churchill  v.  Morse,  23  Iowa,  229;  Warren  v.  Hull,  123  Ind.  126;  Shirk 

92  Am.  Dec.  422;  Ck>omb8  v.  Jordan,  v.  Thomas,  121  Ind.  147;  16  Am.  St 

8  Bland,  284;  22  Am.  Dec.  236;  Uhl  v.  Rep.  381;  Leonard  v.  Broaghton,  120 

May,  6  Neb.  157;  Lumbard  v.  Abbey,  Ind.  536;  16  Am.  St  Rep.  347;  Apper- 

73  IlL  177;  Doflwell  v.  Adler,  28  ArL  son  v.  Burgett,  33  Ark.  328;  Blaken* 

88;  Holden  o.  Garrett,  23  Kan.  98.  ship  v.  Douglas,  26  Tex.  225;  82  Am. 

«  Baker  «  Morton,  12  Wall.  150.  Dea  608;  Gulioh  v.  Oulich,  42  N.  J. 

>  Coster's  Ex'r  v.  Bank  of  Ga.,  24  £q.  323;  In  Matter  of  Howe,  1  Paige, 

Ala.  37,  64;  Walke  v.  Moody,  65  N.  C.  124;  19  Am.  Dec.  395;  Sweet  v.  Ja* 

599;  Filley  v,  Duncan,  1  Neb.  134;  93  cocks,  6  Paige,  355;  31  Am.  Dea  252. 
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date  of  G's  mortgage,  whereupon  it  was  decided  that  as 
there  was  no  period  of  time  when  A  could  have  held  the 
lot  free  from  the  claims  of  C,  it  was  impossible  for  any 
person  to  so  hold  it  by  virtue  of  a  general  lien  against  A.^ 
A  judgment  lien  is,  in  equity ,  but  a  charge  on  the  title 
held  by  the  defendant  when  the  lien  attaches,  or  which  is 
sabseqnently  acquired.     It  can  only  hold  the  legal  estate 
subject  to  the  equity.'    "It  is  well  settled  that  a  judgment 
lien  on  the  land  of  the  debtor  is  subject  to  every  equity 
which  existed  against  the  debtor  at  the  rendition  of  the 
judgment;  and  courts  of  equity  will  always  limit  the  lien  to 
the  actual  interest  of  the  judgment  debtor." '    "  The  lien 
of  the  judgment  creates  a  preference  over  subsequently 
acquired  rights,  but  in  equity  does  not  attach  to  the  mere 
legal  title  to  the  land,  as  existing  in  the  defendant  at  its 
rendition,  to  the  exclusion  of  a  prior  equitable  title  in 
third  persons.    Ouided  by  these  considerations,  the  court 
of  chandbry  will  protect  the  equitable  rights  of  third  per- 
sons against  the  legal  lien,  and  will  limit  that  lien  to  the 
actual  interest  which  the  judgment  debtor  had  in  the  es- 
tate at  the  time  the  judgment  was  rendered."'    Hence  if 
a  deed  may  be  set  aside  in  equity  against  the  grantee  for 
duress,  the  same  relief  may  be  had  against  a  judgment 
creditor  of  the  grantee.* 

§  357  a.  A  Jadgment  Entered  against  a  Part  Owner 
binds  his  moiety  of  the  property,  but  is  subject,  as  in  the 
case  of  ownership  in  severalty,  to  all  existing  rights  and 
equities.  Therefore  if  he  has  sold  his  interest  by  a  parol 
contract  to  his  co-tenant,  and  the  latter  is  in  possession 
under  his  contract,  his  rights  are  paramount  to  those  of 
the  judgment  creditor.'  A  judgment  against  one  of  sev- 
eral co-tenants  cannot  impair  their  right  to  make  partition 

>  TaOlman  v,  Farley,  1  BarK  28a         Morris  «.  Mowatt»  2  Paige,  686;  22 

>  Whitworth  v.  Oaagin,  1  Phill.  Gh.     Am.  Deo.  661. 

728;  Bnr^  v.  Francis,  3  Swanst  536,  *  Brown  o.  Pierce,  7  V^all.  205. 

note;  Finch  v.  Earl  of  Winchelsea,  1  *  Baker  v.  Morton,  12  Wall  150. 

P.  Wins.  277.  *  Peck  v.  Williams,  113  IncL  250. 
■Ellis   «.    Tonsley,   1    Paige,  280; 
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of  the  common  property,  either  by  suit  or  agreement.    On  . 

such  partition  being  made,  the  lien  ceases  to  affect  an  on-  | 

divided  interest  in  the  lands,  and  attaches  to  the  tract  set  ! 

off  to  the  judgment  debtor  in  severalty,  or  in  case  parti- 
tion  is  accomplished  by  a  sale,  then  to  his  share  of  the 
proceeds.*    Property  may  stand  in  the  name  of  copartners 
as  tenants  in  common,  while  it  is  in  equity  regarded  as 
the  property  of  the  copartnership.    The  partners  or  the 
creditors  of  the  firm  may  insist  that  real  estate  be  treated 
as  partnership  assets.    In  such  a  case  a  judgment  against 
the  partnership  is  a  lien  upon  such  real  estate,  and  entitled 
to  precedence  over  liens  against  the  partners  based  upon 
their  personal  or  individual  debts.*    In  Iowa,  however, 
when  the  title  to  real  property  stands  in  the  name  of  per« 
sons  who  are  partners,  and  who  acquired  it  with  partner- 
ship assets  and  for  partnership   purposes,  the  firm  is 
regarded  as  having  an  equitable  estate  only,  and  such 
estates  not  being  subject  to  execution  in  that  state,  the 
only  remedy  of  the  judgment  creditor  is  in  equity.*    If  a 
judgment  is   recovered   against  either  partner,  it  takes 
effect  upon  his  legal  title;  but  a  sale  thereunder  to  a  pur- 
chaser having  notice  of  the  facts  vests  in  him  the  legal 
title,  subject  to  the  equities  of  the  other  members  of  the 
partnership  and  the  right  of  the  creditors  of  the  firm  to 
insist  upon  its  being  sold,  if  necessary,  for  the  satisfaction 
of  the  partnership  debts.* 

§  858.    Against  Trustees  and  Administrators.  —  Trus- 
tees have  no  right  or  authority  to  act  in  opposition  to 

>  Eldridge   v.    Post,   20   Fla.    679;  judgment  against  all  the  memben  of  a 

Lanffer  v.   Carett,   87    Pa.   St.   479;  firm,  though  not  upon  a  partnenJiip 

Sharp  V,  Davis,  76  Ind.  17;  Polhemus  debt,  need  not  yiela  preceidence  to  a 

V.  Knipson,  27  N.  J.  £q.  190;  Barring-  subseqaeat  judgment  for  a  firm  debt: 

ton  V.  aarke,  2  Penr.  &  W.  124;  21  Saunders  v.  Reiily,  105  N.  T.  12;  59 

Am.  Dec.  432;  Longwell  v.  Bentley,  Am.  Rep.  472;  Davis  o.  D.  ft  H.  C. 

23  Pa.  St  103;  WUliard  v,  Williard,  Co.,  109  K.  Y.  47;  4  Am.  St.  Rep. 

56  Pa.  St.  127;  Argyle  v  Dwinel,  29  418. 

Me.  45;  Garvin  «.  Garvin,  1  S.  C,  '  Stadler  v.  Allen,  44  Iowa,  198. 

N.  S.,  55.  *  Meily  v.  Wood,  71  Pa.  St.  488;  10 

*  Page  V,  Thomas,  43  Ohio  St  38;  Am.  Rep.  719;  lloskins  v.  Johnson,  24 

54  Am.  Rep.  78S;  In  re  Co<iding,  9  Ga.  625;  Donnellan  »  Hardy,  57  Ind. 

Fed.  Rep.  849;  bat  in  New  York  a  39a 
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their  trusts;  nor  to  proceed  in  relation  to  the  trust  estate 
in  a  manner  diiSerent  from  that  provided  in  the  instrament 
creating  the  tmst*    If  they  hold  lands,  with  power  to  sell 
or  mortgage  on  specified  conditions,  they  cannot  affect 
the  title  by  proceeding  by  different  means  or  upon  other 
conditions.    If  they  seek  to  bind  the  land  by  a  confession 
of  judgment,  their  action,  being  without  authority,  creates 
a  lien  on  nothing  but  their  personal  interests,  and  can- 
not result  in  a  transfer  of  the  estate  of  the  eestuis  gtM 
iruiO    And  whenever  one  holds  the  naked  legal  title, 
having  no  beneficial  interest,  there  is  nothing  to  which 
the  judgment  lien  can  attach,  and  a  sale  under  execution 
to  a  purchaser  with  notice  is  inoperative,  and  does  not 
even  convey  the  legal  title.'    If,  however,  the  trustee  has 
any  beneficial  interest,  the  lien  attaches  to  the  extent  of 
such  interest.    The  legal  title  "  always  may  be  bound  to 
the  extent  of  the  beneficial  interest  covered  by  it."  *    A 
judgment  against  a  receiver  of  a  railroad  is  not  a  lien  on 
its  property.    He  is  merely  an  officer  of  the  court,  and 
has  no  title  to  which  a  lien  can  attach.*    Executors  and 
administrators  are  not  invested  with  the  title  to  the  real 
estate  of  their  intestates.     Judgments  against  them,  even 
in  their  official  capacities,  are  not  liens  on  real  estate.' 
Such  judgments  can  be  satisfied  out  of  the  lands  of  the 
deceased,  only  in  the  same  manner  in  which  satisfaction 
of  other  demands  may  be  procured;  namely,  by  an  appli- 
cation to  the  probate  court  for  an  order  directing  the 

1  Hantt    V,    Townshend,    31    McL  '  White  «.  Keoknk  ft  D.  M.  R.  B. 

336.  Ca,  52  Iowa,  97. 

'Freeman  on  Ezecntiona,  sec.  173;  ^  Custer  v.  Custer,  17  W.  Va.  113; 

Withell  V.  Courtland  W.  Ca,  26  Fed.  Cook  v.  Ryan,  29  Hun,  249;  Flynn  v. 

Rep.   372;  Hays  «.  Regar,  102  Ind.  Morgan,   55  Conn.  130;  Williams  v, 

524;  Fulton's  EsUte,  51  Pa.  St  204;  Green,  SON.  C.  76;  Hamilton  v.  Beard- 

Atkineoo  «l  Hancock,  67  Iowa,  452;  more,  7  Grant  (U.  C.)  286;  Laidlev  v. 

Boardman  v.  Willard,  73  Iowa,   20;  Kline,   8  W.  Va.  218;   Woodyard  v, 

Boetick  v,  ELeiser,  4  J.  J.  Marsh.  597;  Polsley,   14  W.  Va.   211.    Where  a 

20  Am.   Dea   237;  Baker  o.  Copen-  judgment  against  an  executor  is  an 

barger,  15  IlL  103;  58  Am.  Dec.  600;  admission  of  assets,  and  he  is  therefore 

Thomas  v.  Kennedy,  24  Iowa,  398;  95  personally  responsible,  it  is  as  much  a 

Am.  Deo.  740.  lien  as  if  rendered  upon  his  personal 

*  Drysdale's  Appeal,  15  Pa.  St.  457;  debt:  Higgin's  Trusts,  2  Gift  562;  30 

Martin  v.  Baldwin,  30  Minn.  537.  L.  J.,  N.  S.,  Ch.  405. 
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administrator  to  sell  real  estate.  On  this  application,  the 
judgment  is  neither  entitled  to  be  treated  as  a  lien  nor  as 
conclusive  evidence  of  the  debt.'  At  common  law  no 
judgment  could  be  entered  up  after  the  death  of  the  de- 
fendant. But  by  statute'  it  was  provided  that  the  death 
of  either  party  between  verdict  and  judgment  should  not 
thereafter  be  alleged  for  error  against  any  judgment 
entered  within  two  terms  after  verdict.  This  statute  waa 
construed  as  giving  full  force  to  the  judgment  authorized 
by  its  provisions;  and  such  judgments  were  held  to  be 
liens  on  the  lands  of  the  debtor  in  the  hands  of  his  heir.' 
In  California,  judgment  may  be  entered  up  after  a  verdict, 
or  the  decision  of  any  issue  of  fact,  though  one  of  the 
parties  has  died;  but  such  judgment  is  no  lien,  and  is 
simply  payable  in  the  course  of  administration.* 

§  359.  Lands  Intended  to  be  Conveyed. — If  A,  intend- 
ing to  convey  or  encumber  Black  Acre,  through  mistake 
conveys  or  encumbers  White  Acre,  and  he  afterward  cor- 
rects his  error,  or  his  deed  is  reformed  by  proceedings  in 
equity,  his  grantee  will  acquire  title  superior  in  equity  to 
the  lien  of  any  judgment  rendered  after  the  intended  con- 
veyanpe  of  Black  Acre.*  If  an  attempt  is  made  to  convey 
real  property,  and  the  conveyance  is  defective  in  any  re. 
spect,  and  the  grantee  is  entitled  to  have  it  reformed  as 
against  the  grantor,  he  is  also  entitled  to  have  it  reformed 
as  against  any  judgment  creditor  of  the  grantor  whose 
lien  attached  after  the  grantee  became  entitled  to  a  per- 
fect conveyance.* 

§  360.  Vendor's  Lien.  —  A  mortgage,  trust  deed,  or 
other  instrument  given  to  secure  the  purchase-money 
takes  precedence  over  a  prior  judgment  lien  against  the 

1  Stone  fiL  Wood,  16  10. 177;  Tread-  >  WelU  v.  Benton,   108   Ind.   605; 

I                              well  V,  Herndon,  41  Miss.  38.  Gouvemenr  v,  Titns,   6  Paige,   347; 

'                                 >  Car.  2,  a  8.  Swarta  v.  Stees,  2  Kan.  236;  85  Am. 

I                                 '  Sanders  o.  MoGowran,  12  Meeo.  ft  Deo.  588. 

W.  221;  1  Dowl.  ft  L.  405.  *  Stone  v.  Hale,  17  Ala.  557;  52  Am. 

*  California  Practice  Act,  see.  202;  Dee.  185. 
Code  Civ.  Proc..  sec.  669. 
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vendee.*     But  if  a  mortgage  bears  date  several  days  after 
the  parchase,  and  does  not  purport  to  be  given  to  secure 
the  payment  of  purchase-money,  a  purchaser  is  not,  in  the 
absence  of  actual  noticCi  affected  by  the  higher  character 
of  the  mortgage  lien  arising  from  the  nature  of  the  debt 
secured  by  it»  and  will,  if  the  judgment  lien  accrued  prior 
to  the  date  of  the  mortgage,  obtain  the  title  free  from  the 
claini  of  the  mortgagee.*    While  a  judgment  lien  against 
a  grantee  is  ordinarily  subject  to  any  lien  in  favor  of  the 
grantor  for  purchase- money,  whether  recorded  or  not,  yet 
an  exception  probably  exists  in  favor  of  a  judgment  debtor 
who  has  advanced  money,  relying  as  security  for  his  pay- 
ment  npon  the  apparently  unencumbered  title  of  the 
debtor  in  the  real  estate.     Potter,  J.,  in  a  recent  case  in 
New  York,  said:  ''I  think,  upon  the  whole  authorities 
cited,  it  may  be  laid  down  as  a  sound  rule  of  equity  that 
a  judgment  creditor  who  advances  his  money  upon  the 
faith  of  unencumbered  title  upon  the  record,  without  no- 
tice, is  entitled  to  the  lien  acquired  thereby  in  preference 
to  secret,  unrecerded  lien  of  the  vendor  for  a  part  of  the 
purchase-money;  that  such  judgment  creditor  is  to  be 
regarded  as  a  quasi  purchaser  for  a  valuable  consideration 
without  notice."  * 

§  361.  On  Property  of  Wife.— The  right  of  a  wife  to 
her  property  after  a  violation  by  the  husband  of  his  mari- 
tal obligations  is  superior  to  the  lien  of  any  judgment 
rendered  against  him  after  such  violation,  and  secures  to 
her  the  immediate  use  of  her  lands  free  from  such  lien, 
upon  her  substantiating  her  right  by  procuring  a  decree 
of  separation  for  the  misconduct  of  her  husband.  The 
rights  of  the  wife  cannot  be  enforced  against  a  bona  fide 
purchaser  without  notice,  under  a  sale  made  before  the 

1  PuMMM  «.   Hoyt,  24  Iowa,   154;  Grati.  791;  Clark  v.  Bntier,  32  X.  J. 

HngliMO  9,  Davit,  4  Grant   (U.  C.)  Eq.   S64;  Cowardin  v.  Anderson,   78 

588;  Rattan  v.  Leviiconte,  16  U.  0.  Va.  88;  Bradley «.  Bryan,  43  N.  J.  £q. 

Q.  B.  486;  Cake's  Appeal,  23  Pa.  St.  396. 

186;  62  Am.  Dec.  328;  Scott  v.  War-  *  Cartts  v.  Root»  28  Dl.  367. 

ren,  21  Ga.  408;  Summers  «.  Dame,  31  *  HuUett  v.  Whipple,  58  Barb.  224. 
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filing  of  the  bill  for  separation.^  A  husband,  intending 
to  make  a  gift  to  his  wife,  and  in  ignorance  that  a  judg- 
ment had  been  rendered  against  her  prior  to  her  mar- 
riage.^ conveyed  land  to  her,  upon  being  informed  of  which 
she  expressed  her  sorrow,  and  in  a  few  days  reconveyed 
to  him.  It  was  decided,  however,  that  he  could  not  avoid 
the  operation  of  the  lien  of  the  judgment  against  her  by 
proving  that  the  conveyance  was  made  without  consider- 
ation and  without  the  previous  knowledge  of  the  wife; 
that  he  had  at  all  times  been  in  possession  of  the  property 
conveyed;  and  that  the  only  object  of  the  conveyance  was 
to  insure  her  a  home  in  case  of  accident  to  him.' 

g  361  a.  Wife's  Dower. — A  judgment  rendered  against 
a  man  at  any  time  prior  to  his  marriage  creates  a  lien 
which  after  the  marriage  will  continue  to  be  paramount 
to  the  wife's  claim  for  dower;'  but  if  the  lien  attaches 
subsequently  to  the  marriage,  it  cannot  defeat  the  wife's 
right  to  dower.^  A  judgment  against  a  wife  or  widow 
cannot  operate  ^  a  lien  against  her  inchoate  right  of 
dower.  Even  after  the  death  of  a  husband,  a  wife's  right 
of  dower  was,  at  the  common  law,  a  mere  chose  in  action, 
—  nothing  but  a  right  by  appropriate  proceedings  to  com- 
pel her  dower  to  be  assigned  by  her;  and  this  right  was 
not  subject  to  execution.*    If,  however,  her  dower  is  as- 

^  Van  Dazer  v.  Van  Dazer,  6  Paige,  judgment  be  entered  on  the  day  of  the 

366;  31  Am.  Dec.  257;  Sackett  v.  Giles,  marriage,  it  does  not  have  precedence 

3  Barb.  Oh.  204.  over  the  wife's  claim  for  dower,  but  is 

*  Craig  V,  Monitor  Plow  Works,  76  subordinate  thereto:  Ingram  v.  Morris, 

Iowa,  577.  4  Uarr.  (Del.)  111.     As  a  jndffment 

'  Qaeen  Anne's  County  v.  Pratt,  10  lien  does    not   affect   the   husband's 

Md.  5;  Davidson  v.  Frew,  3  Dev.  3;  seisin,  it  cannot,  until  by  a  sale  it  has 

22  Am.  Dec.  708;  Hodges  v.  McCabe,  transferred  the  title,  destroy  the  wife's 

3  Hawks,  78;  Lane  v.  Grover,  3  Har.  right  to  dower;  and  she  may  have  her 

k  McH.  394;  Robbins  v.  Robbins,  8  dower  assigned  to  her,  unless  a  sale 

Blackf.    174;  Sanford  v.  McClean,   3  has  been  made,  but  she  holds  the  as- 

Paige,  117;  23  Am.  Dec.  773;  Brown  signment  subject  to  the  contingency 

V.  Williams,   31  Me.  403;  Bisland  v.  of  losinff  it  by  a  subsequent  sale  had 

Hewett,  11  Smedes  &  M.  164;  Eiceman  during  the  life  of  the  lien:  Scribner  on 

r.  Finch,  79  Ind.  61 1 ;  Qould  v.  Luckett,  Dower,  673. 
47  Miss.  96.  ^  Freeman  on  Executions,  sec  185; 

«Pifero.  Ward,  8  Blackf.  252;  Gould  Ligon  v.  Spencer,  58  Miss.  37;  Pen- 

•L   Luckett,   47   Miss.   116;    Gove  v,  nington  v.  Yell,  11  Ark.  212;  52  Am. 

Gather,  23  Til  634;  76  Am.  Dec.  711;  Dec  262. 
Shaeffer  v.  Weed,  3  Gilm.  511.    If  the 
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signed  to  her,  it  doubtless  becomes  subject  to  execution  to 
the  same  extent  as  any  other  life  estate;  and  '4n  equity, 
if  a  widow  is  in  possession,  or  is  entitled  to  an  assignment 
of  dower  immediately,  the  waut  of  a  mere  formal  assign- 
ment of  dower  is  not  considered  material.  She  has  no 
right  in  conscience  or  in  equity  to  deprive  her  creditors 
of  the  benefit  of  her  right  of  dower,  for  the  satisfaction  of 
their  debts,  by  continuing  in  possession  with  the  heirs 
and  neglecting  to  ask  for  a  formal  assignment/'  ^ 


§  362.  Every  Equitable  Lien,  to  entitle  it  to  prece- 
dence over  a  judgment  lien,  ought  to  be  founded  on  some 
new  consideration;  for  if  the  equities  are  equal,  the  holder 
of  a  judgment  lien  will  be  allowed  his  legal  rights.  Thus 
an  agreement  to  make  a  mortgage  to  secure  a  pre-existing 
debt  will  not  be  enforced  as  an  equitable  lien  against  the 
lien  of  a  judgment  rendered  subsequently  to  the  agree- 
ment and  prior  to  the  execution  of  the  mortgage.' 

§  363.  Liens  against  Vendors  and  Vendees  before  Con- 
veyance Made. — We  have  already  shown  that  the  lien  of 
a  judgment  attaches  to  the  real  as  contradistinguished 
from  the  apparent  interest  of  the  judgment  debtor.  It 
follows  from  this  rule  that  upon  the  recovery  and  dock- 
eting of  a  judgment  against  a  vendor  or  a  vendee,  the  in- 
terest which  may  pass  by  any  sale  made  to  render  such 
lien  available  will  be  governed,  if  the  lien  is  against  the 
vendee,  by  the  proportion  of  the  purchase-money  paid  by 
him;  and  if  it  is  against  a  vendor  who  retains  the  legal 
title,  by  the  portion  of  purchase-money  remaining  un- 
paid.* In  other  words,  the  purchaser  under  a  lien 
against  a  vendee  will  be  entitled  to  a  conveyance  from 
the  vendor  upon  precisely  the  same  terms  which  would 
have  been  open  to  the  vendee  under  his  contract;  and  a 

'Tompkiiu  v.  Fonda*  4  Paige,  449.  Neb.  311;  Coolbaugh  o.  Roemer,  30 

'  Dwight  V.  Kewell,  3  N.  T.  185.  Minn.  424;  Bell  v.  McDuffie,  71  Ga. 

*  Minneapolis  etc.  R'y  Co.  v,  Wil-  264;  Kinports  v,  Boynton,  120  Pa.  St. 

Km,  25  Minn.  3S2;  Young  v.  Devriea,  306;  6  Am.  St.  Rep.  706;  Brown  v. 

31  Gratt.  304;  Courtnay  v.  Parker,  16  Hardee,  75  Ga.  457. 
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purchaser  under  a  lien  against  a  vendor  will  be  compelled 
to  make  a  conveyance  to  the  vendee  upon  precisely  the 
same  terms  upon  which  the  vendor  could  have  been  com- 
pelled to  convey.  In  all  cases  a  purchaser  at  a  sale  under 
a  judgment  "  succeeds  to  the  rights  and  responsibilities  of 
the  judgment  debtor,  and  to  no  other."  ^  If  the  entire 
sum  due  from  the  vendee  is  paid,  a  lien  against  the  ven- 
dor can  attach  to  nothing  but  the  mere  legal  title,  and 
can  transfer  to  a  purchaser  with  notice  of  the  payment 
made  nothing  but  the  right  to  hold  such  title  until  the 
vendee  asks  for  it,  and  the  obligation  to  transfer  it  to  the 
vendee  when  demanded.*  If  a  valid  contract  of  sale  has 
been  made,  but  no  part  of  the  purchase-money  is  yet 
paid,  the  purchaser  has  such  an  equitable  interest  as 
courts  of  equity  will  protect  against  the  lien  of  any  judg- 
ment docketed  subsequently  to  the  making  of  the  con- 
tract.* The  holder  of  a  judgment  lien  against  a  vendor 
is  entitled  to  the  whole  interest  of  the  vendor  when  the 
lien  attaches.  Hence  the  vendor  cannot  subsequently 
alter  the  contract  of  sale  to  the  prejudice  of  his  judgment 
creditor/  Neither  is  the  vendor  entitled  to  complete  con- 
tracts of  sale  which,  from  being  in  parol  or  for  some  other 
cause,  were  not  enforceable  against  him.*  Whether  the 
interest  of  a  vendee  is  subject  to  judgment  liens  will  de- 
pend on  whether,  under  the  statutes  of  the  state,  equitable 
estates  are  subject  to  liens  of  this  class.  If  such  estates  are 
not  subject  to  execution,  then  a  purchaser,  until  the  legal 
title  vests  in  him,  has  no  estate  subject  to  a  judgment 
lien;*  but  on  his  acquiring  the  legal  title,  the  lien  of  pre- 

^  Catlin  «.  Robinaon,  2  Wfttte,  373;  Serg.  k  R.  18;  16  Am.  Deo.  543;  M&dIj 

Aawerter  v.  Mathoit,  9  Serg.  ft  R.  v.  Hunt,  1  Ohio,  257;  Snyder  «.  Mar- 

402;  McMallen  9.  Wenner,  16  Serg.  k  tin,  17  W.  Va.  276;  41  Am.  Rep.  670; 

R.  20;  16  Am.  Deo.  543;  Parviance  v.  Pack  «.  Hanubarffer,  17  W.  Va.  3ia 
V.  Lemmon,  16  Serg.  ft  R.  294;  Stannis        '  Lane   «.   Lndlow,   2   Paine,    591 : 

•.  NicholBon,  2  Or.  332;  Cromwell  «.  Hampsoa  v.  Edelen,  2  Har.  ft  J.  64; 

Craft,  47  Miss.  44;  Stewart  o.  Coder,  3  Am.  Dea  530;  Keiisted  «i  Ayery,  4 

11  Pa.  St  94;  Garrftrd  v.  Lantz,  12  Pa.  Paige,  9. 

8t  193;  Mellon's  Appeal,  32  Pa.  St.        *  Coolbangh  «i  Roemer,  80  Minn. 

128;  Railroad  Co.  v.Wfl8on,  7  Rep.  243.  424. 

s  Lonnsbary  v.  Pordy,  11  Barb.  490;       *  NQea  «.  DaTia,  60  Miss.  750. 
Thomas  V.  Kennedy,  24  Iowa,  397;  95        *  Gentry  v,  Allison,  20   Ind.  481; 

Am.  Deo.  740;  McMallen  v.  Wenner,  16  Roddy  «.  Elam,  12  Rich.  Eq.  343. 
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existing  judgments  attaches  immediately.^  On  the  other 
band,  where  jadgments  are  liens  on  equitahle  estates, 
they  are  liens  on  the  interests  of  all  vendees  holding  en- 
forceable contracts  of  purchase.'  If,  after  lands  are  held 
under  an  agreement  to  sell,  a  judgment  is  docketed  against 
the  vendee,  and  the  vendor  conveys  to  the  vendee,  reserv- 
ing a  lien  for  purchase-money  still  unpaid,  the  lien  of  the 
judgment  is  thereby  enlarged  so  as  to  embrace  the  whole 
estate,  subject,  however,  to  the  veridor^d  lien} 


§  364.  Liens  Accruing  against  Vendor  after  the  Sale 
as  Notice  to  Vendee.  —  While  it  is  everywhere  conceded 
that  a  judgment  lien  accruing  against  a  vendor  after  the 
making  of  the  contract  of  sale  extends  to  all  his  interest 
remaining  in  the  land,  and  entitles  the  purchaser  at  the 
sale  to  all  sums  still  to  be  paid  by  the  vendee,  yet  it  is 
well  settled  that  the  latter,  if  in  possession  of  the  lands  sold, 
is  not  bound  to  ascertain,  before  making  each  payment, 
that  no  judgment  has  been  obtained  against  his  vendor. 
Whoever  takes  and  keeps  possession  of  land,  by  these  acts 
of  ownership  gives  such  notice  of  bis  rights  to  the  whole 
world  that  no  one  can  safely  assume  to  act  in  ignorance 
of  them.  He  is  so  far  exempted  from  the  operation  of 
the  registry  acts  that  a  deed  made  by  his  grantor  can  in 
no  event  prejudice  his  interests;  and  so  far  exempted 
from  the  operation  of  the  law  charging  all  persons  with 
notice  of  the  lien  arising  from  the  docketing  of  a  judg- 
ment that  such  docketing,  while  he  is  in  possession  of  the 

^Waten's  Appeal,  36  Pa.  St.  623;  after  his  death,  constitute  a  lien  oa 

78  Am.  Deo.  3m.  the  land  nor  on  the  notes,  but  the 

*  Adams  v,  Harris,  47  Miss.   144;  notes  when  collected  will  be  assets  in 

Pngh  V.  Good,  3  Watts  ft  S.  66;  37  the  hands  of  his  executors  for  the  pav- 

Am.  Deo.  634;  Rand  «.  Gamer,  76  roent  of  debts:  Moore  v,  Byers,  65 

Iowa,  311;  Stevens  v.  Sellers,  59  Ga.  N.  G.  240;  and  the  recent  decisions 

540;    Holmes's  Appeal,    108   Pa.  St.  in  Iowa,  though  somewhat  obscure, 

23.  tend  in  the  same  direction:  Woodward 

'  Episcopal   Academy  v.   Frieze,   2  v.  Dean,  46  Iowa,  499.     If  a  judgment 

Watts,  16,    In  North  Oarolisa  it  has  is  entered  against  a  vendee,  its  lien  is 

recently  been  held  that  if  a  vendor  of  not  displaced  by  a  decree,  in  favor  of 

land  takes  notes  for  the  part  of  the  the  vendor,  setting  aside  the  sale,  un- 

purehase-money  remaining  unpaid,  re«  less  the  judgment  creditor  was  a  party 

taininff  the  title  to  secure  the  payment  to  such  decree:  Stevens  su  Sellers,  69 

of  sa<m  notes,  a  judgment  wiU  not,  Ga.  540. 
Judo.  II.— 42 
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landf  is  not  notice  to  him  of  the  charge  thereby  created 
on  the  purchase-money  remaining  unpaid.  He  majt 
therefore,  from  time  to  time,  pay  to  his  vendor  such 
sums  as  fall  due;  and  he  will  always  be  entitled  to  the 
benefit  of  such  payments,  unless  it  can  be  shown  that 
they  were  made  with  actual  humledge  of  a  lien  on  the 
vendor's  interest  in  the  land.  This  construction  of  the 
law  seems  to  have  been  dictated  by  a  consideration  of 
the  hardship  to  be  inflicted  on  the  vendee  in  possession 
by  establishing  a  different  rule.  *^'It  may  be  said  a  party 
holding  a  contract  upon  which  payments  remain  to  be 
made  may,  before  making  such  payments,  examine  for 
judgments  against  the  vendor;  but  it  would  be  an  intol- 
erable  inconvenience  to  require  this,  where  the  paymentSt 
as  is  usually  the  case,  are  to  be  made  annually  or  oftener; 
and  should  such  examination  ever  be  strict,  the  vendee 
would  have  to  run  the  risk  of  an  encumbrance  intervene 
ing  while  he  was  going  from  the  office  where  the  search 
was  made  to  the  residence  of  the  vendor  to  make  the 
payment."^  In  delivering  the  opinion  of  the  then  high- 
est court  of  the  state  of  New  York,  granting  vendees  in 
possession  a  like  exemption  from  the  operation  of  the 
doctrine  of  lis  pendens^  Senator  Seward  said:  "  Was  not 
their  possession  notorious?  and  is  it  not  a  well-settled 
principle  of  law  that  possession  of  land  is  notice  to  all 
the  world,  requiring  those  who  would  concern  themselves 
in  it,  or  litigate  for  it,  to  take  notice,  not  only  of  the  pos- 
session itself,  but  of  the  right,  title,  and  interest,  whatever 
it  may  be,  of  the  possessor  ?  Is  it  not  far  more  equitable 
and  just  to  require  the  complainant  thus  to  take  notice  of 
s^h  an  obvious,  notorious  interest,  than  to  hold  the 
humble  tenant,  located  in  the  woods  in  the  extreme  west- 
ern part  of  the  state,  to  search  the  office  of  the  register  or 
assistant  register  at  Albany  or  New  York,  every  time  an 

>  Moyer  «i  Hinman,  13  N.  Y.  180,  137;  HampMii  f^  Edelen,  2  Har.  & 
MTersing  the  jadgment  of  the  sopreme  J.  64;  3  Am.  Dec.  630;  Filley  «.  IHin- 
eourt  in  same  case  reported  in  17  JBarb.    can,  1  Neb.  134;  93  Am.  Dec  337. 
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installment  becomes  dae  on  his  contracti  to  see  if  perad- 
venture  a  bill  may  not  have  been  filed  by  some  creditor, 
heir,  or  devisee  which  may  possibly  involve  the  vendor's 
title?  »« 

In  Ohio  a  judgment  becomes  a  lien  as  of  the  first  day 
of  the  term.    A  party  had,  in  that  state,  made  a  parol 
contract  for  the  purchase  of  lands  and  had  paid  a  small 
part  of  the  purchase-money.    He  knew  that  an  action 
was  pending  against  his  vendor  which  might  result  in  a 
jadgment.    Notwithstanding  this  knowledge,  he  paid  the 
vendor  the  balance  of  the  purchase-money  and  received 
a  conveyance  of  the  premises.    A  judgment  Was  subse- 
quently rendered  against  the  vendor,  and  if  allowed  to 
take  efiect  as  of  the  first  day  of  the  term,  had  precedence 
over  the  conveyance.    The  vendor  sought  to  have  this 
lien  removed;  but  the  jadgment  creditor  insisted  that,  to 
the  extent  of  the  purchase-money  remaining  unpaid  on 
the  first  day  of  the  term,  the  judgment  was  a  valid  lien, 
which  ought  not  to  be  discharged  without  payment  of  the 
residue  of  the  purchase  price.    The  court  thought  this 
claim  of  the  judgment  creditor  rested  upon  sound  prin- 
ciples and  was  well  supported  by  authority.    *^  The  defend* 
ant  in  error,'^  said  the  court,  "  was  under  no  obligation  to 
pay  to  her  vendor  the  remainder  of  the  purchase-money 
daring  the  term  of  court  at  which  she  knew  judgment 
might  be  rendered  against  him.    She  might  have  re- 
quired indemnity  against  the  lien  of  such  judgment,  or 
retained  the  unpaid  purchase-money  for  its  extinguish- 
ment.   Its  voluntary  payment  during  the  term  gave  her, 
as  we  think,  no  equity  against  the  judgment  creditor." ' 

§  865.  Lien  of  Judgment  for  Purchase-money.  —  To 
the  general  rule  that  a  sale  under  a  judgment  against  a 
vendee  afifects  nothing  but  his  interest  in  the  land  must  be 
admitted  an  exception,  arising  in  all  cases  where  the  judg- 

>  Parka  v.  Jaokioii,  11  Wend.  442;       >  Le£fenon  «.  Dallas  20  Ohio  St 
25  Am.  Dec.  SSe.  68. 
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ment  is  recovered  for  the  balance  of  the  purchase-money. 
In  all  these  caseSi  the  judgment  creditor  must  be  consid- 
ered as  selling,  in  addition  to  the  vendee's  present  interesif 
all  the  interest  to  which  he  would  have  been  entitled 
upon  payment  of  the  money  sued  for.  The  purchaser 
therefore  succeeds  to  the  title  held  by  both  vendee  and 
vendor.'  *^  Nothing  is  better  settled  than  this,  that  if  the 
vendor;  at  the  time  of  parting  with  his  title,  takes  a  mort- 
gage or  judgment  as  a  part  of  the  transaction  to  secure 
his  purchase-money,  he  retains  a  lien  upon  the  estate 
conveyed,  not  to  be  displaced  by  any  other  encumbrance/' 
Hence  if  at  the  date  of  a  conveyance  a  mechanic's  lien 
existed  against  the  vendee  for  certain  buildings  on  the 
land,  such  lien  cannot  take  precedence  over  a  judgment 
entered  on  the  same  day  the  conveyance  was  made,  to 
secure  to  the  vendor  the  payment  of  the  residue  of  the 

purchase-money.' 

• 

§  366.  Of  the  Priority  of  Unrecorded  Instruments  over 
Judgment  Liens.  —  Wherever,  under  the  law,  a  deed '  or 
mortgage*  is  valid  without  being  recorded,  a  subsequently 
attaching  judgment  lien  against  the  grantor  or  mortgagor 
will  not  be  of  any  benefit  to  the  lien-holder  as  against  the 
deed  or  mortgage.  Under  the  principle  already  referred 
to,  that  the  lien  of  a  judgment  attaches  to  the  debtor's 
real  rather  than  to  his  apparent  interest,  such  lien  is  sub- 
ordinate to  any  unrecorded  conveyance  or  encumbrance 
executed  prior  to  the  rendition  of  the  judgment,  unless 

^  Vierheller*8  Appeal,  24  Pa.  St.  106;  son  vi  Miller,  49  Gal.  193;  Apperaon 

62  Am.  Deo.  365;  Ziegler*B  Appeal,  69  v.  Bnrgett,  33  Ark.  328;  Schroeder  «. 

Pa.  St  471.  Guemaey,  73  N.  Y.  430. 

*  Stoner  v.  Neff,  60  Pa.  St  260.    In        *  Cathrow  v.  Eade,  1  Smale  ft  G. 

Georgia,  a  judgment  against  a  vendee  423;  Seevera  v.  Delashmutt,  11  Iowa» 

in  favor  of  a  vendor,  though  he  has  174;  77  Am.  Dea  139;  Larimer's  Ap- 

parted  with  the  legal  title,  seems  to  peal,  22  Pa.  St  41 ;  Hampton  v.  Levy, 

retain  the  benefit  of  the  vendor's  lien  1  McOord  Eq.  107.    A  judgment  crea- 

for  purchase-money,  and  therefore  to  itor  is  not  a  purchaser  for  value,  and 

have  precedence  over  any  other  judg-  therefore  his   lien  is  subordinate  to 


ment  against  the  vendee,  though^of    pre-existing  rights:  Beayan^v.  Oxford, 

V 

j;   P 

Bell  V.  Evans,  10  Iowa,  353;  Wilcox-    533. 


prior  date:  MoAlpin  v.  Bailey,  76  Ga.     6  De  Gex,  M.  ft  G.  507;  Goodwin  v. 
687;  Allen  e.  Sharp,  62  Ga.  183.  WUliams,  5  Grant  (U.  C.)  539;  Gilles 

*  Norton  v.  Williams,  9  Iowa,  628;    pie  v.  Van  Egmondt,  6  Grant  (U.  C.) 
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the  statutes  of  the  state  give  to  judgment  creditors  the 
same  protection  against  unrecorded  instruments  which 
they  give  to  bona  fide  purchasers  without  notice.     In 
other  words,  a  judgment  creditor  is  not,  prior  to  the  sale 
of  property  under  execution  issued  upon  his  judgment, 
entitled  to  protection  as  a  purchaser.    But  a  purehaaer  at 
a  sale  under  a  judgment  is,  to  the  same  extent  as  if  he 
were  purchaser  at  a  private  or  voluntary  sale,  protected 
from  claims  previously  acquired  by  third  persons  from 
the  judgment  debtor  of  which  he  had  no  actual  nor  con- 
structive notice.^    But  if,  at  the  tiToe  of  the  «afe,  the  pur- 
chaser has  actual  notice  of  any  legal  or  equitable  right 
in  a  third  person,  or  if,  in  the  absence  of  such  notice,  the 
instrument  evidencing  such  right  is  properly  of  record, 
or  if  possession  is  held  under  it,  then  the  title  acquired 
by  the  purchaser  cannot  prejudice  the  interests  of  such 
third  person.'    In  many  of  the  United  States,  however, 
the  registry  laws  so  modify  the  effect  of  conveyances  and 
other  instruments  concerning  real  estate  as  to  give  a 
judgment  lien  precedence  over  any  unrecorded  instru- 
ment of  which  the  judgment  creditor  had  no  knowledge 
at  tfhe  date  of  the  aUaehing  of  the  lien  of  his  jvdgment;* 

'  Paiiie  V.  Moonland,  16  Ohio^  435;  v.  Templemaii,  61  Tex.  206;  Firebangh 

45  Am.  Dec  585;  Cooper  v.  Blakey,  v.  Ward,  51  Tex.  409;  Eidson  v.  Huff, 

10  Qa.  263;  Ehle  v.  Brown,  31  Wu.  29  Gratt.  338;  Anderson  v.  Nagle,  12 

414;  Jackaan  v.  Chamberlain,  8  Wend.  W.  Va.  98;  Andrews  v.  Mathews,  59 

625;  Den  v.  Richman,  13  K.  J.  Ea.  43;  €kk  466;  Wood  o.  Lake,  9  Rep.  342; 

Ayres  v.  Dnprey,  27  Tex.  605;  Mor-  Yonog  v.  Demea,  31  Gratt,  304;  Doyle 

riaon  v.  Fnnk,  23  Pa.  St  421,  v.  Wade,  23  Fla.  90;  11  Am.  St  Rep. 

*  DaTiB  V.  Ownsby,  14  Mo.  170;  65  334;  WUcox  v.  Leominster  Bank,  43 

Am.  Deo.  105;  Hoy  v.  Allen,  27  Iowa»  Minn.    541;    19  Am.   St    Rep.   259; 

206;    Valentine  9,  Havener,  20  Mo.  Reed  v,  Austin,  9  Mo.  722;  45  Am. 

138;  Chapman  v,  Coata,  26  Iow%  288;  Dec  336;  Colnmboa  &  Co.  v.  Grarea, 

Byers  v.  Angles,  16  Ark.  543.  108  Dl.  459;  Dntton  v.  McRevnolds, 

'  Gnitean  v.  Wisely,  47  HL  433;  31  Minn.  66;  Herrman  e.  Streoklin,  60 
McFadden  v.  Worthington,  45  IlL  862.  Miss.  234;  Blohme  v.  Lynch,  26  S.  G. 
The  tendency  of  the  recent  statutes  300;  Metropolitan  Bank's  Appeal,  100 
and  the  decisiona  inter][ireting  them  is  Pa.  St.  418;  Clark  v.  Duke,  59  Miss, 
to  give  a  judgment  lien  precedence  575;  Morris  «.  White,  30  N.  J.  £q. 
over  a  prior  unregistered  conveyance  324;  Manufacturers'  ft  M.  Bank  v. 
or  encumbrance,  especially  if  the  plain-  Baidc  of  Pa.,  7  Watta  k  S.  835;  42 
tiff  had  no  notice  of  it  when  his  judg-  Am.  Dec.  240;  Hawkins  v.  Files,  51 
ment  was  docketed  or  registered  or  Ark.  417;  Mississippi  V.  Co.  v.  Chi- 
the  levy  of  his  writ  made:  Grace  v.  cago  etc.  R.  R  Co.,  58  Miss.  846;  El- 
Wade,  45  Tex.  523;  Cavanaugh  v.  dridge  v.  Post,  20  Fla.  579. 
Peterson,   47  Tex.    198;  Mainwaring 
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and  the  holder  of  the  lien  takes  all  the  title  the  rec- 
ords show  to  be  in  the  judgment  debtor.^  In  Alabama, 
by  statute,  when  a  conveyance  of  real  estate  is  made, 
it  must  be  recorded  within  sixty  days,  or  it  will  be  void 
against  creditors  or  subsequent  purchasers  without  no- 
tice. Under  this  statute  it  has  been  held  that  if  a  judg- 
ment creditor  is  not  affected  with  notice  of  an  unrecorded 
deed,  he  acquires  a  lien  not  limited  nor  avoided  by  the 
deed,  and  under  which  a  perfect  title  may  be  acquired  by 
a  purchaser  having  full  notice  of  the  former  deed;^  and  in 
general,  under  this  or  similar  statutes,  if  the  lien  once  at- 
taches so  as  to  take  precedence  over  prior  deeds  in  favor 
of  a  judgment  creditor,  it  is  not  liable  to  be  defeated  by 
the  subsequent  recording  before  the  sale  of  a  previously 
executed  instrument,  nor  by  giving  actual  notice  of  the 
existence  of  such  instrument.' 

§  366  a.  Purchase  by  Judgment  Creditor. — We  have 
seen  that  the  lien  pf  a  judgment  is  subordinate  to  all 
rights,  whether  legal  or  equitable,  capable  of  enforcement 
against  the  judgment  debtor  when  the  lien  attached;  but 
that  strangers  purchasing  at  an  execution  sale  become 
thereby  purchasers  within  the  meaning  of  the  registry 
laws,  and,  as  such,  are  protected.  The  judgment  creditor 
may  also  become  a  purchaser  at  the  sale.  In  so  doing 
he  may  make  a  bid,  and  thereby  produce  a  complete  or 
partial  satisfaction  of  his  judgment.  The  question  then 
arises  whether  he  thereby  becomes  a  purchaser  for  value, 
and  whether,  as  such,  he  is  protected  by  the  registry  law 
from  infirmities  in  the  debtor's  title,  of  which,  when  pur- 
chasing, the  creditor  had  no  notice,  actual  or  constructive. 
In  Iowa,  a  judgment  debtor^  at  the  rendition  of  the  judg- 
ment, held  lands  under  an  implied  trust,  in  pursuance  of 
which,  subsequently  to  the  judgment,  he  made  a  convey- 
ance to  his  cestui  que  trust.    The  latter  failed  to  record  his 

^  Martin  v.  Dryden,   1  Oilm.  187;       '  Pollard   v,   Gooke,    19    Ala.   188; 
Maraey  o.  Westcott,  40  m.  160.  Faah  «.  Bayeues,  32  Ala.  451. 

s  De  Vendell  v.  HamUton,  27  Ala.  ISd. 
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deed,  and  the  lands  were  sold  to  the  creditor,  without  any 
notice  of  the  deed  or  of  the  facts  out  of  which  it  arose. 
The  supreme  court  thought  this  a  proper  case  in  which 
to  apply  the  ''wholesome  rule  of  equity  that  where  one  of 
two  innocent  persons  must  suffer,  the  loss  will  fall  upon 
that  party  who  has  been  guilty  of  the  first  negligence/' 
and  therefore  sustained  the  title  of  the  creditor  based  on 
the  purchase  under  his  own  judgment.^    This  case  was 
but  an  affirmance  of  a  prior  decision  in  the  same  state, 
declaring  that  ''when  a  creditor  merges  his  judgment 
into  a  title,  without  actual  or  constructive  notice  of  prior 
equities,  he  becomes  a  purchaser,  and  is  entitled  to  pro* 
tection,  in  the  absence  of  equitable  circumstances  with 
any  other  subsequent  bona  fide  purchaser/' '    But  probably 
the  current  of  authorities  dissents  from  the  conclusions 
reached  in  Iowa,  and  maintains  that  "  to  constitute  a  per* 
80Q  a  bona  fide  purchaser  within  the  meaning  of  the  stat- 
ute, he    must,  upon  the  faith   of  the  purchase  of  the 
property,  have  advanced  for  it  a  valuable  consideration"; 
and  that  "  if  he  was  a  creditor  antecedent  to  his  purchase, 
and  paid  for  the  purchase  by  a  credit  on  his  demand,  then, 
inasmuch  as  he  has  parted  with  no  consideration  on  the 
faith  of  the  purchase,  he  is  not  a  bona  fide  purchaser 
within  the  meaning  of  the  statute.''* 

§  367.  After-acquired  Title.  —  As  long  ago  as  the  year 
1813,  in  the  case  of  Calhoun  v.  Snyder,  the  judges  in  Penn- 
sylvania, in  deference  to  a  long  course  of  decisions  in  that 
state,  were  constrained  to  decide  that  no  judgment  could 
ever  attach  as  a  lien  upon  lands  in  which  the  judgment 
debtor  had  no  interest  at  the  date  of  its  rendition.  The 
judge  delivering  this  opinion  at  the  same  time  said:  '^I 

'  Gower  «.  Doheney,  33  Iowa,  36.  Barb.  97;  Bickenon  v.  Tillinghast,  4 

'HaUowayv.  Plainer,  20  Iowa,  121;  Paige,  215;  25   Am.  Deo.  5SS;  Wil- 

99  Am.  Dec.  617;  Wood  «.  Chapin,  13  liama  v.  UoUinffsworth,  1  Strob.  Eq. 

N.  7.  600;  67  Am.  Dec.  62.  103;   47    Am.  Deo.  627;   Bannisff   v. 

*  Ayres  v.  Dnprey,  27  Tex.  693;  86  Edes,  6  Minn.  402;  Caraahanvi  Yakee, 

Am.  Dec.  667;  Orme  v.  Roberts,  33  87  Ind.  62. 

Tex.  768;    Wright   «.    Dooglase,    10 
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am  well  satisfied  that  by  the  English  common  law  lands 
purchased  by  the  defendant  after  judgmenti  but  aliened 
before  ezecutioui  were  bound  by  the  lien,"  ■  Forty-seven 
years  later,  it  was  said,  in  the  same  state,  that  '^  whatever 
may  be  thought  of  the  doctrine  of  CalJumn  v.  Snyder^  that 
a  judgment  lien  does  not  bind  subsequent  acquired  real 
estate,  it  is  too  firmly  established  in  the  jurisprudence  of 
tills  state  to  be  shaken  at  this  day."'  The  rule  thus  estab- 
lished in  Pennsylvania,  and  confessedly  repugnant  to  the 
common  law,  was  adopted  in  a  few  other  American  cases. 
It  is,  nevertheless,  clearly  repudiated,  in  favor  of  the  com- 
mon-law rule,  by  the  vast  majority  of  tiie  American  decis- 
ions *  declaring  judgments  to  be  liens  upon  real  property 
acquired  by  the  defendant  after  their  rendition.'  The 
rule  of  CalJhOun  v.  Snyder  is,  in  Pennsylvania,  restricted 
to  real  estate  in  which  the  judgment  debtor  had  no  inters 
ut.  If  at  the  rendition  of  a  judgment  the  debtor  had 
entered  into  a  binding  contract  for  the  purchase  of  lands, 
the  lien  bound  not  only  his  present  interest  under  the 
contract,  but  all  the  interests  which  he  might  iubsequenHy 
acquire  thereby^  and  took  precedence  over  a  judgment  en- 
tered against  tlie  defendant  immediately  after  his  acqui- 
sition of  the  title  by  a  conveyance  from  his  vendor.* 

§  368.  Precedence  of  Judgment  Liens  on  After-aoquired 
Lands.  —  A  statute  of  the  state  of  Mississippi  provided 
*'  that  in  all  cases  the  property  of  the  defendants  shall  be 

*  Calhoun  v.  Snyder,  6  Binn.  185.        Steele  m  Taylor,  1  Minn.  874;  Davii 
s  Waters's  Appeal,  36  Pa.  St  623;    v,  Benton,  2  Sneed,  666;  Colt  «.  Dn- 

78  Am.  Deo.  354.  boia,  5  Ren.  650;  Barron  «.  Thompson, 

*  Roads  V.  Symmes,  1  Ohio,  281;  13    9  Rep.  766. 

Am.  Deo.  621;  Harrington  v.  Sharp,  *  Harrison  9.  Roberts,  6  Fla.  711; 

1  O.  Greene,  131;  48  Am.  Dec.  365;  McClang   «.   Beime,   10  Leigh,   394; 

StiTes  V.  Murphr,  4  Ohio^  92;  Filley  84  Am.  I)eo.  739;  Oreenway  a  Can- 

V,  Dancan,  1  Mek  134;  93  Am.  Dea  non,  3  Humph.  177;  39  Am.  Dee.  161 ; 

837,  since  o?ermled;  McCormack  v.  Wales  «.  Boffne,  31  HL  464;  Colt  v. 

Alexander,  2  Ohio^  65;  Ross's  Appeal,  Dubois,    7    Meb.    391;    Leonard   «. 

106  Pa.  St.  82.  White  Cloud  F.  Co.,   11  Neb.  340; 

*  Ridge  V.  Prather,  1  Blackf.  401;  Relfe  m  McComb,  2  Head,  558;  78 
Ralston  v.  Field,  32  Ga.  453;  Handly  Am.  Deo.  748;  Lisle  «.  Cheney,  36 
9,  Sydenstrioker,  4  W.  Va.  605;  Tms«  Kan.  578. 

tees  fL  Watson,  13  Ark.  74;  Ridgely's       *  Stephen's  Appeal,  8  Watts  ft  8. 
Bz'rs  9.  Oartrell,  8  Har.  ft  MoH.  449;    186. 


665  OF  THB  JUDGMENT  LIEK.  §  369 

bound  and  liable  to  any  judgment  that  may  be  entered 
up  from  the  time  of  entering  such  judgment.''    In  con- 
sidering the  effect  of  the  provision  just  quoted,  it  was  held 
that  a8  the  lien  could  not  attach  to  property  owned  by 
another,  it  could  not  take  effect  upon  after-acquired  real 
estate  until  the  moment  of  its  acquisition/  and  that  upon 
taking  effect  it  did  not  relate  back  to  the  rendition  of  the 
judgment.     From  this  view  it  follows  that  if  two  judg- 
ment liens  have  been  docketed  against  a  defendant,  they 
will  both  attach  to  subsequently  acquired  property  at  the 
same  moment,  and  neither  will  have  any  priority  over  the 
other  on  account  of  its  prior  docketing  or  rendition.'    This 
construction  seems  to  be  of  undisputed  correctness,  and  to 
be  adopted  wherever  the  question  has  arisen,'  except  in 
Oregon,  in  which  state  judgments,  even  as  against  subse- 
quently acquired  realty,  are,  as  liens,  given  precedence  in 
the  order  of  their  docketing.*    Except  in  that  state,  judg- 
ment liens,  as  against  property  acquired  after  their  dock* 
eting,  being  equal,  the  holders  thereof  are  permitted  to 
acquire  priority  in  accordance  with  principles  to  be  stated 
in  a  subsequent  section  of  this  chapter. 

Past  m.— OF  THB  PRIORITY  OF  JUDGMENT  UENS. 

S  369.  Judgments  of  Same  Term.  —  At  common  law,  all 
judgments  were,  by  legal  fiction,  supposed  to  be  entered 
on  the  first  day  of  the  term  at  which  they  were  recovered. 
But  it  was  a  maxim  of  the  same  law  that  "  a  legal  fiction 
is  always  consistent  with  equity.^'  Therefore,  whenever 
the  purposes  of  justice  required  it,  the  true  time  of  enter- 
ing judgment  might  be  averred  and  proved.*  While 
neither  the  existence  of  the  maxim  nor  its  applicability 
to  cases  requiring  a  determination  of  the  rights  and 
equities  of  lien-holders  seem  ever  to  have  been  drawn  in 

'  Cayee   v.   Stcrall,   60  Miss.   396;  Oreenway  v.  Cannon,  3  Humph.  177; 

Barth  v.  Makeever,  4  Biss.  206.  39  Am.  Deo.  161.     See  see.  355,  as  to 

'  Moody  V,  Harper,  25  Miss.  484.  homesteads  abandoned. 

*  Michaels  v.  Boyd,  1  Ind.  259;  Davis  *  Creighton  v.  Leeds,  9  Or.  215. 

V.  Benton,  2  Sneeo,  665;  Relfe  v.  Mc-  ^  Broom's  Le^ral  Maxims,  122;  Mor- 

Comb^  2  Head,  558;  75  Am.  Dec.  748;  gan  v.  Nance,  26  G«.  283. 
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question,  undoubtedly  a  very  decided  contrariety  of  opin- 
ion was  expressed  by  the  judges  in  deciding  parallel  cases 
in  which  the  precedence  of  judgment  liens  was  considered. 
As  between  different  creditors,  there  would  rarely  be  any 
violation  of  the  principles  of  equity  occasioned  by  placing 
on  an  equality  judgments  in  fact  entered  on  different  days 
of  the  same  term.  Hence  we  find  it  declared  that  such 
judgments  are  equal  as  liens,  and  entitled  to  be  paid  pro 
Tola  out  of  the  debtor's  real  estate.'  And  the  rule  treating 
judgments  entered  at  the  same  term  as  entered  at  the  same 
time,  and  therefore  neither  judgment  as  having  precedence 
over  any  of  the  others,  still  prevails  in  some  parts  of  the 
United  States;'  and  in  those  states  where  judgments  are 
deemed  to  be  entered  on  the  last  day  of  the  term,  they 
cannot  become  liens  until  such  day.'  In  Maryland,  judg* 
ments  rendered  on  different  days  of  the  same  term  were 
never  treated  as  relating  to  the  first  day  of  the  term,  but 
were  given  effect  as  liens  according  to  the  priority  of  their 
entry.*  In  Pennsylvania,  for  more  than  a  century  pre- 
ceding the  year  1806,  by  an  uninterrupted  practice,  the 
legal  fiction  was  disregarded,  and  judgments  took  prece- 
dence over  one  another  according  to  the  date  of  their 
rendition.  **As  between  conflicting  judgment  creditors, 
the  well-known  rule  applied  to  the  truth  of  the  fact  as  to 
the  entry  of  judgments.  Qui  prioT  est  tempore^  potior  est 
jure** '  A  similar  rule  was  laid  down  at  an  early  date  by 
the  supreme  court  of  the  United  States.' 

However  the  fiction  of  law  by  which  judgments  are 
considered  as  being  rendered  on  the  first  day  of  the  term 
may  affect  one  judgment  lien  in  a  contest  with  other  liens 
of  the  same  nature,  it  seems  to  be  generally  conceded  that 

^  Porter  fk  Earthman,  4  Yerg.  30S;       *  Bradiahv.  State,  36  Vt  452;  Ghaaa 

Johnaoii  9,  Mitehell,  17  Qa.  693.  m  Oilman,  16  Me.  64;  Qoodall «.  Har- 

>  KeUarman  «.  Anlteaaa,  30  Fad*  ria,  20  K,  H.  863;  Dyaon  «l  aimmwia, 

lUp.  888;  Farley  $.  Lea,  4  Der.  ft  B.  48  Md.  207;  Hanaoii  m  Barneib  3  Gill 

160;  82  Am.  Deo.  680;  Norwood  «  ft  J.  367;  22  Am.  Dee.  822. 
Thorp,  64  N.  C  682;  Skipwith  «.  Can.       <  Anderwm  m  Tnok,  83  Md.  226. 
ningham,  8  Leigh,  271;  31  Am.  Deo.        *  Welch  «.  Murray,  4  Yeatea,  107. 
642;  Coltv.  Dabois,  7  Neb.  291;  Jef-       •  Welch  «,  Mnrrayp  4 DaU.  820. 
fiey  fk  Monui»  101  U.  &  286. 
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it  cannot  prejudice  the  interests  of  bona  fide  purchasers. 
Whenever  a  purchaser,  before  the  signing  of  judgment, 
without  notice,  and  without  being  guilty  of  any  fraud,  ac- 
quires an  interest  in  real  estate,  that  interest  cannot  be 
charged  with  the  lien  of  any  judgment  subsequently  en- 
tered against  his  grantor,  though  such  judgment  mighty 
as  between  itself  and  other  judgments,  rank  as  though 
entered  at  the  beginning  of  the  term,  and  at  some  time 
prior  to  its  actual  rendition.^    In  Virginia,  the  rule  that 
judgments  relate  to  the  first  day  of  the  term  has  always 
prevailed,*  unless  the  court  in  fact  met  for  the  term  on  a 
day  subsequent  to  that  appointed  by  law  for  the  first  day 
of  the  term,  in  which  case  a  judgment  lien  was  decided 
not  to  overreach  a  conveyance  recorded  before  the  day  on 
which  the  court  met,  though  after  the  time  when  it  ought 
to  have  met'    In  order  to  rank  as  of  the  first  day  of  the 
term  at  which  it  was  rendered,  the  judgment  must  be  the 
final  determination  of  an  action  which  was   in  such  a 
condition  that  it  might  have  been  tried  and  disposed  of 
on  the  first  day  if  it  had  happened  to  have  the  first  place 
on  the  calendar.'    The  reason  why  judgments  rendered  at 
different  dates  were  ever  treated  as  of  equal  rank  was 
because  all  the  cases  ready  to  be  tried  at  the  opening  of  a 
given  term  were  equally  entitled  to  the  precedence  aris- 
ing from  being  first  decided;  and  in  order  to  avoid  giving 
any  suitor  an  advantage  due  entirely  to  the  fortuitous  cir- 
cumstance that  his  cause  was  first  called  for  trial,  it  was 
thought  proper,  by  aid  of  a  legal  fiction,  to  assign  his 
judgment  a  place  in  no  wise  superior  to  that  assigned  to 
others  equally  entitled  to  precedence. 

^  Pope  V,  Brm&doD,  2  Stew.  401;  20  Brookenbrongh  n,  Brookenbroogh,  31 

Am.  Deo.  49;  Bx  parte  Stags,  1  Kott  Gratt  530. 

ft  MeC.  406;  Ryhiner  v.  Kank,  105  •  Skipwith'f  Ez'r  «,  Oanningbam,  8 

HL  326;  Morgan  «l  Simt,  28  Qa.  283.  Leigh,  272;  31  Am.  Deo.   642.    The 

A  judgment  entered  againet  a  defend*  case  of  Honley  «.  Qartb,  2  Gratt  471, 

ant  who  haa  diediinoe  the  first  day  of  44  Am.  Deo.  393»  does  not,  so  far  at 

the  term  is  raUd,  beoanse  it  has  rela-  we  can  jndge,  oTemle  or  limit  the 

tionasof  the  first  day  of  the  term;  bnt  ease  last  cited, 

saeh  a  judgment  is  not  a  lien:  Nichols  *  Withers  v.  Carter,  4  Gratt.  407; 

«.  Chspman,  9  Wend.  462;  Stymets  «.  60  Am.  Dea  78;  Yates  «.  Robertson, 

Brooks,  10  Wend.  207.  80  Va.  475. 

■  Contts  V.  Walker,  2  Leigh,  292; 
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In  some  portions  of  the  United  StateSy  judgments 
not  liens  from  the  date  of  their  rendition,  nor  from  either 
the  beginning  or  the  end  of  the  term  of  court  at  whicli 
they  are  rendered,   but   from  the  date  of  their   being; 
docketed  in  the  mode  prescribed  by  statute,  or  from  tlie 
filing  of  an  abstract,  transcript,  or  copy  thereof  in  some 
public  office.    In  some  of  the  states,  there  are  special  pro- 
visions of  statute  giving  judgments  of  certain  classes  the 
effect  of  liens  from  some  date  earlier  than  that  either  of 
their  rendition  or  of  the  commencement  of  the  term  of 
court.    Thus  judgments  for  taxes  are  usually  treated  as 
liens  operating  from  the  date  of  the  levy  of  the  taxes,  and 
therefore  as  passing  title  to  the  property  from  the  date  of 
such  levy,  though  it  may  have  been  conveyed  thereafter, 
and  before  the  commencement  of  the  action,  to  one  who 
is  not  a  party  thereto.^    In  Indiana,  a  judgment  against 
an  administrator  and  the  sureties  on  his  official  bond  is  a 
lien  on  their  real  estate  from  the  beginning  of  the  action;' 
and  in  West  Virginia  a  judgment  against  a  sheriff  is  a 
like  lien  on  his  realty  from  the  time  of  the  service  of 
process  upon  him.* 

§  370.  Fractions  of  a  Day. — The  common-law  fiction 
assigning  the  same  period  of  time  to  the  entry  of  all 
judgments  of  a  single  term  is  very  generally  abolished  in 
the  United  States,  either  by  statutory  enactments,  or  by 
a  long  course  of  practice  grown  up  in  defiance  of  the 
common  law  of  England.  Therefore  it  is  now,  in  this 
country,  more  important  to  determine  whether  the  lien 
of  a  judgment  extends  over  the  whole  of  the  day  on  which 
it  attaches,  than  it  is  to  understand  whether,  under  the 
common-law  practice,  it  extends  over  a  whole  term.  The 
decisions  upon  the  question  whether  fractions  of  a  day 
should  be  regarded  in  determining  the  effect  properly  to 
be  accorded  to  a  judgment  lien  have  extended  over  three 
classes  of  cases.    The  first  class  includes  cases  involving 

'  Jenkins  v.  Newman,  122  Ind.  99.  *  Hoge  «.   Brookorer,   2S    W.  Va. 

s  Day  a  Worland,  92  Ind.  76.  304. 
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the  precedence  of  judgment  liens  between  one  another; 
the  second  class  includes  cases  involving  the  relative 
priority  of  judgment  and  other  liens;  and  the  third  class 
includes  cases  determining  the  rights  of  purchasers  in 
good  faith  from  judgment  debtors  prior  to  the  actual 
rendition  and  docketing  of  the  judgment.    It  seems  to  be 
well  settled,  in  relation  to  cases  of  the  first  class,  that  un- 
less the  law  provides  for  fractions  of  days,  aU  judgments 
entered  on  the  same  day  will  be  regarded  as  if  entered  at 
the  same  time,  and  as  creating  liens  equal  in  point  of 
priority,  and  entitled  to  be  paid  pro  rata  out  of  the  debt- 
or's real  estate.^    Still,  this  rule  does  not  prevail  univer- 
sally.    In  many  instances,  courts  have  inquired,  even  as 
between  different  judgments,  the  precise  time  when  they 
were  rendered  or  docketed,  and  decided  that  the  law  will 
take  notice  of  fractions  of  days  in  the  contests  between 
creditors  seeking  to  have  funds  realized  from  the  sale  of 
lands  applied  in  satisfaction  of  their  judgment  liens.' 

Upon  principle,  one  who  advances  money  and  takes  a 
mortgage  or  deed  of  trust  as  security  ought  to  be  pro- 
tected from  secret  liens  to  the  same  extent  as  if  he  were 
a  purchaser  of  the  property  taking  a  conveyance  of  the 
legal  title.  The  authorities,  however,  do  not  concur  in 
this  conclusion.  In  some  of  them,  mortgagees  are  treated 
.  with  the  same  indulgence  granted  to  purchasers;  and  if  a 
judgment  lien  attached  the  same  day  that  the  judgment 
debtor  gave  a  mortgage  upon  some  of  his  real  prop- 
erty, precedence  will  be  accorded  to  the  mortgage,  if  the 
evidence  satisfies  the  court  that  it  was  executed  prior  to 
the  attaching  of  the  judgment  lien.  In  Pennsylvania, 
between  mortgages  and  judgments,  no  fractions  of  days 
will  be  considered.    A  mortgage  and  a  judgment  entered 

>  Boekhm  V,  HannA,  4  McLean,  566;  Pat.  ft  H.  II;  Cook  v.  Dillon,  9  Iowa, 

Bruce  9.  Vcml,  38  Mo.  100;  Mechan-  407;  74  Am.  Dec  364. 

ioa' Bank  v.aorman,  8  Watte  &S.  304;  *  Batee  v.  Hindale,   66  N.  0.  423; 

Barney  v.  "Bcyettf  1  How.  (Mies.)  39;  Lemon  v.  Staats,  1  Cow.  692;  Biggam 

MetzLer  v.  Kilgore,  3  Penr.  &  W.  245;  v.  Merritt^  Walk.  (Miss.)  430;  12  Am. 

23  Am.  Dee.  76;  Ladley  v.  Creiffhton,  Deo.  676. 
70  Pa.  St.  490;  Janney  «.  Stephen^  2 
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on  the  same  day  will  be  regarded  as  taking  effect  simulta* 
neouslyi  and  as  entitled  to  be  paid  pro  raia} 

In  determining  the  rights  of  purchasers  as  opposed  by 
holders  of  judgment  liens,  fractions  of  days  will  undoubt- 
edly be  considered,  because  it  is  '^  necessary  for  the  pur* 
poses  of  simple  justice  to  ascertain  the  hour  of  the  entry 
of  the  lien." '    But  even  here  judges  who  conceded  the 
necessity  and  propriety  of  considering  fractions  of  days 
have  nevertheless  refused  to  enter  into  any  examination 
beyond  the  record,  in  order  to  ascertain  the  precise  hour  at 
which  a  judgment  was  rendered  or  docketed.    In  their 
opinion,  the  matter  of  precedence  was  to  be  adjudged  in 
favor  of  the  judgment  lien,  unless  upon  the  record  it  ap- 
peared to  be  subsequent  to  the  purchase,  and  the  inquiry 
into  the  actual  period  when  the  lien  in  fact  attached  was, 
if  permitted  to  be  pursued  beyond  the  record,  liable  to 
produce  evil  and  inconvenience  not  to  be  compensated  by 
the  probable  good  to  flow  from  such  inquiry.'    But  the 
more  sensible  view  is  that  announced  in  Pennsylvania, 
where  it  was  held  that,  in  a  contest  with  a  purchaser  from 
the  judgment  debtor,  *'as  an  indispensable  measure  of 
justice,  the  precise  time  at  which  the  judgment  was  en- 
tered must  be  shown  by  less  than  record  proof,''  and 
further,  that  to  affect  lands  in  the  hands  of  a  purchaser, 
a  judgment  must  not  only  be  simultaneous,  but  anterior/. 
It  is  a  little  remarkable  that  the  keen  sense  of  the  ''pur- 
poses of  simple  justice''  under  which  the  courts  of  the 
last-named  state  have  professedly  been  impelled  to  protect 
purchasers  has  not  also  operated  for  the  benefit  of  mort- 
gagees and  other  lien-holders  who,  like  purchasers,  part 
with  some  valuable  consideration  upon  their  faith  in  a 

1  MiirfM  9,  Oarmaok,  4  Terg.  270;  Ladly  v.  Greiffhton,  70  Pa.  Si.  490;  > 

2S  Am.  Deo.  232;  Berry  «.  Olementa,  Hoppock'f  SzV  «.  Ramtey,  2S  N.  J. 

0  Hamph.  812;   FoUett  m   UalL   16  Ba.  4IS. 

Ohio^  111;  47  Am.  Dea  305;  Hend-  >  Mnrfee  v.  Cwmaok,  4  Terg.  270; 

riokaea'f    Appeal,  24     Pa.  St  363;  26  Am.  Dea  232;  Berry  «.  Clemente, 

Claaaoa's    Appeal,  22    Pa.  St.  360;  9  Hamph.  312|  JohnMm  «.  Bdde,  68 

HoUingswortL  «.  Thompeon,  6  Harr.  Mita.  664. 

(Del)  432.  ^Mechanioa'   Bank  »   QormaiL  6 

tgmaU'f  Appeal,  24  Pa.  St  396;  Watteft  &  304^ 
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title  which  seems  to  be  perfect,  and  which  in  fact  is 
perfect,  at  the  moment  the  consideration  is  parted  with. 
Certainly,  if  **  the  law  divides  the  day  where  equity  re- 
quires it/' '  it  cannot  but  divide  it  to  prevent  loss  to  one 
who  loans  money  or  parts  with  anything  valuable,  when 
the  inducement  for  his  action  is  the  security  given  him 
upon  the  then  unencumbered  real  estate  of  the  borrower. 
In  fact,  the  equity  of  the  mortgagee  to  the  extent  of  his 
claim  is  not  necessarily  nor  ordinarily  inferior  to  the 
equity  of  a  purchaser;  and  nothing  but  our  regard  for 
precedents,  supported  neither  by  justice  nor  by  reason, 
can  induce  us  to  extend  any  protection  to  the  latter  which 
we  would  withhold  from  the  former* 

Even  under  the  common-law  rule  that  judgments  take 
efiTect  as  liens  as  of  the  first  day  of  the  term  at  which  they 
are  rendered,  if  an  encumbrance  or  conveyance  is  executed 
or  recorded  on  a  day  in  term  time,  it  has  precedence  over 
judments  rendered  at  that  term,  if  it  was  executed  or  re* 
corded  before  the  court  was  in  fact  open  for  the  transac- 
tion of  the  business  of  such  term.'  If  a  judgment  lien 
attaches  on  a  day  on  which  a  conveyance  or  encumbrance 
is  made,  it  is  prima  facte  entitled  to  precedence;  and  to 
escape  it,  those  claiming  under  the  conveyance  or  encum- 
brance must  assume  the  burden  of  proof,  and  satisfy  the 
court  that  the  judgment  did  not  become  a  lien  until  after 
such  conveyance  or  encumbrance  became  operative/ 

§  371.  Office  Hours.  —  Notice  will  not  be  taken  of  the 
fraction  of  the  day  preceding  office  hours  in  determining 
the  relative  precedence  of  judgments  among  one  another. 
All  records  taken  to  the  clerk's  office  before  office  hours 
will  be  regarded  as  if  filed  at  the  time  provided  by  law  for 
opening  that  office.* 


>  Snull'f  Appeal*  24  Pa.  St  898.  Am.  Deo.  129;  Clark  v.  Bake,  69  Miis. 

>Polletfc  V.  ball,  16  Ohio,  111;  47  676.    See  also  Hoppook's  Ex'r  v.  Barn- 
Am.  Deo.  366;  HoUidaj  v.  Franklin  toy,  28  K.  J.  Sq.  413. 
Bank,  16  Ohio,  633.  «  Wardell    v.    MaM>n,    10    Wend. 

•Boyer's  Estate,  61  Pa.  St.  432;  91  675. 
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§  372.  Judgment  on  Day  of  Sale. — If  lands  are  sold 
Tinder  a  judgmenti  another  judgment  entered  on  the  same 
day,  hut  previously  to  the  salOi  is  nevertheless)  according 
to  the  construction  of  the  law  adopted  in  Pennsylvania,  a 
lien  on  the  land,  and,  as  such,  entitles  its  holder  to  the 
residue  of  the  proceeds  of  the  sale  to  the  extent  of  its 
amount  after  all  senior  lienSi  if  any,  are  satisfied.' 

§  373.  Conveyance  or  Zncunbrance  of  Land  Simulta- 
neously with  its  Acquisition. — No  doubt  one  against  whom 
a  judgment  has  already  been  docketed  may  purchase 
land,  and  at  the  same  time  he  receives  his  conveyance 
may  give,  to  secure  any  portion  of  the  purchase-money, 
a  mortgage  or  trust  deed,  which  will  take  precedence 
over  the  judgment  as  a  lien  on  the  lands  purchased.'  If 
an  absolute  deed  is  made  and  intended  as  a  mortgage, 
and  afterwards  a  judgment  is  docketed  against  the  gran- 
tor in  such  deed;  and  the  grantee  then  reconveys^  at  the 
same  time  taking  a  mortgage  as  security  for  his  debt  in 
lieu  of  the  deed,  this  mortgage  will  take  precedence  over 
the  judgment  lien.'  The  reason  assigned  for  this  is,  that 
the  conveyance  and  encumbrance  of  the  land  being 
simultaneous,  no  opportunity  is  given  for  the  judgment 
lien  to  attach.  But  it  has  also  been  decided  that  if,  upon 
acquiring  land,  the  judgment  debtor  immediately  executes 
a  mortgage,  not  for  purchase-money,  the  lien  of  the  mort- 
gage will  be  subordinate  to  that  of  the  judgment.*  If  this 
decision  is  correct,  the  simultaneous  execution  of  the 
conveyance  and  of  the  mortgage  has  no  power  to  prevent 
the  attaching  of  the  judgment  lien,  and  we  must  look  for 
some  other  reason  upon  which  to  justify  the  decisions 

>  Small'f  Appeal,  24  Pa.  Si.  89S.  weared  by  the  tnut  dead  is  paid,  and 

*  Cortia  v.  Koot^  20  UL  63;  Cake'a  who  takea  a  mortgaffa  to  aaeara  aoeh 

Appeal,  23  Pa.  St  186;  G2  Am.  Deo.  adTaaoea*  ia  not  entitled  to  be  aabro*> 

828;  Cowardin  e.  Anderaon,  78  Va.  88;  gated  to  the  tnut  deed,  and  henoe  bia 

Stranaa  v.  Bodeeker,  86  Va.  643.    Bat  mortga^  ia  anbordinata  to  the  indg- 

it. baa  been  held  that  if,  after  a  tniat  ment  ken:  HofEman  «,  Bjan,  21  W« 

deed  baa   been  given  for  pnrohaae*  Va«  416. 

money,  a  jndgment  ia  reeoTered  affatnit  *  Chriatie  «l  Hale^  46  HL  117* 

the  grantor,  one  who  anbaeqaentiy  ad*  *  Boot  i^  Garti%  38  UL  198. 
Tanoea  money  with  whioh  the  debt 
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giving  precedence  to  mortgages  for  purchase-money  than 
that  of  simultaneoasness.     This  reason  is  readily  found 
when  we  remember  that  it  is  a  universally  recognized 
principle  of  law  that  no  judgment  lien  can  be  a  charge 
upon  any  greater  interest  than  the  defendant  owns.    A 
purchaser  who  has  paid  only  a  portion  of  the  sum  con- 
tracted to  be  paid  has  no  title  which  is  not  liable  to  be 
subjected  to  the  lien  of  the  vendor  for  unpaid  purchase- 
money.     A  judgment  against  such  a  vendee  must  there- 
fore be  subordinate  as  a  lien  to  that  held  by  the  vendor; 
and  for  this  purpose  it  is  perfectly  immaterial  whether 
the  claim  is  put  in  the  shape  of  a  vendor's  lien  or  of  a 
mortgage  to  secure  the  payment  of  purchase-money.     As 
a  confirmation  of  the  theory  that  it  is  not  the  simultane- 
ous nature  of  the  encumbrance,  but  the  fact  that  it  repre- 
sents an  interest  in  the  land,  never  in  fact  owned  by  the 
encumbrancer,  which  gives  it  precedence  over  judgment 
liens  of  anterior  date,  we  cite  a  case  decided  in  Pennsyl- 
vania.    A  conveyance  of  lands  was  made  and  delivered  to 
the  grantee  sixteen  miles  from  the  county  seat,  where  the 
records  were  kept.    This  transaction  was  completed  on 
Saturday  evening.    At  the  same  time,  the  grantor  took 
judgment  bonds  to  secure  payment  of  the  balance  due 
upon  the  purchase-money.    He  had  judgment  entered 
upon  these  bonds  on  the  following  Monday.    This  judg- 
ment was  afterward  given  precedence  as  a  lien  on  the 
land  purchased  over  judgments  previously  docketed,  be- 
cause it  was  thought  to  be  unreasonable  to  require  judg- 
ment to  be  entered  on  Saturday  night  or  on  Sunday.' 
Now,  in  this  case  abundant  time  was  given  for  the  judg- 
ment lien  to  attach,  if  it  were  possible  for  it  to  attach,  so 
as  to  outrank  any  vendor's  lien  of  which  reasonable  no- 
tice was  given.     It  is  not  the  fact  that  the  debtor's  seisin 
is  momentary  which   prevents  the  lien  from  attaching, 
but  the  fact  that  he  either  has  no  interest  or  an  interest 
subject  to  the  payment  of  purchase-money  or  to  the  dis- 

>  Jacob's  Appeal,  23  Pa.  St.  477. 
Judo.  IL—43 
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charge  of  some  other  obligation.  Hence  if,  while  he  was 
not  the  owner  of  realtyi  he  made  a  conveyance  thereof 
with  covenants  of  warranty,  so  that  any  title  which  he 
may  acquire  must  inure  to  his  grantee,  a  judgment  re- 
covered against  him  after  he  entered  into  the  covenant 
will  not  attach  to  any  title  which  he  may  acquire,  because 
the  acquisition  cannot  be  held  for  his  benefit/but  at  once 
vests  in  his  prior  grantee.^  Whenever  one  is  a  mere 
conduit,  as  where  he  purchases  property  in  his  name  as 
the  agent  of  another,  with  the  latter's  funds,  and  subse- 
quently conveys  to  him,  there  is  no  interest  to  which  a 
judgment  lien  can  attach.*  The  same  result  arises  when 
title  is  placed  in  the  name  of  a  person  solely  to  enable 
him  to  procure  a  loan  thereon,  and  after  procuring  the 
loan,  he  reconveys  to  his  grantor;*  or  where  a  husband 
and  wife  convey  land  to  a  third  person  for  the  purpose  of 
enabling  him  to  convey  to  her.* 

S  374.  Priority  Acquired  by  Diligence.  —  If  two  or 
more  judgments,  on  account  of  their  contemporaneous 
rendition  or  docketing,  or  from  any  other  cause,  are 
equally  entitled  to  precedence  as  liens  on  the  real  estate 
of  the  judgment  debtor,  this  equality  may  be  destroyed, 
in  order  to  give  precedence  to  the  lien-holder  who  first 
attempts  to  subject  any  specific  real  estate  to  the  payment 
of  his  lien.  "  The  law  favors  diligent  creditors,''  and  the 
courts  seem  to  be  unanimous,  where  liens  are  otherwise 
equal,  in  according  to  him  who  first  takes  property  in 
execution  the  right  to  be  first  satisfied  out  of  its  proceeds.' 

^  Watkini  v.  Waasell,  16  Ark.  73;  Johns.  347;  6  Am.  Deo.  844;  Brace  v. 

Lamprey  v.  Pike,  28  Fed.   Bep.  30;  Vosel,  38  Ma  100;  Barney  v.  Boyett» 

Skidmore  «.  Pittobargh  etc.  B.  sL  Oo.,  1  How.  (Miss.)  89:  Freeman  on  Bze- 

112  U.  S.  33.  cations,  sec.  203;  Tilford  «.  Bomham, 

*  Atkinson  v.  Hancock,  67  Iowa»  7  Dana,  109;  Smith  v.  Lind,  29  HI  24; 
462.  Beeves  r.  Johnson,  12  N.  J.  L.  33;  Shir* 

'  Bansom  v.  Sargent,  22  Kan.  616;  ley  v.  Brown,  SO  Mo.  244.    If,  how- 

Hasleton  v.  Lesnre,  9  Allen,  24.  ever,  several  writs  are  in  the  sheriff's 

*  Harrison  v.  Andrews,  18  Kan.  635.  hands  at  the  same  time,  it  is  not  ma- 

*  Cook  V.  Dillon,  9  Iowa,  407;  74  terial  that  the  propertjr  was  sold  nnder 
A.m.  Dec.  364;  Lippincott  r.  Wilson,  one  only.  All  are  entitled  to  partici- 
40  Iowa,  425;  Waterman  v.  Raskin,  pate  in  the  proceeds:  Gay  «.  Kainey, 
U    Johna    228;    Adams    r.   Dyer,  8  89  III.  221;  31  Am.  Bep.  76. 
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Where  different  judgment  creditors  pursue  different  rem- 
edies, each  is  considered  as  having  elected  to  follow  the 
remedy  with  which  he  commences,  and  therefore  is  treated 
as  entitling  himself  to  precedence  in  regard  to  that  rem- 
edy, and  as  forfeiting  his  claim  to  precedence  in  any  of 
the  other  remedies  pursued  hy  his  co-creditors.    Judg- 
ments were  severally  on  the  same  day  entered  in  favor. of 
P.,  S.,  and  £.     B.  took  the  defendant  on  capioi  ad  satis- 
faciendwn.    P.  and  S.  each  took  out  fieri  facias  on  the 
same  day  and  levied  on  the  defendant's  lands.    After- 
ward the  defendant  was  released  from  imprisonment  by 
operation  of  laws  provided  for  the  relief  of  insolvents. 
R.  then  took  out  fieri  facias^  and  levied  on  the  lands  al- 
ready levied  upon  by  P.  and  S.    Writs  of  venditioni  exponas 
being  subsequently  issued  on  all  of  the  judgments,  the 
land  was  sold  by  the  marshal,  producing  a  sum  insuffi- 
cient to  pay  the  several  liens  of  R,  S.,  and  P.,  whereupon 
it  became  necessary  to  determine  the  relative  claims  of 
B.,  S.,  and  P.  upon  the  proceeds  of  the  sale.    In  pro- 
nouncing the  opinion  of  the  court,  it  was  stated  that  by 
the  common  law  he  who,  where  the  liens  of  several  judg- 
ments were  equal,  first  extended  the  land  of  the  defendant 
by  elegit  thereby  became  entitled  to  be  first  satisfied  out 
of  it;  and  that  in  case  one  judgment  creditor  took  out  an 
degiif  another  took  the  body  of  the  defendant  on  a  capias 
ad  satisfaeiendumf  and  the  third  took  fieri  facias  on  goods 
and  chattels,  each  would  thereby  elect  his  remedy  and 
entitle  himself  to  priority  therein.    Applying  these  com- 
mon-law rules  to  the  case  under  consideration,  the  court 
appropriated  the  proceeds  of  the  marshal's  sale  to  the 
satisfaction  of  the  claims  of  P.  and  S.^ 

§  376.  Priority  Acquired  by  Superior  Equity.  —  Two 
judgments  were  entered  on  the  same  day,  and  were  there- 
fore equal  in  point  of  time.  By  one,  A  recovered  against 
B  and  G;  by  the  other,  B  recovered  against  0.     It  was 

>  Rockhill «.  fianna,  15  How.  189. 
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held  that  the  equity  of  A  to  he  paid  out  of  C's  land  was 
Buperior  to  that  of  B;  and  he  was  therefore  awarded  the 
entire  proceeds  of  a  sale  of  C's  real  estate.^ 

§  376.  On  Writ  of  Error  Bond.  —  A  statute  of  Texas 
enacted  that  a  writ  of  error  bond  shall  have  the  force  and 
efiFect  of  a  judgment,  upon  which  execution  may  issue  in 
case  of  forfeiture.  The  forfeiture  takes  place  on  the  af- 
firmance of  the  judgment  by  the  appellate  court.  The 
lien  of  the  statutory  judgment  binds  all  lands  owned  bj 
the  sureties  at  or  subsequent  to  the  execution  of  the  bond, 
though  alienated  before  the  judgment  of  affirmance  is 
pronounced.* 

§  377.  Sales  under  Junior  Judgments.  —  The  sale  of 
lands  under  execution  in  no  wise  affects  the  lien  of  a  prior 
judgment,  nor  does  it  necessitate  any  change  in  the  pro* 
ceedings  required  to  make  such  lien  effectual.'  The 
holder  of  the  elder  lien  may,  at  any  time,  during  the  life 
of  his  lien,  sell  the  land  previously  sold  under  a  junior 
judgment.  Upon  the  expiration  of  the  statutory  period 
of  redemption,  he  may  take  out  his  deed,  and  thereby  ob- 
tain title  paramount  to  and  free  from  all  sales  and  claims 
based  upon  junior  liens.*  If  the  same  plaintiff  has  two 
judgment  liens  on  the  same  land,  he  may  sell  under  the 
junior,  without  releasing  or  otherwise  affecting  the  senior, 
unless  it  can  be  shown  that  he  was  guilty  of  some  fraud 
upon  the  purchaser,  as  by  misleading  him  in  relation  to 
the  existence  of  the  senior  judgment.*  The  sale  of  lands 
under  a  junior  judgment  passes  title  subject  to  all  prior 
liens.  The  money  produced  by  such  sale,  therefore,  can- 
not be  applied  to  the  satisfaction  of  such  liens,  but  must, 
to  the  extent  of  his  debt,  be  given  to  the  creditor  under 
whose  judgment  it  was  realized.*    In  some  of  the  states 

>  Vierheller's  Appeal,  24  Pa.  St  105;        *  Rankin  v.  Scott,  12  Wheat  177; 

02  Am.  Deo.  365.  LitUefield  a  Niohola,  42  Cal.  ."172. 

*  Berry  v.  Shnler,  25  Tex.  Sapp.  140.        *  ShotweU  «.  Murray,  1  Johns.  Ch. 

■Lathrop  «.  Brown,  23  Iowa,  40;  612. 
Commexcial  Bank  v.  Yazoo  Co.,  6  How.        *  Bmce  «.  Vogel,  38  Mo.  ICOi 
(Miss.)  530;  38  Am.  Dec  447. 
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this  rule  does  not  prevail.    On  the  contrary,  a  sale,  though 
under  a  junior  judgment,  vests  title  in  the  purchaser  free 
of  the  lien  of  senior  judgments,  but  they  are  entitled  to 
precedence  in  distributing  the  proceeds  of  the  sale.^    We 
have  heretofore  considered  the  question  of  the  lien  of 
judgments  upon  lands  which  have  been  conveyed  for  the 
purpose  of  delaying  or  defrauding  creditors,'  and  shown 
that  in  some  of  the  states  such  judgments  are  not  liens, 
in  the  absence  of  the  issue  and  levy  of  writs  of  execution; 
but  that  upon  such  levy  being  made,  the  lien  probably 
became  effective  by  relation  as  of  the  date  of  the  judg- 
ment.    In  the  states  referred  to,  the  holder  of  a  junior 
judgment  who  first  issued  execution,  and  by  his  superior 
diligence  discovered  and  levied  upon  lands  so  conveyed, 
would  doubtless  be  awarded  precedence  in  the  distribu- 
tion of  the  proceeds  of  the  sale,  and  the  title  of  the  pur- 
chaser at  such  sale  would  be  deemed  paramount  to  the 
lien  of  prior  judgments,  the  levy  under  which  was  sub- 
sequent  to  that  under  which  the  sale  was  made.'    If 
the  holder  of  a  junior  judgment  proceeds  by  creditor's 
bill  to  reach  assets  not  subject  to  execution  at  law,  or 
to  vacate  a  fraudulent  transfer  of  property  liable  to  exe- 
cution  at  law,  he  thereby  obtains  precedence  over  all 
other  judgment  creditors,  and  is  entitled  to  the  first  pro- 
ceeds of  any  property  which  by  the  aid  of  his  suit  is 
made  answerable  for  the  obligations  of  the  judgment 
debtor.* 

§378.  Preferred  Debts  of  United  States.  —  The  fifth 
section  of  the  act  of  March  3, 1797,  provided:  "That  when 
any  revenue  ofiScer,  or  other  person,  hereafter  becoming 

^  JoD6t  V.  Wrights,    69   Ga.    864;  93  111.  396;  Freeman  on  Execntionfl, 

Trambo  9.  Camming,  20  S.  C.  334;  see.   434;  George  v.   Williamson,   26 

HtrriflOQ  v.  McHenry,  9  Ga.  164;  52  Mo.  190;  72  Am.  Deo.  203;  Dargan  9. 

Am.  Dea  435.  Waring,  U  Ala.  588;  46  Am.  Dec.  234; 

*AfUe,  MO.  350.  Pallia  v.  Robison,  73  Mo.  201;  39  Am. 

'Boyle  n.  Maroney,  73  Iowa,  70;  5  Rep.  497;  Gracey  v.  Davis,  3  Strob. 

Am.  St  Bep.  657;  Howland  v.  Knox,  Eq.  55;  51  Am.  Deo.  663;  Freedman's 

19  Iowa,  46.  8.  &  T.  Co.  v.  Earle,  110  U.  8.  710. 

*Rappley«  9,  International  Bank, 
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indebted  to  the  United  States,  shall  become  insolvent,  or 
where  the  estate  of  any  deceased  debtor  in  the  hands  of 
his  executor  or  administrator  shall  be  insufficient  to  pay 
all  his  debts,  the  debt  due  to  the  United  States  shall  be 
paid  first."  The  priority  here  created  ^^es  not  yield  to 
any  class  of  creditors;  therefore,  in  the  distribution  of 
assets,  any  claim  of  the  United  States  has  the  precedence 
over  judgment  liens  held  by  individuals.^ 

fabt  IV.— of  the  suspension  and  discharob  of  judg- 
ment LIENS. 

§  379.    Suspension  by  Capias  ad  Satisfaciendum. — A 

judgment  may,  through  various  circumstances,  seem  to  be 
no  longer  of  any  force  or  ejSect,  and  may  afterwards,  by 
virtue  of  some  judicial  proceeding,  or  by  the  happening 
of  some  unexpected  event,  be  restored  to  its  former  con- 
dition. From  its  inseparable  connection  with  the  judg- 
ment, the  lien  may  seem  first  to  lose  and  then  to  regain 
its  vitality.  The  restoration  of  the  judgment  and  of  its 
lien  is  always  subject  to  the  rights  acquired  during  their 
temporary  suspension.  The  taking  of  the  defendant  in 
execution  has  always,  at  c9mmon  law,  been  recognized 
as  an  extinguishment  of  the  judgment,  subject  to  the  con- 
tingency of  a  revivor  by  virtue  of  his  death  in  prison,  or 
his  escape  therefrom  without  the  plaintiff's  consent.  But 
while  the  happening  of  this  contingency  may  restore  to 
plaintiff  the  right  to  enforce  his  judgment  by  action  or 
by  appropriate  process,  it  does  not  prejudice  interests  ac- 
quired by  third  persons  while  the  debtor  was  in  custody. 
''The  arrest  waives  and  extinguishes  all  other  remedies  on 
the  goods  or  lands  of  the  debtor  while  the  imprisonment 
continues,  and  if  the  debtor  be  discharged  by  the  consent 
of  the  creditor,  the  judgment  is  forever  extinguished,  and 
the  plaintiff  remitted  to  such  contracts  or  securities  as  he 

>  U.  S.  V.  Danean,  12  J\\,  523;  Con-  611.    See  also  Lewis  v.  United  States, 

rad   V.  Insurance  Co.,    1    Pet.    444;  92  U.   S.   618.     Contra,   Uoppook  su 

Thellnsson  v.  Smith,   2  Wheat.  396;  Shaber,  69  N.  &  163^ 
Brent  e.  Bank  of  Washington,  10  Pet. 
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has  taken  as  the  price  of  the  discharge.    But  if  the  plain- ' 
tiff  be  remitted  to  other  remedies  by  a  discharge  of  his 
debtor  by  act  Of  law  or  by  an  escape,  it  will  not  operate 
to  restore  his  lien  on  the  debtor's  property,  which  he  has 
elected  to  waiye  or  abandon  as  against  creditors  who  have 
obtained  a  precedence  during  such  suspension.     The  case 
of  Sneed  v.  McCoul^  12  How.  407,  in  this  court,  fully  con- 
firms this  doctrine.    It  is  to  be  found  in  the  common  law 
as  early  as  the  Year  Books,  and  is  admitted  to  be  the  law 
in  almost  every  state  in  the  Union:  See  Year  Book,  33 
Henry  VL,  p.  48;  Foster  v.  Jackson,  Hob.  52;  Bamaby's 
Cascj  1    Strange,  653;  Vigers  y«  Aldriehy  4  Burr.  2483; 
Jaques  v.  Withy,  1  Term  Rep.  557;   Taylor  v.  Waters,  6 
Maule  £  S.  163;  Ex  parte  Knowell,  13  Ves.  Jr.  193.    And 
in  New  York:  Cooper  v.  Bigalow,  1  Cow.  56;  Ransom  v. 
Keyes,  9  Cow.  128.    In  Pennsylyania:  Sharp  y.  Specken^ 
gUj  3  Serg.  &  R.  463.    In  Massachusetts:  Little  v.  Bank, 
14  Mass.  443."*    In  a  few  of  the  states,  if  from  any  cause, 
after  a  defendant  has  been  taken  in  execution,  the  con- 
ditional satisfaction  resulting  therefrom  terminates,  and 
the  plaintiff  becomes  entitled  to  an  execution  against 
property,  the  lien  of  the  judgment  is  revived,  and  be- 
comes entitled  to  precedence  over  junior  judgments.' 

§  380.  Suspension  by  Forthcoming  Bond. — A  forth- 
coming bond  has,  in  some  of  the  states,  when  followed  by 
a  statutory  judgment  thereon,  the  effect  of  operating  as  a 
satisfaction  of  the  original  judgment.'  But  if  the  sureties 
upon  such  bond  prove  insolvent,  it  may,  in  a  court  of 
law,  be  quashed,  on  motion  of  the  creditor.  In  that  event 
he  is  remitted  to  his  rights  under  his  judgment.  It  is 
said  that  a  court  of  equity  may,  without  the  formality  of 

^  Rockhill  V.  Hanna,  15  How.  189;  *  Mazyck  v.  Coil,  3  Rich.  235;  Hall 

Jackson  v,  Benedict,  13  Johns.  533;  v.  Moye,  2  Bail.  9;  Tmstees  v.  Pratt, 

Griswold  v.  Hill,  2  Paine,  492;  Sneed  10  Md.  5;  Owen  v.  Glover,  2  Cranch 

r.  McCoul,  12  How.  407;  Chapman  o.  C.  C.  578. 

Hatt,  11  Wend.  41;  Cohen  v.  Grier,  4  '  Bank  of  U.  S.  v.  Patton,  5  How. 

McCord,  507;  Freeman  «.  Bnston,  4  (Miss.)  200;  35  Am.  Dec.  428. 
DalL214. 
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quashing  the  bond,  treat  it  as  a  nullity,  and  afford  the 
creditor  such  relief  as  be  would  be  entitled  to  if  it  had 
not  been  given.^  In  a  case  where  it  was  claimed  that 
the  quashing  of  the  bond  and  the  vacation  of  the  new  or 
statutory  judgment  restored  the  plaintiff  to  the  benefit  of 
his  lien  as  it  stood  when  the  bond  was  given,  the  claim 
was  denied  in  the  following  language:  ''We  do  not  assent 
to  this  view  of  the  effect  of  the  order  vacating  the  new 
judgment,  so  far,  at  least,  as  respects  the  liens  or  rights 
of  third  parties  which  have  legally  attached  in  the  mean 
time  to  the  goods  of  the  defendant  discharged  from  the 
original  judgment  by  the  giving  of  the  forthcoming  bond. 
After  the  lien  was  suspended  or  discharged,  the  original 
judgment  being,  in  contemplation  of  law,  satisfied  by  the 
new  and  substituted  security,  the  debtor  was  at  liberty  to 
deal  with  the  property  as  his  own,  and  it  remained  in  his 
possession,  subject  to  any  charge  or  lien  impressed  upon 
it  either  by  act  of  the  party  or  by  operation  of  law,  the 
same  after  the  forthcoming  bond  as  before  the  entry  of 
the  original  judgment.  Possibly,  as  between  the  parties, 
the  judgment  revived,  but  it  would  be  against  principle 
and  work  manifest  injustice  to  give  to  it  this  retrospective 
operation,  so  as  to  extinguish  the  intermediately  acquired 
rights  of  third  persons.  We  deny  to  it  this  effect.  It 
would  be  otherwise  if  the  forthcoming  bond  had  been 
shown  to  be  void,  as  it  might  then  be  treated  as  a  nullity, 
and  as  affording  no  foundation  for  the  statutory  judgment 
consequent  upon  the  forfeiture."*  The  mere  giving  of  a 
forthcoming  or  delivery  bond  does  not,  of  itself,  satisfy  the 
judgment,  nor  destroy  either  its  lien  or  the  lien  of  an 
execution  issued  upon  it.  The  judgment  and  execution 
liens  continue,  notwithstanding  the  taking  of  such  bond, 
until  through  its  forfeiture  another  judgment  is  entered 
thereon,  having  the  effect  of  merging  or  satisfying  the 
original  judgment.  If  no  judgment  is  entered  upon  the 
bond  in  fact  or  in  contemplation  of  law,  or  if,  though  so 

>  Jones  v<  Myrick*a  ExV.  8  Gratt  179.        >  Brown  r.  Clarke,  4  How.  13, 14. 
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entered,  the  courts  of  the  state  deny  that  it  extinguishes 
the  original  judgment,  then  the  lien  of  the  latter  remains 
in  full  force,  notwithstanding  the  taking  of  the  bond.^ 

§  381.    Vacatioii  and  Restoration  of  Judgment.  —  In 

some  of  the  states,  a  judgment  may  be  opened  for  the 
purpose  of  letting  the  defendant  into  a  defense  without 
affecting  its  lien.*    Generally,  however,  the  vacation  of 
judgment   by  order  of  the  court  leaves  the  judgment 
debtor  at  liberty  to  dispose  of  and  encumber  his  real 
estate  as  if  the  judgment  had  never  been  rendered.    Upon 
a  reversal  of  the  order  of  vacation,  the  judgment  creditor 
is  restored  to  all  his  rights,  except  so  far,  only,  that  his 
restoration  cannot  prejudice  persons  not  parties  to  the 
suit,  in  relation  to  any  interest  they  have  acquired  dur- 
ing the  vacation.    But  liens  existing  in  subordination  to 
that  of  the  judgment  at  the  date  of  its  vacation  will  oc- 
cupy a  like  subordinate  position   after  its  restoration. 
"When  the  order  vacating  a  judgment  is  set  aside,  the 
lien  is  revived  in  all  its  pristine  vigor,  and  is  as  ejSective 
as  before  the  order  was  made,  except  as  to  rights  acquired 
in  the  mean  time.*    A  judgment  may  be  reversed  by  an 
appellate  court,  and  the  cause  remanded  for  a  new  trial; 
and  the  new  trial  may  result  in  a  similar  judgment  to 
that  reversed.     This,  however,  cannot  be  regarded  as  a 
reinstatement  of  the  former  judgment.     ''It  cannot  be 
contended,  with  any  show  of  reason,  that  after  a  judgment 
is  reversed  it  has  any  vitality  to  support  a  continuing 
lien."* 

§  382.    Appeal,  with  Stay  of  Ezecntion. — The  stay  of 
execution  consequent  upon  filing  a  sufficient  bond  for 

1  Biscoe  «.  Saadefnr.  14  Ark.  668;  481;    Gope'i  Appeal,  96  Pa.  St.  294; 

LawsoQ  r.  Jordan,  19  Ark.  297;  70  Kittanning  Ins.  Co. 9.  Scott,  101  Pa.  St. 

Am.  Dec  596;  Campbell  r.  Spenoe,  4  449. 

Ala.  543;  39  Am.  Dec.  301;  Lants  v.  *  King  v.  Harris,  34  N.  Y.  3.%;  af- 

Worthington,  4  Pa.  St.  153;  45  Am.  firming  30  Barb.  471;  Leonard's  Ap- 

Dec.  682;  Doremus  v.  Walker,  8  Ala.  peal,  94  Pa.  St.  180. 

194:  42  Am.  Dec.  634.  *  Cope's   Appeal,    96    Pa.   St.   294; 

'  Steinbrid^e*d  Appeal,  1  Penr.  &  W.  Foot  v.  Dillaye,  65  Barb.  521. 
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that  purpose  pending  an  appeal  neither  discharges  nor 
suspends  the  lien;  it  merely  suspends,  during  the  pend- 
ency of  the  appeal,  the  right  of  the  judgment  creditor  to 
realize  the  benefit  of  his  lien  by  a  sale  of  the  defendant's 
real  estate.*    Though  the  appellate  court,  instead  of  merely 
ordering  that  the  judgment  appealed  from  be  affirmed, 
enters  a  new  judgment  of  its  own,  which,  in  effect,  is  but 
an  affirmance  of  the  judgment  of  the  trial  court,  the  latter 
is  not  thereby  merged  nor  extinguished,  nor  is  its  lien 
impaired.*    In   Georgia,  a  different   rule   prevails.     By 
statute  a  judgment  so  appealed  from  loses  its  lien,  except 
for  the  single  purpose  of  preventing  alienations.     If  of 
two  judgments,  equal  as  liens,  one  is  appealed  from,  it 
loses  its  place  as  a  lien.     If,  in  the  higher  court,  judgment 
is  entered  in  favor  of  the  appellant,  it  does  not  relate 
back,  but  operates  as  a  lien  only  from  the  time  of  its 
entry  in  the  appellate  court.'    A  similar  effect  seems  to 
have  been  produced  by  an  appeal,  in  Pennsylvania,  from 
an  award  obtained  under  a  compulsory  arbitration  act, 
which  declares  that  such  an  award  **  shall  have  the  effect 
of  a  judgment  against  the  party  against  whom  it  is  made, 
and  be  a  lien  on  his  real  estate  until  such  judgment  be 
reversed  on  appeal.''     A  creditor  appealed,  and  thereby 
secured  a  judgment  more  favorable  to  himself;  but  it  was 
held  that  he  could  not  claim  under  both  judgments,  and 
could  not  have  a  lien  by  virtue  of  either;  that  a  pur- 
chaser, after  the  award  and  before  the  judgment,  took 
title  free  from  the  award  because  it  was  superseded,  and 
free  from  the  judgment  because  it  did  not  exist.^     In 
California,  "the  lien  continues  two  years,  unless  the  en- 
forcement of  the  judgment  be  stayed  on  appeal  by  the 
execution  of  a  sufficient  undertaking,  in  which  case  the 
lien  of  the  judgment  ceases."*    In  Alabama,  indepen- 

^  Low  V.  Adams,  6  Cal.  277;  Cartii  ft  M.  43;   41   Am.  Deo.  616;    Mont- 

V,  Rootp  28  ni.  3i67;  Thaiemeyer  v.  gomery  v,  McOimpsey,  7  Smedes  k  M. 

Jones,  37  Tex.  560;  Moore  o.  Kitten-  557. 

bouse,  15  Ohio  St.  310;  Covington  tK  *  Snelling  v.  Parker,  8  6a.  122. 

Bass,  88  Tenn.  496.  *  Lentz  v,  Lamplagh,  12  Pa.  St  344. 

*  Planters'  Bank  v.  Galvit,  3  Smedes  *  Code  Civ.  Proa,  sec.  671. 
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dently  of  any  statute  so  declaring,  the  conrt  reached  the 
conclusion  that  an  appeal  and  a  mperaedeas  destroyed  the 
lien  of  the  judgment.' 


§  383.  Dormant  Ezecntion.  —  **  Questions  in  regard  to 
dormant  executions  generally,  and  I  believe  invariably, 
arise  between  conflicting  claimants  of  personal  property. 
The  doctrine  on  this  subject  does  not  apply  to  real  estate, 
the  lien  upon  which  depends  upon  the  docketing  of  the 
jadgment,  and  not  upon  the  execution  or  levy."  The  lien 
of  the  judgment  as  to  real  estate  never  becomes  dormant 
until  it  expires  by  the  limitation  imposed  by  statute.' 
The  plaintiff  has  a  right  to  enforce  his  lien  during  any 
part  of  the  time  provided  by  law. 

If  when  a  judgment  is  entered,  or  afterwards,  the  court 
directs  that  execution  be  stayed  for  a  time  specified, 
this  does  not  in  any  way  affect  the  lien  of  the  judgment, 
nor  prevent  it  from  attaching  at  once  and  continuing 
during  the  period  in  which  the  right  to  enforce  the  judg- 
ment is  suspended.'  If,  however,  there  is  no  statute  de- 
claring judgments  to  be  liens,  and  their  lien  is  dependent 
solely  upon  the  right  to  take  lands  in  execution,  then 
probably  a  judgment  with  a  stay  of  execution  does  not 
create  a  lien  until  from  the  expiration  of  such  stay  the 
plaintiff  first  obtains  the  right  to  levy  upon  realty  to 
satisfy  his  judgment.^  A  stay  of  execution  resulting  from 
the  agreement  of  the  creditor  does  not  impair  his  judg- 
ment  lien.  Therefore  he  may,  if  he  sees  proper,  agree 
with  the  defendant  not  to  take  out  execution  during  any 
specified  period,  without  subordinating  his  lien  to  that 
of  junior  judgments.'    But  if  he  causes  an  execution  to 

'Oampbell  «.  Spence,  4   Ak.  643;  United  States  fi.  Wmeton's  Ez'r,   2 

39  Am.  Dec.  301.  Brock.  253;  United  Statee  v.  Morrison, 

*  Muir  V,  Leitoh,  7  Barb.  341.  4  Pet  124. 

'Anderaon  v.  Tydings,  8  Md.  427;  ^  Love  v.  Harper,  4  Humph.  113; 

63  Am.  Dec.  708;  Pickett  v.  Doe,  5  Mnir  v.  Leitch,  7'Barb.  341;  Brewster 

Smedes  ft  M.  478;  43  Am.  Dec  523;  v.  Clampit^  33  Ark.  72;  Bnrk's  Appeal, 

LUle  V.  Cheney,  36  Kan.  578;  Isler  «.  89  Pa.  St  398;  Marshall  v,  Moore,  36 

Brown,  66  N.  G.  566.  111.  321.     Contra,  Sanford  v,  Ogden, 

^Scriba  «.   Deanes,  1   Brock.   167;  34  Ala.  118. 
Barton  v.  Smith,  13  Pet  364;  Bank  of 
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be  taken  out  and  levied  upon  personal  property,  thereby 
producing  a  conditional  satisfaction  of  his  own  judgment 
and  depriving  other  judgment  creditors  of  the  benefit  of 
a  levy  on  the  same  personalty,  he  cannot  withdraw  his 
levy  and  insist  on  the  operation  of  his  judgment  as  a  lien 
on  real  estate,  to  the  prejudice  of  third  parties.' 

One  who  enters  satisfaction  will  not  be  permitted  to 
cancel  it  and  revive  his  judgment  lien  to  the  prejudice  of 
strangers  who  have  acted  on  their  faith  in  the  apparent 
satisfaction.*  On  the  other  hand,  it  has  been  determined 
that  an  entry  of  satisfaction  procured  by  fraud  will  be 
vacated,  even  when  third  persons  have  become  interested 
in  the  property,  unless  they  show  that  they  knew  of  and 
were  induced  to  act  by  such  entry.'  So  if  a  judgment  is 
satisfied  by  the  sale  of  property,  the  vacation  of  the  sale 
revives  the  judgment  lien,^  so  that  it  has  precedence  over 
junior  judgment  liens  which  accrued  prior  to  the  vacating 
of  the  sale.*  Generally,  the  revival  of  a  judgment  operates 
prospectively  only,  and  does  not  impair  conveyances  made 
prior  to  such  revival.* 

§  384.  Discharge  by  Act  of  Defendant.  —  Payment  is 
the  only  act  by  which  the  defendant  can  discharge  or 
avoid  the  lien  of  a  judgment.'  It  is  the  duty  of  a  sheriff 
having  an  execution  to  receive  payment  of  the  judgment, 
if  a  tender  of  the  amount  due  be  made  to  him.  But  such 
tender  neither  discharges  the  judgment  nor  removes  its 
lien.  If  the  tender  is  refused,  the  remedy  available  for 
the  debtor  is  to  apply  to  the  court  on  motion  to  restrain 
the  sale  and  to  enter  satisfaction  of  the  judgment.  If  no 
attempt  is  made  to  obtain  such  redress  in  court,  the  party 
making  the  tender  cannot  treat  the  judgment  as  satisfied. 
"  The  doctrine  of  tender  is  not  applicable,  for  that  cannot 
be  made  after  an  action  is  commenced;   and  in  cases 

^  Lyon  V.  Hampton,  20  Pa.  St.  46.  *  McHany  9.  Sohenk,  8S  IXL  867. 

*  Page  r.  Banson,  22  111.  484.  *  CoomU  v.  Jordan,  3  Bland,  384; 

*  Renickv.  Ludington,  14  W.  Va.  367.    22  Am.  Dec  236. 

«  McHauy  v.  Sohenk,  88  III  357.  «  Tinney  v.  Woliton,  41  BL  219. 
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where  a  tender  is  made  in  seasoDi  and  the  creditor  refuses, 
the  effect  is  merely  to  discharge  the  debtor  from  subse- 
quent interest  The  principal  is  never  discharged,  unless 
under  peculiar  circumstances,  as  where  there  was  not, 
after  the  tender  and  refusal^  any  remedy  to  enforce  the 
payment  of  the  debt  or  the  performance  of  his  duty. 
The  debt  still  remains  due  and  the  judgment  in  force."* 

g  385.  Division  of  Ooimty  or  State.  —  A  lien  which 
has  once  attached  must  remain  until  it  is  discharged  by 
act  of  the  parties,  removed  by  subsequent  legislation,  or 
has  expired  by  statutory  limitation.  Therefore  the  erec- 
tion of  a  new  county*  or  a  new  state'  subsequently  to  the 
docketing  of  the  judgment,  including  in  its  limits  the 
lands  of  the  debtor,  does  not  release  or  otherwise  affect 
the  lien. 

§  386.  By  Nonclaim.  —  In  Pennsylvania,  a  long  series 
of  decisions  established  the  rule  that  a  sale  made  by  an 
officer  ander  an  execution  divests  all  liens  of  a  definite 
amount,  and  that  the  lien  creditor,  omitting  to  claim  out 
of  the  proceeds  of  the  sale,  nevertheless  loses  his  right  to 
resort  to  the  land.^ 

§  387.  Of  Judgments  Discharged  by  Frauds.  —If  the 
plaintiff,  through  fraudulent  misrepresentations,  is  induced 
to  release  his  lien  or  to  satisfy  his  judgment,  an  interven- 
ing purchaser  of  the  property  who  participated  in  the 
fraud  will  not  be  protected  from  the  lien  thus  sought  to 
be  avoided.* 

g  388.  Discharge  by  Merger  of  Judgment.  —  The 
merger  occasioned  by  one  judgment  being  recovered 
upon  another,  as  it  extinguishes  the  judgment  sued  upon 
as  a  cause  of  action,  also  destroys  its  effect  as  a  lien. 

^  Jackflon  v.  Law,  5  Cow.  24S;  af-        *Oat6Wood   «i»    Goode,    23    Gratt. 

firmed  on  appeal  in  Law  v.  Jackaon,  9  880. 
Cow.  641.  *  Gomm'ra  of  Spring  Oafdens'  Ap- 

*  Davidson  v.  Root,  11  Ohio,  98;  37  peal  8  Watts  &  S.  444. 
Am.  Dec.  411;  Bowman  «.  Hovions,  17        *  White  v.  Jones,  38  HI.  169. 
Cal  471;  Hay's  Appeal,  8  Pa.  St  182. 
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§  389.  Cannot  be  Restored.  —  The  payment  of  a  judg- 
ment in  whole  or  in  part  releases  the  lien  to  the  extent  of 
the  payment;  and  it  cannot  be  restored  as  a  lien  by  any 
subsequent  agreement  between  the  parties.^  In  Pennsyl- 
vania it  seems  to  be  competent  for  the  parties  in  interest 
to  prolong  the  lien  by  agreement.  Thus  A  recovered 
judgment  against  6,  April  4, 1846;  B  afterwards  conveyed 
to  C  real  estate  liable  to  the  judgment  lien.  D  then  had 
judgment  against  0,  July  24, 1850.  On  the  twenty-eighth 
day  of  March,  1851,  A  and  C  agreed  that  the  first-named 
judgment  should  continue  to  be  a  lien  for  another  term 
of  five  years.  It  was  afterwards  decided  that  A  and  C 
had  power  thus  to  prolong  the  lien;  that  6  was  not  a 
necessary  party  to  the  agreement;  that  the  terre  tenant, 
being  the  only  person  injured  by  the  arrangement,  was 
the  only  one  who  need  join  with  the  plaintiff  therein;  and 
that  D,  being  a  mere  second  encumbrancer,  could  not 
avoid  C's  contract  with  A.* 

§  390.    Discharge  by  Sale  under.  —  A,  B,  and  0  had 

judgments  against  D,  having  priority  as  here  named.  B 
levied  upon  and  sold  D's  land,  realizing  a  sum  insufficient 
to  pay  his  judgment.  A  deed  under  this  sale  issued  to 
the  purchaser,  the  time  for  redemption  having  first  ex- 
pired. Meantime  A  sold  the  same  land  under  his  judg- 
ment. B,  during  the  period  allowed  for  redemption  from 
A's  sale,  but  subsequently  to  the  expiration  of  the  period 
allotted  for  redemption  from  his  own  sale,  attempted  to 
redeem  as  a  judgment  creditor,  and  paid  money  sufficient 
for  that  purpose,  and  C  thereafter  attempted  in  like  man- 
ner to  redeem  from  B.  Upon  these  facts  the  court  decided 
that  by  the  sale  under  B's  judgment,  which  had  become 
absolute  by  the  issuance  of  the  deed  therefor,  the  lien  of 
B's  judgment  and  of  all  judgments  over  which  it  had  pre- 

^  Purdy   «.    Doyle,   1    Paige,    &58;  Johns.  Ch.  247;  Reniok  «.  LadingtoOv 

Denegre  «l   Haan,  13  Iowa,  240;  De  14  W.  Va.  867. 

la  Vergne  v,  Evertson,  1  Paige,  181;  >  Samea's  Appeal,  26  Pa.  St.  184. 
19  Am.  Dec.  411;  Troup  vl  Wood,  4 
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cedence  was  exhausted;  and  that  therefore  neither  B  nor 
C  was  qualified  to  make  a  valid  redemption.^    Judgment 
creditors  are  generally  accorded  the  right  to  redeem  the 
real  property  of  their  debtors  which  has  been  sold  under 
execution ;  but  when  one  of  such  creditors  makes  a  sale 
under  his  judgment  for  a  sum  not  sufficient  to  satisfy  it, 
his  lien  is  extinguished  as  against  the  lands  sold,  and 
therefore  he  cannot  redeem  them  from  such  sale.^    But 
some  other  qualified  person  may  redeem,  and  then  the 
question  arises  whether  the  balance  due  on  the  judgment 
under  which  the  sale  is  made  constitutes  a  lien  on  the 
property;  and  if  so,  does  it  rank  as  a  lien  from  the  date 
of  the  redemption,  or  from  that  of  the  docketing  of  the 
judgment?    As  a  judgment  creditor,  after  selling  the  lands 
of  his  debtor,  has  no  right  to  redeem  them,  nor  to  again 
sell  them  in  satisfaction  of  his  judgment  while  the  former 
sale  remains  in  force,'  if  he  becomes  again  entitled  to  sell 
them  because  of  their  redemption,  his  lien  should  be  re- 
garded as  reattaching  at  that  time.^    The  majority  of  the 
decisions  upon  the  subject,  however,  support  a  different 
conclusion,  —  one  which  affirms  the  lien  in  such  a  case 
to  have  neither  been  discharged  nor  suspended  by  the 
sale,  but  to  have  continued  in  force  as  against  all  liens 
subsequent  to  its  original  inception,  and  this  whether  the 
redemption  was  effected  by  the  judgment  debtor  or  by  one 
exercising  the  right  to  redeem  as  the  holder  of  a  lien 
against  the  property  of  such  debtor. 

§  391.  Payment  without  Discharge. — In  some  cases,  of 
which  we  shall  treat  more  fully  in  the  chapter  upon  "Sat- 
isfaction,'' payment  of  a  judgment  may  be  made  to  the 
plaintiff  without  producing  the  discharge  thereof.    This 

>  Ex  pttrte  Stevens,  4  Cow.  133.  '  Freeman  on  Executions,  seo.  317. 

>  People  V.  Fleming,  2  N.  T.  4S4;  « Clayton  v.  Ellis,  60  Iowa,  590; 
Rasaell  v.  Allen,  10  Paige,  249;  Ex  Crosby  v.  Elkander  Lodge,  16  Iowa, 
parte  Paddoc^  4  Hill,  544;  Freeman  399;  Escher  v,  Simmons,  54  Iowa,  269; 
V.  Jordan,  17  Ala.  500;  Clayton  v.  Peckenban^h  v.  Cook,  61  Iowa,  477. 
Ellis,  50  Iowa,  690;  Simpson  v.  Castle,  ^  Settlemire  «.  Kewsom,  10  Or.  446; 
52  CaL  644;  Blaok  «s  Geriohton,  58  State  o.  Sherrill,  34  Ind.  57;  Allen  «. 
CaL  56.  McGaaghney,  31  Ark.  252. 
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happens,  as  we  shall  see,  when  the  party  making  the 
payment,  though  compelled  to  do  so  for  his  own  protec* 
tion,  or  to  fulfill  some  obligation  on  which  he  is  not  pri- 
marily liable,  is  entitled  in  equity  to  be  invested  with 
some  portion  or  with  all  the  rights  previously  held  by 
the  judgment  creditor.  Whenever,  after  payment,  the 
judgment  may  be  kept  alive  for  any  purpose,  its  lien  will 
survive*  for  a  like  purpose.  Thus  a  party  purchasing  land 
of  a  surety,  subject  to  a  judgment  against  several  co-sure- 
ties, and  who  is,  for  his  own  protection,  compelled  to  pay 
plaintiff  to  avoid  the  lien,  need  not  thereby  discharge  the 
lien  on  lands  held  by  the  other  defendants.  It  becomes 
the  duty  of  the  creditor  on  such  payment  to  instantly 
transfer  to  the  payor  the  judgment  and  all  the  securities 
for  its  satisfaction.  If  he  refuses  to  do  so,  a  suit  in  equity 
may  be  maintained  to  subject  the  other  lands  to  the  pay- 
ment of  a  ratable  part  of  the  amount  which  the  purchaser 
has  been  compelled  to  pay.^ 

§  391  a.  The  Destruction  of  Liens  by  Lapse  of  Time. 
—  The  provisions  of  the  statutes  of  the  different  states 
governing  the  duration  of  judgment  liens  are  so  various 
that  we  shall  not  attempt  to  make  any  complete  reference 
to  them  here.  In  many  of  them  the  time  within  which 
judgments  operate  as  liens  is  designated  as  a  specified 
number  of  years  from  the  entry  or  from  the  docketing  of 
the  judgment,  while  in  others,  when  the  time  named  in 
the  statute  has  expired  or  is  about  to  expire,  proceedings 
may  be  instituted  to  revive  the  judgment  and  to  continue 
the  lien.  In  some  of  the  stateSi  while  the  lien  is  specified 
as  continuing  for  a  certain  period  of  time,  its  continuance 
is  made  to  depend  upon  the  plaintiff's  taking  out  execu- 
tion within  specified  times,  and  thereby  showing  diligence 
in  the  attempted  collection  of  his  judgment.*    In  Iowa 

1  Famold  o.  Bank  of  Missouri,  44  '  Barron  «.  Thompson,  54  Tex.  235; 

Mo.  336;  Ex  parte  Crisp,  1  Atk.  133;  Ficklin  «l  MoCarty,  64  Tex.  870;  Ba^ 

Lathrop  and  Dale's  Appeal,  1  Pa.  St.  sett  v.  Proetzel,  53  Tex.  569;  WjIm  «. 

512;  lidderdale  v,  Robinson,  12  Wheat.  Posey,  71  Tex.  84. 
594. 
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and  North  and  South  Carolina,  jadgments  are  liens  for  ten 
years  after  their  rendition.'    In  Nebraska  and  Ohio,  lands 
of  a  judgment  debtor  are  bound  by  the  lien  of  judgments 
against  him  for  the  period  of  five  years  next  after  their 
rendition,  and  the  lien  appears  to  be  capable  of  indefinite 
continuance,  by  taking  out  execution  within  the  five  years 
and  every  five  years  thereafter.'    In  Illinois,  a  judgment 
of  a  court  of  record  is  a  lien,  from  the  time  it  is  ren- 
dered or  revived,  for  the  period  of  seven  years,  and  no 
longer;  bat  if  execution  is  not  issued  within  a  year  from 
the  time  the  judgment  becomes  a  lien,  it  ceases  to  be  a 
lien;  but  if  it  is  so  issued  and  levied,  and  the  levy  is  made 
thereunder,  a  sale  may  take  place  within  one  year  after 
the  expiration  of  the  seven  years,  without  losing  the  ben- 
efit of  the  judgment  lien.*    In  New  York,  a  judgment 
docketed  in  the  county  clerk's  ofiSce  as  required  by  stat- 
ute is  a  lien  on  the  real  property  and  chattels  real  of  the 
debtor  for  ten  years  after  the  filing  of  the  judgment  roll, 
and  no  longer;  but  the  time  during  which  the  judgment 
debtor  is  stayed  by  an  injunction  or  other  order,  or  by  the 
operation  of  an  appeal,  or  by  express  provision  of  law,  from 
enforcing  his  judgment  is  not  computed  as  a  part  of  the 
ten  years.* 

Applying  the  rule  that  the  sovereign  power  is  not 
bound  by  a  statute  unless  it  expressly  so  declares,  it  has 
been  held  that  if  a  judgment  is  recovered  in  favor  of  a 
state,  the  statutes  limiting  the  duration  of  judgment  liens 
do  not  apply,  and  therefore  that  a  judgment  continues 
to  be  a  lien  as  long  as  it  is  capable  of  being  enforced  by 
execution.' 
In  some  of  the  states,  the  time  named  in  the  statute  as 

'McClun's  Iowa  Aon.  Code,  teo.  S40,  aecs.   1,  6;  Hastings  v.  Bryant, 

4089;  Virden  v.   Sfaepard,  72  Iowa,  116BL69;  Barth  v.  Commeroial  Bank, 

546;  Pasoor  9.  Rhyne,  S2  N.  a  149;  115  HL  472;  Breed  v.  Oorham,  108  lU. 

Adicket  v.  Lowry,  12  S.  G.  97.  81. 

'Reynold*  v.  Gobb^  15  Neb.  878;  <N.  T.  Coda  Civ«  Proc.,  leos.  1251, 

Smith  and  Benedict'!  Ohio  Rev.  Stats.,  1255. 

Mc  5380L  '  Commonwealth     v.     Baldwin,     1 

*  Hnrd'f  UL   Rev.   State.   1885,  pi  Watts,  54;  26  Am.  Dea  Sa 
Judo,  n.— 44 
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the  life  of  judgment  liens  applies  only  as  against  pur- 
chasers and  encumbrancers,  and  a  judgment  continues 
to  be  a  lien  as  against  the  judgment  debtor  after  the  ex- 
piration of  the  time  designated  in  the  statute.' 

If  the  statutes  of  a  state  have  not  provided  any  limit 
of  the  time  in  which  judgment  liens  continue  to  oper- 
ate, they  will  beJield  to  be  operative  during  the  time  in 
which  the  judgment  creditor  is  entitled  to  take  out  execu- 
tion for  the  purpose  of  enforcing  his  judgment.' 

§  891  b.  Releases. — A  release  of  a  judgment  lien 
necessarily  results  from  the  satisfaction  and  extinguish- 
ment of  the  judgment  itself.  A  tender  to  the  judgment 
creditor  of  the  amount  due,  if  not  accepted  by  him,  does 
not,  in  the  absence  of  a  statute  giving  it  that  effect,  oper- 
ate to  release  the  judgment  lien.*  A  judgment  creditor 
may  doubtless  release  his  lien  without  satisfying  his  judg- 
ment, either  by  executing  a  conveyance  of  the  premises 
affected  by  the  lien  or  some  part  thereof,  or  indicating 
in  any  other  manner  that  he  abandons  his  right  to  sell 
the  property,  or  some  portion  thereof,  for  the  satisfaction 
of  his  judgment.  If  a  conveyance  is  made  for  the  pur- 
pose of  releasing  a  judgment  lien,  but  is  not  recorded,  or 
if  recorded  is  so  recorded  as  not  to  describe  the  land  in- 
tended to  be  released,  a  purchaser  at  an  execution  sale, 
relying  on  the  judgment  lieu,  and  having  no  notice  of 
the  conveyance  to  release  it,  acquires  title  to  the  property 
sold.^  As  between  a  judgment  debtor  and  a  judgment 
creditor,  the  latter  may  release  any  portion  of  the  land 
subject  to  the  judgment  lien,  without  losing  his  right  to 
proceed  against  other  portions.'    As  we  shall  hereafter 

1  Brown's  Appeal,  91   Pa.  St  485;  Hutoheson   v.  Grabbo,  SO   Ya.   251; 

McCahan  v.  Elliott,  103  Pa.  St  034;  Paxton  r.  Rich,  »5  Ya.  378. 

Fetterman  v.  Murphy,  4  Watts,  424;  '  People  v.  Beebe,  1  Barb.  379;  Ex 

28  Am.  Dec.  729;  Aurand's  Appeal,  parte  Peru  Iron  Co.,  7  Cow.  MO;  Law 

84  Pa.  St.  151;  Hinds  v.  Scott.  11  Pa.  v.  Jackaon,  9  Cow.  041;  Linooln  Sav. 

St.  19;  61   Am.   Dea   500;  TufU  v.  Bank  v.  Ewing,  12  Lea,  598. 

Tufts,  18  Wend.  021.  *  Huff  v.  Morton,  83  Mo.  399;  Mel^ 

*  Werdenbaugh  v.  Reid,  20  W.  Ya.  Ion's  Appeal,  90  Pa.  St.  475. 

688;  Shipley  v.  Pew.  23  W.  Va.  487;  »  Wolfe  ».  Gardner,  4  Harr. (Del.) 338. 
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show,  equity  will  often  control  a  judgment  creditor  by 
compelling  him  to  satisfy  his  judgment,  if  he  can  do  so, 
by  first  selling  land  which  has  not  been  sold  by  the  judg- 
ment debtor,  and  upon  which  there  are  no  junior  liens; 
and  in  the  event  that  the  judgment  debtor  has  sold  sev- 
eral parcels  of  land,  will  compel  sales  of  the  same  parcels, 
if  made  at  all,  to  be  made  in  an  order  inverse  to  that 
of  their  alienation.^  Therefore  it  would  seem  that  pur- 
chasers and  encumbrancers  under  a  judgment  debtor 
have  equities  that  a  judgment  creditor  ought  not  to  be 
allowed  to  sacrifice,  by  releasing  his  lien  as  to  some  prop- 
erty and  enforcing  it  as  to  other  property,  to  their  preju- 
dice. One  who  has  purchased  lands  which  are  subject  to 
a  judgment  lien  is,  by  some  of  the  courts,  regarded  as  a 
surety  for  the  payment  of  the  judgment,  and  a  creditor, 
having  notice  of  such  purchase,  who  thereafter  releases 
other  property  or  gives  up  securities  for  the  payment  of 
his  debt,  is  held  to  have  released  the  lands  of  such  pur- 
chaser.' Other  courts,  while  they  concede  that  a  purchaser 
of  part  of  the  lands  subject  to  a  judgment  lien  has  a  right 
to  insist  that  it  be  satisfied  out  of  the  lands  retained  by  the 
debtor,  hold  that  a  creditor  is  at  liberty  to  release  any 
portion  of  the  lands  subject  to  his  lien,  unless  purchasers 
from  his  debtor  have  given  warning  that  the  lands  not 
released  are  insufficient  to  satisfy  the  judgment  without 
the  sale  of  the  lands  which  the  debtor  has  sold  to  them.* 
Generally,  the  lien  of  a  judgment  cannot  be  discharged 
except  by  its  satisfaction,  or  by  a  release  given  by  the 
judgment  debtor,  or  by  some  conduct  on  his  part  estop- 
ping him  from  enforcing  it.  Hence  a  judgment  lien  may 
be  enforced  though  a  debtor  has  sold  the  land  subject  to  it/ 
or  has  died,^  or  has  been  adjudged  to  be  a  bankrupt,*  or  a 

1  Poiit,  sec.  395.  *  Doremus  n.  Walker,  8  Ala.  194;  42 

s  Barnea  v.  Mott,  64  N.  T.  397;  21  Am.    Deo.    634;    Freeman  on  Ezecu- 

Am.  Elep.  625;  IngalU  v,  Morgan,  10  tions,  aea  207;  Reeser  v.  Johnaon,  76 

N.  T.  178.  Pa.  St.  313;  Peek  v,  Jenness,  7  How. 

*  Snyder  «L  Crawford,  98  Pa.  St.  414.  612;  McDonald  v.  Moore,  8  Ben.  579 

*  Brooker  v.  Spragne,  99  Ind.  169.  Hndaon  v.  Adams,  18  Bank.  Beg.  102 
^  Union  Bank  v.  Powell's  Heirs,  3  Storer  v.  Haymes,  18  Bank.  Reg.  354 

Fla.  175;  52  Am.  Dec.  367;  Dnrham  v.     Shelley  v.  Elliston,  18  Bank.  Reg.  375 
Beaton,  28  VA,  264;  81  Am.  Dec.  275.     McCance  v,  Taylor,  10  Gratt  580. 
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receiver  of  his  estate  has  been  appointed.'  If  a  purchaser 
of  land  subject  to  a  judgment  lien  afterward  purchases 
the  judgment,  he  is  not  estopped  from  enforcing  its  pay- 
ment out  of  other  lands  of  the  judgment  debtor.' 

Past  V.  — EXTENDING  AND  REVIVING. 

§  392.  Scire  Facias.  —  The  lien  of  judgments,  being 
generally  created  and  limited  by  statutes  prescribing  the 
period  of  its  duration,  is,  for  the  most  part,  kept  strictly 
within  the  bounds  thus  assigned  to  it.  The  object  of  a 
scire  facias  is,  not  to  extend  or  to  continue  the  lien,  but  to 
enable  plaintiff  to  make  it  available  by  execution.  There- 
fore, if  the  law  provides  that  judgment  liens  shall  continue 
for  a  number  of  years,  but  that  execution  can  issue  only 
within  a  shorter  period,  it  may  be  necessary  for  the  plain- 
tiff to  revive  his  judgment  so  as  to  obtain  execution  after 
the  lapse  of  this  shorter  period,  and  before  the  expiration 
of  the  lien.  In  case  he  proceeds  to  revive  his  judgment 
by  scire  facias,  this  will  not  prolong  the  lien  beyond  the 
time  prescribed  by  statute.*  In  Ohio,  a  judgment  may 
become  dormant,  and  thereby  lose  its  lien  as  against  a 
mortgage  made  by  the  debtor  during  the  life  of  the  lien. 
A  revival  of  the  judgment  cannot  affect  the  mortgage  or 
any  other  prior  lien.^  In  Arkansas,  on  the  other  hand, 
while  the  lien  of  judgments  commences  on  the  day  of 
their  rendition  and  continues  for  three  years  thereafter, 
it  may  be  continued  by  scire  facias  for  another  period  of 
three  years.  The  lien  of  the  judgment  of  revivor  con- 
tinues only  three  years  from  the  issuing  of  the  writ  of 
scire  facias^  and  it  cannot  be  prolonged  by  delaying  to 
enter  the  judgment  of  revivor  until  more  than  three  years 
after  the  expiration  of  the  lien  of  the  original  judgment. 
If  no  scire  facias  issues  within  three  years  after  the  rendi- 

1  SoQthern  Bank  9.  Ohio  Ins.  Co.,  22  9.  Kip»  6  Paige,  88;  29  Am.  Dee.  748; 

Ind.  181;  Albany  C.  B.  «.  Schermer-  Whitmg  v.  Beebe,  12  Ark.  677;  Noiw 

horn,  0  Paige,  872;  38  Am.  Dec.  661.  ton  «.  Beaver,  6  Ohio,  180;  Bank  » 

s  Oaley  v.  Morgan,  114  Ind.  860.  Wella,  12  Mo.  864;  51  Am.  Deo.  183. 

'Denegre  v.  Haan,  13  Iowa,  240;  <  Tracy  v.  Tracy,  5  McLean,  456; 

Tnfta  V.  Tufts,  18  Wend.  621;  Mower  Miner  «.  Wallaoe,  10  Ohio^  403. 
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tion  of  a  judgment,  it  may  nevertheless  be  revived,  in 
which  event  the  judgment  of  revival  is  a  lien  only  from 
the  day  of  its  entry.* 

§  393.  Inability  to  Ezecnto  Process.  —  In  Tennessee, 
the  impossibility  of  executing  the  process  of  the  courts 
daring  the  late  civil  war  has  been  urged  as  a  sufficient 
reason  for  extending  the  lien  of  judgments  beyond  the 
period  prescribed  by  statute.  This  case  did  not  end,  as 
most  hard  cases  are  said  to  do,  by  making  a  bad  prece- 
dent. The  court  adhered  to  the  law,  and  declined  to 
relieve  the  manifest  hardship  resulting  therefrom  by 
judicial  legislation.' 

§  394.  Stay  of  Execution  by  Injunction,  Appeal,  or 
Otherwise. — The  remarks  made  in  the  preceding  section 
commending  the  decision  in  Tennessee  as  an  example  of 
adherence  to  law  when  the  temptation  to  judicial  legisla- 
tion was  almost  irresistible  are  by  no  means  applicable 
to  several  constructions  given  by  the  courts  to  the  effect 
of  stays  of  execution  made  without  the  consent  of  the 
plaintiff.  In  Pennsylvania,  a  statute  provided  that  no 
judgment  should  continue  to  be  a  lien  on  the  real  estate 
of  the  debtor  during  a  longer  period  than  five  years  from 
the  first  return  day  of  the  term  at  which  such  judgment 
might  be  entered,  unless  revived  in  the  manner  prescribed 
bylaw.  Under  this  it  was  held  that  if  judgment  were  ren- 
dered with  a  stay  of  execution,  the  lien  would  continue 
five  years  from  the  expiration  of  the  stay}  In  California, 
the  statute  regulating  the  lien  and  docketing  of  judg- 
ments in  force  prior  to  the  adoption  of  the  present  Code 
of  Civil  Procedure  provided  "that  the  lien  shall  continue 
for  two  years,  unless  the  judgment  be  previously  satis- 
fied.'' At  quite  an  early  day  the  supreme  court  of  the 
state  was  called  upon  to  decide  whether  a  stay  of  execu- 
tion resulting  from  filing  a  sufficient  bond  for  that  pur- 

'  Hovhy  V.  Bcrman,  45  Ark.  304.  '  Pannock  «.   Hart,   8  Serg.  ft  R. 

'Smart  9.  Hmod,  2  Heiak.  223.  869. 
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pose  extended  the  time  during  which  the  lien  could 
continue.  The  statute,  it  will  be  seen,  made  no  excep* 
tions  whatever.  Notwithstanding  the  protest  of  counsel 
against  judicial  legislation,  and  their  requesting  the  court 
to  **not  forget  that  wise  old  saying  of  one  of  the  English 
judges  that  *  hard  cases  are  the  quicksands  of  the  law/  "  it 
was  held  that  the  period  during  which  he  was  tied  up  by 
the  stay  was  not  to  be  counted  against  the  judgment 
creditor.  The  reasoning  employed  in  the  opinion  of  the 
court  seems,  to  my  mind,  rather  to  show  that  the  legisla- 
tors ought  to  have  incorporated  some  exception  in  the 
statute,  and  that  they  would  have  done  so  if  their  atten- 
tion had  been  attracted  to  the  propriety  of  so  doing,  than 
that  the  language  employed  by  them  indicated  even  an 
intention  to  permit  of  any  exceptions.  The  court  said: 
"  The  first  reading  of  the  act  would  seem  to  be  conclusive 
in  favor  of  the  appellant;  but  when  we  come  to  examine 
the  legal  solecism  of  allowing  a  party,  by  his  own  motion, 
thus  to  defeat  the  remedy  which  the  law  has  given  the 
creditor,  and  to  destroy  the  security  furnished,  which 
must  inevitably  result  if  the  construction  contended  for 
be  sustained,  we  are  necessarily  put  upon  inquiry  as  to 
the  intention  of  the  legislature  and  the  possibility  of 
escape  from  any  such  absurd  consequences.  The  ob- 
vious intention  was  to  charge  the  estate  of  the  judg- 
ment debtor,  and  to  give  the  creditor  two  years  to 
make  his  money.  The  statute  intended  that  this  time 
should  run  from  the  date  of  the  judgment,  or  period  at 
which  the  plaintiff  was  in  a  situation  to  take  out  execu- 
tion, and  pursue  his  remedy  to  final  satisfaction.  By  the 
defendant's  own  act,  the  force  of  that  judgment  has  been 
suspended,  and  the  lien,  which  is  merely  an  incident, 
must  share  a  like  fate.  It  would  be  absurd  to  say  that  a 
lien  attached  upon  a  judgment,  and  expired  by  its  own 
limitation  while  the  judgment  was  still  infierif  and  could 
not  be  prosecuted  to  full  fruition.  The  defendant  would 
thus  be  able  to  abridge,  if  not  destroy,  the  lien,  and  in 
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all  cases  where  a  period  of  more  than  two  years  inter- 
yeued   between   the  date  of  the  judgmeut  in  the  court 
below  and  the  final  judgment  in  this  court,  to  substi- 
tute personal  for  that  security  which  the  law  gives  the 
successful   party."*     This   decision   and  the   one   cited 
from  the   Pennsylvania  reports  are  of  the  class  which 
Mr.   Sedgwicky   in   his   work,  says  "can   hardly  fail  to 
bring  to  the  lips  of  the  student  the  motto  of  this  volume: 
Great  is  the  mystery  of  judicial  interpretation.'*  *    They 
certainly  violate  the  rules  laid  down  by  the  same  author, 
and  by  him  sustained  by  the  citation  of  numerous  cases: 
"That  if  that  intention  is  expressed  in  a  manner  devoid 
of  contradiction  and  ambiguity,  there  is  no  room  for 
interpretation  or  construction,  and  the  judiciary  are  not 
at  liberty,  on  consideration  of  policy  or  hardship,  to  de- 
part from  the  words  of  the  statute;  that  they  have  no 
right  to  make  exceptions  or  insert  qualifications,  however 
abstract  justice  or  the  justice  of  the  particular  case  may 
require  it."  *    The  reasoning  advanced  by  Chief  Justice 
Murray,  in  the  opinion  from  which  we  have  quoted  above, 
in  the  case  of  Dewey  v.  Latson,  is  equally  applicable  to  all 
cases  in  which  the  plaintiff  has  been  prevented  by  the  act 
of  the  court  or  of  the  defendant  from  prosecuting  his 
judgment "  to  full  fruition/'   And  the  subsequent  decisions 
in  the  same  state  exclude  from  the  computation  of  the 
time  allotted  as  the  life  of  judgment  liens  all  stays  of 
execution  ordered  by  the  court.^    In  Missouri,  the  fact 
that  an  appeal  or  writ  of  error  is  prosecuted  and  a  super^ 
sedeoB  obtained  does  not  prolong  the  life  of  judgment 
Uens.*     If  the  undertaking  on  appeal  is  insufficient  in 
amount  to  stay  proceedings,  the  lien  of  the  judgment  will 
not  be  prolonged  thereby.*     Neither  can  the  lien  be  ex- 

'  Dewey  9.  Latson,  6  CaL  130;  af-  ^  Barroilhet  v,  Hathaway,  31   Cal. 

finned  in  Eaglund  «.  Lewie,  26  CaL  396;  89  Am.  Dec.  193. 

337.  *  Christy  v.  Flanagan,  37  Mo.  670; 

'  Sedffwiek  on  Statatory  and  Goniti-  Choteau  v.  KuckoUe,  20  Mo.  442. 

tntionaf  Law,  306.  '  Gruner  v.  Weston,  66  Tex.  209; 

*  Se^U^ck  on  Statatory  and  Consti-  Chapin  v.  Broder,  16  CaL  403. 
tatioDaiLaw,  295. 
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tended  by  an  agreement  between  the  parties  to  stay  exe- 
cution, nor  by  any  stay  not  entered  of  record,  that  being 
the  only  place  at  which  all  purchasers  are  bound  to  look.^ 
A  statute  of  Ohio  limited  the  li6n  of  judgments  to  one 
year  after  their  rendition,  and  provided  that  in  case  the 
judgment  was  against  a  principal  and  surety,  the  plaintiff 
should  be  restrained  from  proceeding  against  the  latter 
until  the  property  of  the  former  was  exhausted.  Under 
this  statute  it  was  decided  that  though  the  execution 
against  the  surety  was  delayed  by  order  of  the  court,  the 
plaintiff  lost  his  lien  at  the  expiration  of  the  year.'  The 
plaintiff  may  be  enjoined  from  enforcing  his  judgment 
during  either  the  whole  or  some  portion  of  the  time  in 
which  it  was  operative  as  a  lien;  and  the  injunction  may 
have  been  procured  upon  giving  a  bond  with  sureties  to 
indemnify  plaintiff  from  loss  in  the  event  that  the  in* 
junction  should  finally  be  dissolved  or  determined  to  have 
been  improperly  issued.  There  are  cases  proceeding  upon 
the  theory  that  where  the  plaintiff,  by  the  injunction  bond, 
acquires  a  new  secarity  upon  which  he  can  proceed  to 
obtain  satisfaction  of  his  judgment  should  the  injunction 
be  dissolved,  the  lien  of  his  judgment  is  at  once  extin* 
guished.'  But  the  better  view  is,  that  the  issuing  of  an 
injunction  which  is  subsequently  dissolved  does  not  sus- 
pend or  destroy  a  judgment  lien.*  The  more  difficult 
question  is  to  determine  whether  it  may  not,  by  suspend- 
ing the  right  to  issue  execution,  continue  the  lien  for  a 
period  corresponding  to  such  suspension.  If  the  judg- 
ment debtor  procures  the  injunction,  and  thereby  prevents 
the  enforcement  of  the  judgment,  he  is,  upon  equitable 

>  Bombay  «.  Boyer,  14  Sera.  &  R.  Waul,  44  Tax.  649;  Rnnell  v.   Mo- 

253;  16  Am.  Daa  494.  Okmpbell,  29  Tax.  31. 

>Eamfit  fL   Winaaa,   8  Ohio^  135.        •Bartlatt«.Qayle,6Ala.305;41Am. 

In  Indiana  an  agreement  by  which  Dee.  52;  Hanley  «.  Wallace,  3  B.  Mon. 

execution  ia  atayml  haa  the  effect  of  184;Woodv.Gary,  6  Ala.43;  Manaony 

continuing  the  duration  of  the  lien:  v,  U.  S.  Bank,  4  Ala.  760;  Conway  m, 

Applegate  m,  Edwarda,  45  Ind.  329.  Jett»  3  Terg.  481;  24  Am.  Dea  590. 
The  rule  ia  otfaerwiae  in  PennaylTania:        *  Anderaon  v,  IVdinga,  8  Md.  427; 

Hemphill  v.  Carpenter,  6  Watts,  24;  63  Am.  Dea  708;  Murphy  v.  Cord,  12 

Wallace'a  Appeal,  6  Pa.  St.  106;  Beta'i  GUI  ft  J.   182;  Smith  «.   Everby,  4 

Appeal,  1  Pa.  St.  277.    See  Ayera  v.  How.  (Mias.)  17& 
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principles,  not  permitted  to  take  advantage  of  his  own 
wrong,  and  will  not  be  heard  to  urge  that  the  lien  has 
been  lost  by  the  delay  compelled  by  his  writ.'  If,  how- 
eyer,  property  of  the  judgment  debtor  has  been  sold  by 
him,  the  lien  cannot,  as  against  the  purchaser,  be  pro* 
longed  by  an  injunction  issued  in  a  suit  to  which  he  was 
not  a  party.* 

§  394  a.  Sale  after  Expiration  of  Lien. — The  time 
during  which  judgments  have  the  force  of  liens  on  the 
lands  of  judgment  debtors  is  usually  prescribed  by  statute. 
In  many  instances,  executions  have  been  taken  out  and 
levies  made  within  the  time  prescribed  for  the  continu- 
ance of  the  lien,  but  so  late  that  the  sale  did  not  take 
place  until  after  the  lapse  of  such  time.  In  regard  to 
such  cases,  so  far  as  our  observation  has  extended,  it  has, 
except  in  the  state  of  Missouri,*  been  uniformly  held  that 
the  execution  and  levy  did  not  continue  the  lien;  and 
that,  to  preserve  the  priority  acquired  by  the  judgment^ 
the  sale  must  be  made  during  the  statutory  period.  The 
title  acquired  at  such  a  sale  is  therefore  precisely  the  same 
as  though  the  judgment  had  never  been  regarded  as  a 
lien.^  In  some  of  the  states  the  statute  controlling  judg- 
ment liens  declares  that  if  an  execution  is  levied  within 
the  time  designated  as  the  duration  of  the  lien,  a  sale  may 
be  made  within  one  year  or  some  other  specified  time 
thereafter.  The  efifect  of  such  a  statute  is  to  prolong  the 
judgment  lien  until  the  termination  of  the  time  allowed 
for  making  the  sale.* 


iL7iinv.Gridle7,W«lk.  (ldSn.)64S;  v.  Shepherd,   6  Paige^  493;  2S  Am. 

18  Aid.  Deo.  591.  Deo.    437;   Bnpert   9.    Duiiiler,    12 

*Xneker  9.  Shade,  25  Ohio  St  355.  Smedee  ft  M.  097;  Beime  v.  Mower, 

•  Bank  «.  Weill,  12  Ma   361;  51  18  Smedee  ft  M.  427;  Daria  «.  Ehr* 

Am.  Dea  163;  Durretl  v.  Hulee,  67  man,  20  Pa.  St.  258;  BirdweU  «,  Cain, 

Mo.  201;  Wood  «.  MoMorly,  46  Mo.  1  Cold.   802;   Dickinson'a   Leaiee  ti. 

265.  Collina,   1    Swan,  516;   Sha^iard  «. 

^Bagley  fi.  Ward,  37  dd.  121;  99  Bailleal,8Tex.26;TrapnaIlv.Kiohard. 

Am.  Dea  266;  Jbaao  v.  Swift,  10  CaL  eon,  18  Ark.  543;  58  Am.  Dea  338; 

71:  70  Am.  Dea  698;  Roe  v.  Swart^  Jamee  «.  Wortham,  88  HI.  69:  Paaour 

5  Cow.  294;  Little  v.  Harrey,  9  Wend.  v.  Rhyme,   82  N.   0.   149;  Welle  «. 

158;  Tufte  v.  Tofts,  18  Wend.   621;  Bower,  126  Ind.  115. 

Graff  a  Kipp,  1  Edw.  Uh.  619;  Pettit  *  Haatingi  «.  Bryant,  115  IlL  69. 
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§  395.  Control  of  Equity  over. — One  who  has  neglected 
to  enforce  his  judgment  lien  in  proper  time  will  not,  in 
equity,  be  relieved  from  the  consequences  of  his  neglect.^ 
In  general,  courts  of  equity  will  not  interpose  to  take 
away  any  advantage  which  a  creditor  has  obtained  by  his 
diligence  in  securing  a  judgment  lien  on  the  debtor's 
estate.  Thus  when  a  judgment  lien  has  become  a  charge 
on  the  individual  real  estate  of  a  partner  for  a  firm  debt, 
equity  will  not  displace  it  in  favor  of  a  junior  judgment 
against  the  same  partner  for  his  personal  debt.  In  this 
case,  courts  of  equity,  in  the  administration  of  assets,  were 
it  not  for  the  judgment  lien,  would  have  given  the  cred- 
itors of  the  individual  preference  over  the  creditors  of  the 
partnership;  or  in  other  words,  they  would  have  distrib- 
uted partnership  effects  to  the  creditors  of  the  partnership, 
and  the  personal  effects  of  each  partner  to  his  personal 
creditors.  But  those  courts  **  never  interfere  where  the 
law  has  given  one  class  of  creditors  an  absolute  preference 
over  the  others,  but  recognize  and  enforce  all  antecedent 
liens,  claims,  and  charges  existing  on  the  property  accord- 
ing to  their  priorities.'"  But  these  rules  in  no  wise  impair 
the  authority  of  courts  of  equity  to  prevent  judgment 
creditors  from  retaining  an  advantage  which  they  secured 
through  misrepresentation  or  some  other  unconscientious 
and  inequitable  device.  Thus  if  land  be  conveyed  to  trus- 
tees for  the  benefit  of  creditors,  being  at  the  time  subject 
to  judgment  liens,  and  the  trustees  proceed  to  sell  the 
land,  the  purchasers  may  have  the  creditors  enjoined 
from  proceeding  to  enforce  their  liens,  if  they  can  clearly 
establish  that  they  were  led  by  the  creditors  to  believe 
that  they  would  look  to  the  trustees  for  their  claims.  In 
the  absence  of  a  clear  affirmative  showing  that  the  credi- 
tors made  such  representations,  they  will  be  allowed  the 
full  advantage  of  their  liens.' 

^  Smith  V.  Meredith,  80  Md.  429;  >  Meebh  v.  Allen,  17  N.  Y.  SOD;  72 

DoaglMV.  Baston,  6  Ohio,  162;  Sutton  Am.  Dao.  465;  Camming'!  Appeal,  25 

V.  McKinney,  82  Va.  46;  McCarty  «.  Pa.  St.  268;  64  Am.  Dec.  695. 

Ball,  82  Va.  872.  •  Donb  «.  Mason,  2  Md.  380. 
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Courts  of  equity  will  doubtless  interfere  to  prevent  an 
arbitrary  or  capricious  exercise  by  judgment  creditors  of 
their  power  to  sell  the  property  of  their  debtors,  and  will 
require  them  to  respect  the  equities  of  others,  when  they 
may  do  so  without  impairing  their  own  interests.     The 
lien  of  a  judgment  may  extend  over  lands  much  greater 
in  extent  than  necessary  to  its  satisfaction.     Other  per- 
sons may  have  liens  upon  parts  of  the  same  lands,  or  may 
have  made  purchases  thereof  subject  to  the  judgment 
lien,  or  some  portion  of  the  land  may  be  exempt  from 
execution,  except  in  satisfaction  of  a  particular  judgment 
lien.     Generally,  equity  will  require  the  judgment  credi- 
tor to  satisfy  his  claim,  so  far  as  he  can,  without  destroy- 
ing the  liens  and  equities  of  others.     If  the  debtor  has 
made  sales  of  different  parcels  of  his  real  estate,  the  credi- 
tor may  be  required,  in  proceeding  under  a  writ  to  sat- 
isfy his  judgment  lien,  to  first  sell  such  lands  as  the 
debtor  has  not  sold,  and  if  further  sales  remain  necessary^ 
then  to  proceed  against  the  tracts  sold  by  the  debtor  in 
an  order  inverse  to  that  of  their  alienation.'    If  there  are 
junior  liens  on  some  portion  of  the  property,  the  creditor 
will  also  be  compelled  to  satisfy  his  judgment,  if  possible, 
out  of  lands  not  subject  to  such  junior  liens.'    If  a  part 
of  the  lands  subject  to  a  judgment  lien  is  the  homestead 
of  the  judgment  debtor,  he  has  the  right  to  have  the  cred- 
itor first  sell  the  land  not  included  in  the  homestead.* 
If,  however,  there  are  creditors  having  junior  liens  on  the 
non-homestead  property,  the  courts  disagree  upon  the 
question  whether  they  are  entitled  to  require  the  creditor 
to  first  sell  the  homestead.     We  think  the  better  view  is, 

I  Alley  9.  Rogen,  19  Oratt.   889;  M.  859;  47  Am.  Deo.  92;  Thompson 

SaTinn  fiank  «.  Creswell,  100  U.  S.  v.  Murray,  2  Hill  Ch.  204;  29  Am.  Deo. 

630;  Hart  9.  Ewing,  12  Lea,  519;  Ben-  68;  Commeroial  Bank  v.  Western  R. 

ick  «.  Lndingtim,  20   W.   Va.   611;  B.,  11  Ohio,  444;  38  Am.  Deo.  739. 

Crawford  v.   Kichison,    101  DL   351;  '  Freeman  on  Exeontions,  sec  440; 

ftvade  V.  Richardson,  78  Va.  406;  Ramsey's  Appeal,  2  Watts,  228;  27 

Memtt  V.  Rachey,  97  Ind.  236;  Free-  Am.  Deo.  301;  Cheeseborongh  v.  Mil- 

man  <hi  Ezecutions»  see.  440;  Olowes  lard,  1  Johns.  Gh.  409;  7  Am.  Dec.  494. 

V.  Dickinson,  5  Johns.  Ch.  235;  Agri-  *  McLaughlin  v.  Hart,  46  Cal.  639; 

eoltiiral  Bank  «.  Pnllen,  8  Smedes  ft  Butler  v,  Stainback,  87  N.  0.  218. 
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that  the  equity  of  the  homestead  claimants  is  superiori 
and  that  the  homestead  must  not  be  sold  while  other 
lands  remain  subject  to  the  judgment  lien,  though  they 
are  also  subject  to  other,  but  junior,  liens.' 

§  396.  Transcripts  and  Abstracts.  — Justices  and  other 
inferior  courts  are,  as  a  general  rule,  not  required  to  keep 
judgment  dockets  for  the  purposes  of  creating  liens,  but 
judgment  creditors  are  permitted  to  take  steps  by  which 
the  judgments  of  these  courts  become  liens,  either  for  the 
same  length  of  time  as  though  they  were  judgments  of 
superior  courts,  or  for  some  other  period  designated  in  the 
statute.  To  make  such  judgments  operate  as  liens,  a  copy, 
transcript,  or  abstract  thereof  is  usually  required  to  be 
filed  for  record,  either  with  the  county  clerk  or  the  county 
recorder,  and  sometimes  to  be  docketed  by  the  county  derk, 
either  in  the  same  docket  used  for  other  judgments,  or  in 
a  docket  kept  especially  for  the  docketing  of  judgments  of 
inferior  court^.'  As  the  operation  of  judgment  liens  is 
usually  confined  to  the  county  in  which  the  court  was 
held  and  in  which  the  judgment  docket  is  kept,  provisions 
are  to  be  found  in  the  statutes  of  most  of  the  states  au- 
thorizing  a  judgment  creditor  to  obtain  a  copy  or  tran- 
script of  his  judgment  or  of  the  docketing  thereof,  and  to 
file  or  record  it  in  the  office  of  the  county  clerk  or  county 
recorder  of  other  counties  in  the  same  state,  and  there- 
upon it  becomes  a  lien  in  such  counties,  as  well  as  in  that 
in  which  the  judgment  was  entered.*  Some  statutes  pro- 
vide that  transcripts  so  filed  shall  become  and  continue 
to  be  liens  for  a  specified  time  after  the  filing  thereof. 
When  this  is  the  case,  the  lien  thus  created  sometimes 
commences,  and  often  continues,  after  the  lien  of  the 
original  docketing  has  expired;^  while  in  other  states  the 

1  Brown  «.  Conurd,  68  Ul.  180;  Kay  *  Langhlin  9.  Hawley,  0  CoL  170; 

«.  Adams,  45  Ala.  168;  Mo  Arthur  «.  American  Ina.  C(k  v.  Gibson,  104  Ind. 

Martin,  23  Minn.  80;  Ex  parte  Knos,  336;  Hobson  9.  MoGambridge,  190  IlL 

24  8.  C.  468;  Foley  «.  Cooper,  43  Iowa,  367. 

376;  Colby  v.  Crocker,  17  Ran.  627.  *  Berry «.  B«ed,  73  Ind.  235;  Bergen 

Contra,  White  v.  PoUeya,  20  Wis.  503;  «.  State,  68  Miss.  623. 

01  Am.  Dec.  432;  Myenrs  Appeal,  78  Pa.  *  Donner  v.  Palmer,  23  CaL  4a 
St.  452;  Shelly's  Appeal,  .36  Pa.  St.  373. 
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duration  of  the  lien  is  computed  from  tbe  rendition  of 
the  original  judgment.'  The  filing  of  a  transcript  in  an- 
other county  does  not  in  any  way  impair  the  lien  of  the 
judgment  in  the  county  in  which  it  was  pronounced.' 
The  directions  of  these  statutes  are  generally  regarded  as 
mandatory.  Therefore  no  lien  can  be  acquired  except 
upon  sach  judgments  as  are  contemplated  by  their  pro- 
visionSi  nor  otherwiso  than  by  a  substantial  compliance 
with  those  provisions  in  every  respect.' 

Pabt  vl 

§397.  For  Advances  to  be  Hade. — A  judgment  may 
be  taken  as  au  indemnity  against  contingent  liabilities 
or  to  secure  future  advances.  An  indorser  may  take 
judgment  to  indemnify  himself  from  the  consequences 
which  may  flow  from  his  indorsement,  and  may  assign 
the  same  to  another  persoui  who  becomes  security  in  his 
stead.  This  judgment  will,  in  favor  of  the  substituted 
security,  have  precedence  over  a  junior  judgment  docketed 
before  he  was  compelled  to  pay  the  indorsed  iiotes.^  A 
recording  act,  in  substance,  declaring  that  every  convey- 
ance not  recorded  shall  be  void  against  any  subsequent 
purchaser  in  good  faith,  etc.,  makes  the  records  notice  to 
subsequent,  but  not  to  prior,  purchasers  or  encumbrancers. 
Therefore,  if  a  judgment  is  confessed  to  secure  future 
advances,  and  a  mortgage  is  subsequently  made  and  re- 
corded on  the  judgment  debtor's  real  estate,  the  judgment 
creditor  is  not  affected  thereby,  unless  charged  with  ac* 
tual  notice,  but  may  proceed  to  complete  his  advances. 
If  the  mortgagee  wishes  to  avoid  the  judgments  standing 
as  security  for  further  advances,  he  should  give  the  judg- 
ment creditor  actual  notice  of  the  mortgage.'    On  the 

>  Brown  «.  Woskofl^  IIS  Ind.  569;  Anthony  9.  Taylor,  68  Tex.  403;  Mnl- 

Khaius's  Appeal,  49  Pa.  St.  419.  ler  v.  Boone,  63  Tez.  94;  Mellon  v. 

*  Farmers'  Bank  v.  Heiffbe,  3  Md.  Outhrie,   61   Pa.   St.  116;  Brooke  v, 

357;  Perry  v.  Morris,  66  N.  C.  221;  Phillips,    83    Pa.    St.     183;    WiUon 

Neil  9.  Oolwell,  66  Pa.  St.  216.  v.  Patton,  87  N.  G.  318. 

*Hohson  V.  McCambridge,  130  Dl.  •  Norton «.  Whiting,  1  Paige,  578. 

867;  Belbase  v.  Batto^  69  Tex.   636;  *  Trosoott «.  King,  6  Barb.  346. 
Pirebaugh   v.    Ward,    51    Tex.    409; 
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other  hand,  if  the  lien  given  to  secure  advances  to  be 
made  is  a  mortgage,  the  mortgagee  is  not  deemed  to  have 
notice  of  judgments  subsequently  entered,  and  therefore 
is  entitled  to  continue  his  advances  and  to  hold  a  para- 
mount lien  therefor  until  he  has  actual  notice  of  such 
judgments.^  In  Pennsylvania,  and  perhaps  in  South 
Carolina,  one  who  has  taken  a  judgment  or  other  lien  to 
secure  him  for  advances  to  be  made  must  take  notice  of 
subsequent  judgment  and  other  liens  duly  recorded,  and 
as  against  them,  the  lien  of  his  judgment  or  other  security 
is  resti^icted  to  advances  made  before  he  had  notice  thereof, 
whether  actual  or  constructive.* 

pabt  vn.— judgments  of  foreclosuke. 
§  398.  Merger  of  Lien. — The  cases  determining  the 
effect  of  a  judgment  of  foreclosure  of  a  mortgage  as  a 
merger  or  extinguishment  of  the  mortgage  lien,  though 
few  in  number,  are  irreconcilable  in  spirit.  In  New  York, 
a  mortgage  was  foreclosed,  but  the  decree  not  docketed. 
On  this  state  of  facts,  the  supreme  court  held  that  *'  this 
mortgage  was  merged  in  the  decree  entered  upon  it, 
which  decree  was  enrolled,  but  not  docketed.  The  lien 
of  the  mortgage  was  thus  extinguished  and  gone.  That 
a  judgment  at  law  extinguishes  the  debt  upon  which  it  is 
obtained  is  too  plain  a  proposition  to  require  argument 
or  authority  to  prove.  And  I  am  not  able  to  see  why  a 
decree  of  a  court  of  equity  should  not  have  the  same 
effect.  Indeed,  it  seems  to  me  that  the  rule  applies 
equally  in  both  cases.  The  decree  was  not  a  lien,  because 
it  was  not  docketed."*  This  part  of  the  decision,  though 
not  essential  to  the  determination  of  the  case,  and  though, 
so  far  as  we  know,  not  directly  affirmed  in  the  same  or 
any  other  court,  seems  to  have  been  recognized  as  correct 
by  the  court  of  appeals  of  the  same  state.^    In  Missouri,  a 

I  WilliamB  vl  Gilbert,  87  N.  J.  Eq.  36  Pa.  St.  170;  Walker  v.  Arthur,  9 

84.  Rich.  Eq.  397. 

*  Kerr's   Appeal,  92   Pa.  St.   336;        *  People  r.  Beebe,  1  Barb.  379. 
Bank  of  Montgomery  County's  Appeal,        *  Gage  v.  Brewster,  31  N.  Y.  226. 
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jadgment  lien  continues  for  but  three  years,  while  the 
lien  of  a  mortgage  does  not  expire  until  twenty  years. 
The  supreme  court  of  that  state  considered  that  a  judg- 
ment on  a  debt  secured  by  mortgage,  though  rendered 
more  than  three  years,  did  not  cease  to  be  a  lien,  but 
might  be  revived  by  scire  faciei,  and  the  mortgaged 
premises  subjected  to  its  payment  at  any  time  during  the 
twenty  years  provided  as  a  limit  to  a  mortgage  lien/  In 
Iowa,  it  is  well  settled  that  if  a  judgment  or  decree  is  en- 
tered, foreclosing  a  mortgage,  the  lien  of  the  mortgage 
continues  until  the  judgment  is  satisfied  or  is  barred  by 
the  statute  of  limitations;'  that  the  lien  of  the  judgment 
necessarily  relates  back  to  the  lien  of  the  mortgage  has 
always  been  the  rule  in  Pennsylvania.*  The  distinction 
between  a  decree  directing  the  sale  of  the  mortgaged 
premises  and  a  statutory  judgment  docketed  for  any  de- 
ficiency which  may  remain  after  the  sale  must  be  remem- 
bered. On  the  former,  execution  may  at  once  issue,  and 
to  be  effective,  must  necessarily  overreach  the  alienations 
made  subsequent  to  the  mortgage,  at  least  as  against  all 
parties  to  the  suit.  On  the  latter,  no  execution  can  issue, 
except  against  the  mortgaged  premises,  until  they  have 
been  sold  and  the  amount  of  the  deficiency  ascertained. 
Therefore,  they  are  not  generally  operative  as  liens  upon 
the  debtor^s  other  property  until  a  judgment  has  been 
docketed  for  the  amount  of  such  deficiency.* 

§  399.  Decree  Including  Senior  and  Junior  Hort- 
gage. — In  an  action  of  foreclosure,  the  holder  of  a  senior 
mortgage  may  be  made  a  party  defendant;  and  the  decree 
may  be  so  entered  as  to  require  his  lien  to  be  first  satis- 
fied out  of  the  proceeds  of  the  sale.     The  purchaser  under 

>  Riley's  Adm'r  v.  McCord's  Adm'r,  *  Bell  v.  Gilmore,  25  N.  J.  Eq.  104; 
21  Mo.  285.  See  alBO  Priest  o.  Wheel-  Winston  v.  Browning,  61  Ala.  80; 
lock,  58  m.  114.  Hershey  v,  Dennis,  53  Cal.   77.     In 

'  Hendershott  v.  Ping,  24  Iowa,  134;  Kansas,  however,  judgments  foreclos- 

Stahl  r.  Roost,  34  Iowa,  476.  inff  mortgaiges  are  liens  on  the  debtor's 

>  De  Witt*8  Appeal,  76  Pa.  St  283;  other  property  from  the  date  of  their 
McCall  V.  Lenox,  9  Sere,  ft  Bi.  rendition:  Lisle  «.  Cheney,  36  Kan. 
3ia                                    .  578. 
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such  a  decree  probably  takes  title  aa  well  by  the  senior  as 
by  the  junior  mortgage.  ''He,  at  all  events,  acquires 
such  an  interest  as  a  court  of  equity  will  protect  from  the 
lien  of  a  judgment  subordinate  to  the  senior  and  para- 
mount to  the  junior  mortgage,  by  requiring  the  judgment 
creditor,  before  asserting  his  lien,  to  pay  the  amount  of 
the  senior  mortgage."' 

§  400.  Surplus.  — ''  The  surplus  money  arising  on  a 
sale  of  land  under  mortgage  foreclosure  stands  in  the 
place  of  the  land  in  respect  to  those  having  liens  or  vested 
rights  therein,  and  the  widow  of  the  owner  of  the  equity 
of  redemption  is  entitled  to  dower  in  the  surplus,  as  she 
was  in  the  land  before  the  sale."*  After  the  sale  of  lands 
under  a  mortgage,  the  mortgagor  and  persons  holding 
judgment  liens  against  him  subordinate  to  the  mortgage 
have  a  right  of  redemption.  If  the  administrator  of  the 
mortgagor  then  sells  the  latter's  interest  in  the  lands,  he 
sells  nothing  but  the  equity  of  redemption,  subject  both 
to  the  mortgage  sale  and  the  judgment  liens.  The  hold- 
ers of  the  latter,  therefore,  have  no  right  to  have  the 
moneys  realized  by  the  administrator  treated  as  real 
estate  subject  to  their  liens,  and  out  of  which  they  are 
entitled  to  have  their  judgments  satisfied.'  If  a  judgment 
is  not  a  lien,  the  judgment  creditor  has  no  right  to  the 
surplus  proceeds  of  a  judicial  sale  of  the  debtor's  lands, 
and  they  must  be  paid  to  the  latter  ^ 

§  401.  Different  Kinds  of  Decrees. — The  two  hundred 
and  forty-sixth  section  of  the  Practice  Act  of  California 
as  originally  enacted  provided  that  in  an  action  to  fore- 
close a  mortgage  or  other  lien  ''the  court  shall  have  power 
by  its  judgment  to  direct  a  sale  of  the  property,  or  any 
part  of  it,  the  application  of  the  proceeds  to  the  payment 
of  the  amount  due  on  the  mortgage,  lien,  or  encumbrance, 
with  costs,  and  execution  for  the  balance."    Under  this 

>  Raymond  «.  Holbom,  23  Wis.  67;        *  SalliTmn  v.  L6cki^  60  Iowa,  S26. 
99  Am.  Dec.  105.  *  UUey  «.  Jone%  92  N.  a  26L 

*  Mathews  «.  Doryee,  45  Barb.  69. 
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section  it  was  well  established  by  a  series  of  decisions 
that  a  definite  personal  judgment  might  at  once  be  ren- 
dered against  the  mortgagor,  nnder  which  the  sheriff  could 
make  a  sale  and  apply  the  proceeds,  without  any  proceed- 
ings on  the  part  of  the  court  being  required  to  ascertain 
the  deficiency;  or  the  parties  were  at  liberty  to  take  a  de- 
cree, according  to  the  course  pursued  under  the  old  chan<> 
eery  system, ''  adjudging  the  amouut  due  upon  the  personal 
obligation  of  the  mortgagor,  and  directing  a  sale  of  the 
premises  and  the  application  of  the  proceeds  to  its  pay- 
ment, and  apply,  after  sale,  for  the  ascertainment  of  any 
deficiency  and  execution  for  the  same."  ^    A  judgment  of 
the  first-named  kind  constituted  a  lien  on  the  real  estate 
of  the  defendant  from  the  docketing  thereof;  but  a  decree 
according  to  the  chancery  form  constituted  no  lien  ou  the 
other  lands  of  the  debtor.    The  reasons  for  holding  such 
a  decree  not  to  be  a  lien  were  thus  stated  by  the  court: 
''  A  mere  contingent  provision  referring  to  no  particular 
amonnti  and  in  abeyance  until  the  contingency  is  deter- 
mined, is  not  within  the  meaning  of  the  statute.     It  may 
become  a  valid  and  perfect  judgment;   but  until  the 
amount  to  be  recovered  is  ascertained  and  fixed,  no  effect 
can  be  given  to  it  as  a  lien.     In  the  present  case  the  pro- 
visions in  question  were  of  this  character,  and  no  general 
lien  was  acquired  by  the  docketing  of  the  judgment.    It 
is  no  answer  to  say  that  the  judgments  contained  a  state- 
ment of  the  amount  due.    There  was  no  personal  judg- 
ment for  this  amount,  nor  was  there  anything  in  the  na- 
ture of  a  personal  judgment,  beyond  the  mere  direction 
for  the  issuance  of  an  execution  in  the  event  of  the  in- 
sufficiency of  the  mortgaged  property  to  pay  the  debt. 
The  whole  matter  was  contingent,  indefinite,  and  uncer- 
tain, and  so  long  as  this  continued  to  be  the  case,  no  effect 
whatever  could  be  given  to  it."* 


1  Rowkad  «.   Leiby,  14  CaL   156;  firmed  in  England  v.  Lewis,  26  CaL 

RoUins  «.  Forbea,  10  CaL  299;  Eng-  337.    See  also  aimilar  oonclnsiona  ex* 

Innd  V.  Lewis,  25  Oal.  337.  pressed  in  Haya  «w  MHler,  1  Wadk. 

*  Chapin  v.  Broder,  16  Cal.  403;  af-  Ter.  J  43. 
Juno,  n.— 46 
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g  402.    Liens  Bestricted  by  Statute.  —  But  the  two 
hundred  and  forty-sixth  section  of  the  Practice  Act  of 
California,    discussed    in    the    preceding    section,    was 
amended  in  1861  by  the  addition  of  a  clause  providing 
that  if  it  be  ascertained  from  the  return  of  the  sheriff  that 
a  balance  is  still  due  to  the  plaintiff,  "the  judgment  shall 
then  be  docketed  for  such  balance  against  the  defendant 
or  defendants  personally  liable  for  the  debt,  and  shall, 
from  the  time  of  the  docketing  thereof,  be  a  lien  upon  the 
real  estate  of  the  judgment  debtor/'    This  section  as  thus 
amended  has,  with  a  slight  change  in  form,  been  adopted 
as  the  seven  hundred  and  twenty-sixth  section  of  the 
Code  of  Civil  Procedure.    The  amendment  of  1861 ''  seems 
to  have  been  designed  to  limit  the  remedy  of  the  mortgage 
creditor  to  his  security,  in  cases  when  a  decree  for  sale  of 
mortgaged  premises  is  had,  until  that  was  exhausted,  and 
then  to  give  him  a  lien  on  all  his  debtors'  real  property 
subject  to  execution  for  the  balance  remaining  due,  from 
the  time  the  same  should  be  duly  ascertained  and  the 
judgment  docketed  for  that  balance.''    ''With  respect  to 
a  judgment  in  personam  coupled  with  a  decree  foreclosing 
a  mortgage,  and  directing  a  sale  of  the  mortgaged  prem- 
ises, the  judgment  is  to  be  docketed  for  the  balance  which 
may  remain  due  after  the  mortgaged  property  is  exhausted, 
and  from  that  event — that  is,  the  docketing — the  judg- 
ment  shall  be  a  lien  on  the  debtor's  real  property,  and 
may  thereafter  subsist  as  a  lien  for  two  years."  ^ 

Past  VUI.— JUDOMBirrS  JN  THB  FEDERAL  C0UB.T8. 

§  403.  Adoption  of  State  Laws.  —  The  lien  of  definite 
judgments  in  personam  in  the  federal  courts  is  governed 
by  the  laws  of  the  state  in  which  the  judgment  is  entered. 
It  must  not  be  supposed  from  this  statement  that  a  state 
has  authority,  in  virtue  of  its  own  sovereignty,  to  legislate 
upon  this  subject,  or  in  any  respect  to  extend  or  limit  the 

*  Culver  v.  Rogers,  28  CaL  620l    The  same  mle  prevails  in  Nevada:  Weil 
«.  Howard,  4  Kev.  384. 
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lien  of  tLe  judgments  or  decrees  of  federal  courts.  The 
applicability  of  state  laws  arises  from  their  adoption  by 
Congress  or  by  the  federal  courts,  or  perhaps  by  both.^  The 
lien  of  the  judgments  and  decrees  of  federal  courts  in  the 
state  where  entered  is  the  same  as  that  given  by  law  to  the 
judgments  of  the  highest  courts  of  original  and  general 
jurisdiction  in  that  state;'  and  they  cease  in  the  same 
manner  and  at  like  periods  as  judgments  and  decrees  in 
such  states.'  Judgment  liens  must  be  created  by  the 
government  under  whose  authority  the  judgment  is  ren- 
dered. The  states,  therefore,  may  determine  the  effect  of 
judgments  in  their  own  courts,  but  not  the  effect  of  judg- 
ments in  the  United  States  courts.^  A  state  law  requiring 
judgments  to  be  enrolled  in  the  county  where  the  lands  to 
be  charged  are  situate  before  becoming  liens,  therefore, 
cannot  affect  the  lien  of  judgments  in  the  federal  courts.' 
Though  Congress  has  adopted  the  laws  of  the  several 
states,  this  does  not  adopt  such  laws  as  the  state  may 
thereafter  enact.  Notwithstanding  the  repeal  or  modifi- 
cation of  the  state  statute,  the  execution  of  the  judgments 
of  federal  courts  remains  subject  to  the  control  of  the 
statute  as  it  stood  when  adopted  by  the  United  States; 
and  it  has  been  held  in  at  least  one  of  the  circuit  courts 
that  the  Revised  Statutes  upon  this  subject  are  not  to  be 
treated  as  new  acts,  but  rather  as  a  continuation  of  the 
former  statute.' 

§  404.  How  State  Laws  were  Adopted.  —  In  respect  to 
the  manner  in  which  the  state  laws  were  adopted,  a  differ- 
ence of  opinion  is  manifest  from  the  decisions  made  by 

1  dementi  v.  Berry,  11  How.  411;  United  Stotee  v.  Halstead,  10  Wheat. 

United  States  V.  Morruon,  4  Pet.  124;  61;  United  Stotee  v.  Humphriefl,   7 

Ralston  «.  BeU,  2  Dall.  158;  Ward  a.  Rep.    330;    Cropsey   v.    Crandall,    2 

Chamberlain,  2  Black,  438.  Blatohf.  341;  Ward  e.  Chamberlain, 

s  Pollard  ff,  Cocke,  19  Ala.  18&  2  Black,  430;  Doyle  v.  Wade,  23  Fla. 

*  Cfaontean  v.  Nnokolls,  20  Mo.  442;  90;  11  Am.  St  Rep.  334. 
Williamsv.  Benedict,  8  How.  107;  U.  a  «  Myers  «.  Tyson,  13  Blatchf.  242. 
Bey.  Stats.,  sec.  967;  Myers  v.  Tyson,  With  reference  to  creditors'  bills  in 
13  Blatchf.  242.  state  courts  in  aid  of  judgments  in 

*  Corwin    v.   Benham,  2   Ohio  St.  courts  of  the  United  States,  see  Tar- 
36.  bell  V.  Griggs,  3  Paige,  207;  23  Am. 

*  CkrroU  fli.  Watkins,  1  Abb.  474;  Dec  790,  and  note. 
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judges  of  federal  courts.  One  view  is,  —  "  1.  That  the  lien 
of  judgments  in  the  courts  of  the  United  States  does  not 
result  from  any  direct  legislation  of  Congress  on  that 
subject;  2.  That  under  the  judiciary  act,  which  ordains 
that  the  laws  of  the  several  states  shall  be  rules  of  decis- 
ion at  common  law,  the  courts  of  the  United  States  have 
uniformly  adopted  the  principles  of  state  policy  and  juris- 
prudence  on  the  subject  of  the  lien  of  judgments,  so  far 
as  the  same  were  applicable,  treating  them  as  rules  affect* 
ing  real  property  and  its  transmission  by  descent  or  pur- 
chase." ^  The  other  view  is  thus  stated  by  Mr.  Justice 
Clifford  in  Ward  v.  Chamberlain,  2  Black,  430:  <'Expres- 
sions  are  to  be  found  in  one  or  more  of  the  cases  referred 
to,  which  countenance  the  idea  that  the  state  laws  in  re- 
spect to  the  lien  of  judgments  and  decrees  were  adopted 
by  the  courts  of  the  United  States";  but  upon  a  closer 
examination  of  the  subject  it  will  appear,  we  think,  that 
those  laws  are  recognized  and  substantially  adopted  by 
the  "  acts  of  Congress  regulating  process  in  the  courts  of 
the  United  States.^'  His  honor,  after  referring  to  the 
several  acts  passed  by  Congress  upon  the  subject,  and 
especially  to  the  third  section  of  the  act  of  May  19,  1 828, 
which  provides  *'that  writs  of  exeeuUan  and  other  final 
process  issued  on  judgments  and  decrees  rendered  in  any 
of  the  caurte  of  the  United  Staies,  and  the  proceedings  thereon, 
shall  be  the  same,  except  their  style,  in  each  state,  re- 
spectively, as  are  now  used  in  the  courts  of  such  state," 
adds:  '*  Undoubtedly  Congress  intended  by  that  provision 
to  adopt  the  state  laws  in  respect  to  the  proceedings  on 
final  process  as  they  existed  at  the  date  of  the  act,  and 
the  effect  of  the  enactment,  or  one  of  its  effects,  was  to 
render  judgments  and  decrees  for  the  payment  of  money 
rendered  in  the  federal  courts  a  lien  on  the  land  of  the 
debtor  in  all  cases  and  under  like  circumstances  as  when 
rendered  in  state  courts.  Under  the  earlier  process  acts, 
this  court  twice  decided  that  the  laws  of  the  states  fur* 

1  LombMd  «k  Bayard,  1  WalL  Jr.  19flL 
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Dished  the  role  of  decision  in  respect  to  the  lien  of  jndg^ 
ments  and  decrees  rendered  in  the  federal  courts  upon 
the  land  of  the  debtor;  and  since  the  passage  of  the  act 
under  consideration  it  has  been  twice  affirmed  by  this 
court  as  a  matter  of  history  that  the  act  was  passed  to 
confirm  the  yiew  expressed  in  those  decisions."  ^  On  the 
first  day  of  August,  18S8|  Congress  enacted  the  follow- 
ing statute^  relating  to  the  lien  of  judgments  in  the 
national  courts: — 

''That  judgments  or  decrees  rendered  in  a  circuit  or 
district  court  of  the  United  States  within  any  state  shall 
be  liens  on  property  throughout  such  state  in  the  same 
manner  and  to  the  same  extent  and  under  the  same  con* 
ditions  only  as  if  such  judgments  and  decrees  had  been 
rendered  by  a  court  of  general  jurisdiction  of  such  state; 
providedi  that  whenever  the  laws  of  any  state  require  a 
judgment  or  decree  of  a  state  court  to  be  registered^  re« 
corded,  docketed,  indexed,  or  any  other  thing  to  be  done, 
in  a  particular  manner,  or  in  a  certain  office  or  county 
or  parish  in  the  state  of  Louisiana,  before  a  lien  shall 
attach,  this  act  shall  be  applicable  therein  whenever,  and 
only  whenever,  the  laws  of  such  state  shall  authorize  the 
judgments  and  decrees  of  the  United  States  courts  to  be 
registered,  recorded,  docketed,  indexed,  or  otherwise  con- 
formed to  the  rules  and  requirements  relating  to  the  judg- 
ments and  decrees  of  the  courts  of  the  state. 

"  Sec.  2.  That  the  clerks  of  the  several  courts  of  the 
United  States  shall  prepare  and  keep  in  their  respective 
offices  complete  and  convenient  indices  and  cross-indices 
of  the  judgment  records  of  said  courts,  and  such  indices 
and  records  shall  at  all  times  be  open  to  the  inspection 
and  examination  of  the  public. 

''Sec.  3.  Nothing  herein  shall  be  construed  to  require 
the  docketing  of  a  judgment  or  decree  of  a  United  States 
court,  or  the  filing  of  a  transcript  thereof,  in  any  state 
office  within  the  same  county  or  parish  in  the  state  of 

>  Been  «.  Hanghton,  9  Pet.  361;  Boas  o.  Daval,  13  Pet  64. 
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Louisiana  in  which  the  judgment  or  decree  is  rendered, 
in  order  that  such  judgment  or  decree  may  be  a  lien  on 
any  property  within  such  county/' 

§  405.  Oo-extensive  with  Jnrisdiction  of  Court.  —  Even 
prior  to  the  adoption  of  the  statute  referred  to  in  the  pre- 
ceding section,  the  liens  of  the  judgments  of  the  several 
courts  of  the  United  States  attached  to  all  the  lands  of  the 
judgment  debtors  situate  within  the  territorial  limits  of 
the  jurisdiction  of  the  court  pronouncing  judgment  upon 
which  a  judgment  of  like  character  entered  in  one  of  the 
courts  of  the  state  in  which  such  lands  are  included  would 
have  been  a  lien.' 

§  406.  Decrees  in  Admiralty. — It  seems  that  until  the 
year  1862  the  decree  or  sentence  of  a  court  of  admiralty 
was  not  supposed  to  create  a  lien  on  the  debtor's  lands. 
Mr.  Justice  Grier,  in  that  year,  in  a  very  vigorous  dissent- 
ing opinion,  said:  "  It  is  now  seventy  years  since  the  estab- 
lish ment  of  courts  of  admiralty  in  these  states,  yet  it  seems 
that  the  boundary  of  their  jurisdiction  is  not  yet  settled. 
During  all  this  time  it  has  never  been  supposed  that  the 
definite  sentence  or  decree  of  a  court  of  admiralty  was  a 
lien  or  could  be  levied  on  lands.  The  dominion  of  the 
admiral  was  over  the  sea;  the  ships  and  men  who  fre- 
quented it,  their  contracts  and  their  torts.  His  court  pro- 
ceeded either  against  the  ship  or  the  owner,  by  arrest  of  the 
thing  or  the  person."  But  a  majority  of  the  court  were 
of  the  opinion  that  whatever  the  practice  or  understand- 
ing of  the  courts  may  have  been,  the  terms  of  the  act  of 
1828  were  too  broad  not  to  include  courts  of  admiralty. 
Justice  Clifford,  in  the  opinion  assented  to  by  a  majority 
of  the  judges,  said:  ''Courts  of  justice  may  construe  a 

^  United  States  v,  Dancan,  12  UL  S99;  24  Am.  Dec.  801,  and  note;  Pre- 

623;  Trapnall  v.  Richardson,  13  Ark.  Test  v,  (Worrell,  6  Rep.  616;  12  West 

643;  58  Am.  Dec  338;  Den  «.  Jones,  Jar.  369;  Lawrence  v.  Bel(rer,  6  Rep. 

2  McLean,  83;  Conrad  v.  Insurance  532;  Branch  v,  Lowery,  31  Tez.  96; 

Co.,  1  Pet  453;  Byers  v.  Fowler,  13  Hall  v.  Green,  60  Miss.  47;  Doyle  o. 

Ark.  276;  Sellers  «.  Corwin,  5  Ohio^  Wade,  23  Fla.  90;  11  Am.  St  Rep.  S34. 
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legislative  opinion,  but  they  cannot  repeal  what  is  ex- 
pressly enacted.  When  Congress,  in  plain  and  unam- 
biguous terms,  declares  that  writs  of  executions  on  decrees 
rendered  in  any  of  tlie  courts  of  the  United  States,  and  the 
proceedings  thereupon  shall  be  the  same  as  are  now  used 
in  the  courts  of  such  state,  it  is  not  possible  for  this  court 
to  hold  that  the  decrees  of  one  of  the  courts  of  the  United 
States  are  not  embraced  in  that  provision;  especially  not 
as  the  very  court  whose  decrees  it  is  said  are  excluded 
from  the  provision  is  specifically  mentioned  in  the  first 
section  of  the  same  act  as  one  of  the  courts  of  the  United 
States,  and  its  proceedings  there  made  the  subject  of  spe- 
cial and  material  regulation.  Exclusive  original  jurisdic- 
tion in  admiralty  and  maritime  cases  is  conferred  upon 
the  district  courts  of  the  United  States,  but  the  circuit 
courts  hear  such  cases  on  appeal,  and,  as  a  matter  of  daily 
practice,  render  decrees  therein  for  the  payment  of  money; 
and  it  is  not  to  be  doubted,  we  think,  that  such  decrees 
are  as  much  within  the  provisions  under  consideration 
as  decrees  in  equity;  and  if  so,  no  reason  is  perceived 
why  the  same  rule  should  not  be  applied  to  decrees  of  a 
like  character  rendered  in  the  district  courts/'^ 

*  Ward  V.  Chamberlain,  2  Black,  43a 
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Part  L— OF  THE  MODE  OF  PROOF. 

§  407.  Necessity  of  Record  Proof. — At  common  law, 
''when  the  existence  of  a  judgment  is  put  in  issue  upon 
a  plea  or  replication  of  nvl  lid  record^  it  must  be  proved 
by  the  production  of  the  record  itself,  which  is  inspected 
by  the  court  wherein  it  is,  if  it  be  a  record  of  the  Mome 
court;  or  if  of  a  different  court,  a  certiorari  must  be  sued 
out  for  bringing  it  in;  and  if  it  be  a  record  of  an  inferior 
court,  the  certiorari  may  be  issued  out  of  the  superior  one; 
but  if  it  be  of  a  superior  court,  or  court  of  equal  jurisdic- 
tion, there  is  no  way  tp  have  it  but  by  certiorari  and  miUi' 
mvs  out  of  chancery.'' '  ^'Exemplifications  of  the  record 
of  a  court  under  the  seal  of  the  court  are  not,  in  England, 
common,  the  usual  course  being,  when  the  issue  is  raised 
as  to  the  existence  of  a  record  which  does  not  belong  to  the 
same  court,  to  obtain  an  exemplification  under  the  great 

1  Tidd'i  Practice,  943;  1  GreenL  Er.,  eect.  601,  S02. 
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Mai,  which  ctunbrotis  process  consists  in  the  removal  of 
the  record  of  snch  other  court  into  the  court  of  chancery, 
and  then  an  exemplification  of  the  record  is  transmitted 
by  mittimna  out  of  chancery  to  the  court  where  the  trial 
is  had,  and  in  which  proof  of  the  record  is  needed.'^' 

In  some  parts  of  the  United  States  the  position  is 
maintained  that  in  the  event  of  the  loss  or  destruction  of 
a  judgment  roll,  it  must  first  be  re-established,  before  it 
can  be  admitted  in  evidence;  that  a  party  who  wishes  to 
use  it  in  his  behalf  must  take  such  proceedings  in  the 
court  where  it  was  made  as  are  necessary  to  create  a  new 
record,  and  have  it  substituted  in  place  of  the  old  one.* 
This  view  is  in  direct  conflict  with  that  expressed  by  Mr. 
Greenleaf  in  his  work  on  evidence,  in  which  he  lays  down 
the  following  rule:  ''  If  the  record  ia  loat^  and  is  ancient, 
its  existence  and  contents  may  sometimes  be  presumed; 
but  whether  it  be  ancient  or  recent,  after  proof  of  the 
loss,  its  contents  may  be  proved,  like  any  other  document, 
by  any  secondary  evidence,  where  the  case  does  not,  from 
its  nature,  disclose  the  existence  of  other  and  better  evi- 
deuce.''*    In  Canada,  a  defendant  in  ejectment  claimed 
under  a  sheriflf's  deed.    He  showed  that  the  files,  dockets, 
and  all  papers  of  the  court  had  been  destroyed  by  fire, 
except  a  fee-book,  in  which  book  there  was  a  fee  for  a 
judgment  entered  in  a  case  therein  specified.     He  then 
proved  by  parol  evidence  the  rendition  and  contents  of 
the  judgment,  and  that  the  sheriff's  deed  had  issued  in 
pursuance  of  a  sale  had  under  such  judgment.     The  ad- 
mission of  this  evidence  was  urged  on  appeal  as  an  error 
sufficient  to  warrant  a  reversal;  but  the  judge  who  de- 
livered the  opinion  of  the  appellate  court,  said:  '^Conced- 
ing that  matters  of  record,  such  as  the  judgment  and  writ 

1  Wharton  on  ETidAno^  see.  OS.  Matter  of  Wnrfield'a  Will,  22  Cal.  64; 

'  Walton  «k  McKeaton,   64  K.  a  S3  Am.  Dee.  49;  Stookbridge  v.  Weat 

77.  Stookbridge,  12  Mass.  400;    Jackson 

'  1  QreenL  Br.,  sees.  84,  SOS;  Me*  v.  Grawfords,  12  Wend.  533;   New- 

ftww  fi  Fletober,  4  Bieh.  Bq.  162.  oomb    v.  Dnimmond,  4    Leigh,   67; 

Mr.  Qreenleafs  rale  ii,  beyond  a  doubt,  Jackson  v.  Onllam,  2  Blackf.  228;  18 

■Qsttined  by  the  weight  of  the  author^  Am.  Deo.  158;  Davies  v,   Pettit,    U 

itifls:  Ames  ft.  Hoy,  12  CaL  11;  In  the  Ark.  349;  Mason  v.  Ball,  26  Ark.  164. 
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here,  should  be  ordinarily  proved  by  exemplification,  yet 
when  the  records  themselves  are  proved  to  be  wholly 
destroyed,  it  seems  simply  an  impossibility  to  exemplify 
them;  No  doubt  there  are  cases  where  the  courts  have 
ordered  a  record  to  be  made  up  from  the  best  materials 
available,  to  supply  the  place  of  one  that  was  lost;  but  in 
the  case  before  us  there  was  nothing  on  which  a  record 
could  be  made  up,  and  it  could  hardly  be  advisable  to 
leave  it  wholly  to  the  imagination  of  the  clerk  of  the 
court  to  make  up  a  record  from  an  entry  in  a  fee-book."^ 

The  authorities  are  almost  unanimous  in  affirming  that 
if  a  judgment  record  is  lost,  its  contents  may  be  proved  by 
the  best  secondary  evidence  which  can  be  obtained,  and 
hence  may  be  established  by  parol;'  and  in  some  in- 
stances, where  no  direct  evidence  of  its  contents  can  be 
produced,  if  the  circumstances  proved  indicate  its  former 
existence,  its  loss  may  be  presumed,  and  it  may  further  be 
presumed  to  have  been  sufficient  to  support  a  sheriff's 
deed  which  purports  to  be  made  by  its  authority.'  But 
in  the  absence  of  the  loss  or  destruction  of  the  record,  it 
cannot  be  proved  otherwise  than  by  the  original,  or  by  a 
duly  authenticated  copy.^  But  in  case  of  the  admitted 
loss  of  the  original  record,  no  proof  of  its  contents  will  be 
received,  except  the  best  and  most  authentic  proof  which 
remains  susceptible  of  production.' 

There  are  instances  in  which  but  a  part  of  a  record  is 
relevant,  as  where  the  object  is  to  show  that  a  party  made 
certain  admissions  in  a  pleading.  When  such  is  the  case, 
only  that  part  of  the  record  containing  such  admission 
need   be  offered  in  evidence;  and  if  more  is  offered,  it 

>  Heany  «.  Parker,  27  U.  0.  Q.  R.    Bailey  v.  Martin,  119  Ind.  103;  Fiarry 
613;  citing  Thnrtton  o.  Slatlord,  Salk.    «.  Walaer,  67  Mo.  189. 

5284;  Roeooe  on  Evidence,  10th  ed.,  93;  *  Rnby  9,  Van  Valkenber^  72  Tex. 

Macdongal  v.  Tonng,  Ryan  k  M.  392;  469. 

Lansing  v.  Rneaell,  3  Barb.  Ch.  326;  •  Stote  v.  Rngan,  68  Mo.  214;  Bnth- 

Bolan  V,  Bolan,  4  Ner.  160;  Graham  erford  «.  Crawford,  63  6a.  138;  Tnttle 

9,  Oordon,  1  N.  Ohip.  116;  James  «,  «.  Jackson,  6  Wend.  213;  21  Am.  Deo. 

Kerby,  29  Ga.  684;  Watson  v.  Hahn,  806.    A  record  may  be  proved  by  th# 

1  Ool.  386:  Mason  v.  Bnll,  26  Ark,  164.  original  as  well  as  by  eopy:  State  fw 

>  Fonlk    V.   Oobnm,  48    Mo.  230;  Vrnght,  90  N.  G.  741. 
Mandeville  «.  Reynolds,  68  N.  Y.  628;  *  1  GreenL  £▼.,  note  to  sea  84. 
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should  be  exdaded.*    But  if  the  party  offering  a  record 
does  so  in  support  of  a  plea  of  tm  judieataf  or  to  show  that 
he  has  acquired  or  his  adversary  has  lost  some  title  or 
right  either  by  the  judgment  alone,  or  by  it  and  proceed- 
ings taken  for  its  enforcement,  'Hhe  whole  record,  so  far 
as  it  concerns  the  formal  stages,  must  be  either  produced 
or  exemplified,  and  if  exemplified,  the  exemplification 
must  show  on  its  face  that  the  record  is  complete  and  is 
regular,  nor  can  the  record  be  patched  with  parol/'  *    A 
certificate  of  the  result  of  the  record,  by  whomsoever 
made,  is   not  admissible.     Hence  a  certificate,  though 
under  the  hand  of  the  clerk  of  a  court  and  attested  by  its 
seal,  that  a  divorce  was  decreed  by  the  court,  ''as  will  more 
fully  appear  by  the  record  of  the  proceedings  in  this 
office,''  is  inadmissible,  because  ''an  official  certificate  of 
what  is  contained  in  a  record,  docket,  deed,  or  other  in- 
strument is  not  admissible  in  evidence,  unless  made  so 
by  statute."'    Nor  can  a  paper  be  admitted  which  is  certi- 
fied to  be  an  extract  from  the  record.^    An  incomplete  rec- 
ord of  a  suit  for  divorce  is  not  admissible,  either  to  prove  a 
divorce  by  a  court  of  competent  j  nrisdiction,  or  that  a  party 
thereto  ''in  good  faith  believed  she  had  been  divorced."* 
If  the  judgment  or  the  judgment  and  findings  are  offered 
in  evidence,  without  producing  or  offering  the  other 
parts  of  the  judgment  roll,  they  must  be  excluded** 

§  408.  Proof  by  Copies.  —  "As  to  the  proof  of  reeordSf 
this  is  done  either  by  mere  production  of  the  records, 
without  more,  or  by  a  copy.    Copies  of  the  record  are: 

*  Wharton  on  Eyidenoe,  mo.  832;  *  Jay  «.  But  LiT«rmore,  66  Me.  107; 

MoGowen  «.  YooncL  2  Stew.  276.  Oakee  9.  Hill,  14  Piok.  442;  McGoire 

'Wharton  on  Evidenoe,   sea  824;  v,  Sayward,  22  Me.  223;  English  «. 

If orrill  9.  Foster,  83  N.  H.  379;  DaTid-  Sprme,  33  Me.  44a 

•on  9,  Mnrphj,  13  Coon.  213;  Smith  ^  Jay  «.   East  livermorei   66  Me. 

%  Smith,  22  L>wa,  616;  MUes  «.  Win-  107. 

gate,  6  Ind.  468;  Miller  9.  Dearer,  30  *  Davis  ii  Commonwealth,  18  Bnsh, 

W  371;  Mitchell «.  Mitdhell,  40  6a.  Sia 

11;  Hsrper   «.    Bowe,  63  CaL  238;  *  Mason  9.  Wolf,  40  Osl.  246;  Mayo 

Ogden  V.  Walters,  12  Kan.  282;  Mnl-  «.  Brittan,  84  La.  Ann.  984;  Brown  «. 

ler«.Rhoman,  62  Ga.  606;  Donald  «k  Eaton,    98   Ind.    691;   Bohertsoa   9. 

IfcKianan,  17  Fla.  746.  Hnffinan,  92  Ind.  246. 
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1.  Exemplifications;  2.  Copies  made  by  an  authorized 
o£Scer;  8.  Sworn  copies.  Exemplifications  are  either,  — 
1.  Under  the  great  seal;  or  2.  Under  the  seal  of  the 
court  where  the  record  remains.  In  the  United  States, 
the  great  seal  being  usually,  if  not  always,  kept  by  the 
secretary  of  state,  an  exemplified  copy  under  the  seal 
of  the  court  is  usually  admitted,  even  upon  an  issue  of 
nvl  tiel  record,  as  sufiScient  evidence."  ^  An  office  copy  of 
the  record  is  made,  either  by  an  o£Scer  having  no  other 
authority  than  the  order  of  the  court  directing  him  to 
make  the  copy  for  the  convenience-  of  suitors,  or  by  an 
officer  whose  duty  it  is,  by  the  law,  tofumUh  eopiee.  In 
the  first  case,  the  office  copy  is  not  proof,  except  in  the  eame 
cause  and  in  the  same  court  wherein  it  was  ordered  to  be 
made.  In  the  second  case,  the  office  copy  is  equivalent  to 
the  record.'  ^  The  proof  of  records  by  an  examined  copy 
is  by  producing  a  witness  who  has  compared  the  copy 
with  the  original,  or  with  what  the  officer  of  the  court  or 
any  other  person  read  as  the  contents  of  the  record." ' 
Where  the  examination  was  made  by  two  persons,  one  of 
whom  read  the  record,  while  the  other  held  the  copy,  there 
is  some  doubt  whether  it  can  be  admitted  without  the 
evidence  of  both;  the  one  that  he  read  correctly  from  the 
original,  and  the  other  that  the  copy  corresponded  to 
the  original  as  so  read  to  him,  or  that  they  exchanged 
''papers,  and  read  them  alternately  both  ways."  ''The 
better  course,  it  is  ruled,  is,  either  for  the  comparing 
witnesses  to  change  hands,  so  tbat  the  listening  witness 
might  in  his  turn  become  the  reading  witness,  or  for 
either  of  the  two,  after  the  process  of  comparing,  to  read 
the  copy  with  the  original,  and  thus  to  qualify  himself  to 
speak  directly  to  accuracy."  * 

1 1  GroenL  £▼.,  seo.  601.  *  Sea  1  OreenL  Bt.,  eeo.  008^  for 

*  1  GroenL  Bv.,  aeo.  607;  Wharton  farther  rulea  in  relation  to  proof  by 

•n  Bvidenoe,  aeoa.  104, 106, 107;  State  oopiea;  and  Abbott'a  Trial  Byidenoe,  c 

«.  fiartlett,  47  Me.  896;  Jay  v,  Lirer-  29. 

more,  66  Me.  106;  Hart  v.  Stone,  SO  *  Wharton  on   Bridenoe,    aea   94; 

Conn.  94;  Odiome  «.  Bacon,  6  Cash,  citing  Slane  Peerage  Caaea^  6  Clark  k 

186;  Wintera  9.  Laird,  27  Tex.  616.  ft  F.  42. 
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§  409.     The  Judgment-book,  according  to  the  common- 
law  practice,  seems  to  have  been  a  mere  minute  or  memo- 
randum book,  containing,  however,  no  entry  which  could 
constitute  any  evidence  of  the  judgment.    The  judgment 
became  a  permanent  record  only  when  the  roll  was  brought 
into  court  and  filed.    It  could  not  be  proved  by  mere 
docket  entries.^    ''The  minutes  from  which  the  record  is 
made  up^  and  even  a  judgment  in  paper  signed  by  the 
master,  are  not  proper  evidence  of  the  record."*    But 
where,  instead  of  conforming  to  the  common-law  system 
of  procedure,  the  law  requires  the  entry  to  be  made  in  the 
judgment-book,  and  a  copy  thereof  to  be  made  and  filed 
as  part  of  the  judgment  roll,  the  entry  in  the  book  must 
be  regarded  as  the  formal  and  permanent  record  entry, 
and  therefore  as  evidence  of  the  judgment.'    The  vaca- 
ture  of  a  judgment  must  be  enrolled  or  entered  of  record 
before  it  can  be  given  in  evidence  against  the  judgment.* 

§410.  Judgments  of  Inferior  Courts. — ''The  judg- 
ments of  inferior  courts  are  usually  proved  by  producing 
from  the  proper  custody  the  book  containing  the  proceed- 
ings; and  as  the  proceedings  in  these  courts  are  not  usu- 
ally made  up  in  form,  the  minutes,  or  examined  copies  of 
them,  will  be  admitted,  if  they  are  perfect.  If  they  are 
not  entered  in  books,  they  may  be  proved  by  the  ofScer 
of  the  court,  or  by  any  other  competent  person.  In  either 
case,  resort  will  be  had  to  the  best  evidence  to  establish 
the  tenor  of  the  proceedings;  and  therefore,  where  the 
course  is  to  record  them,  which  will  be  presumed  until 
the  contrary  is  shown,  the  record,  or  a  copy  properly 
authenticated,  is  the  only  competent  evidence.  The  cap- 
tion is  a  necessary  part  of  the  record;  and  the  record  itself, 
or  an  examined  copy,  is  the  only  legitimate  evidence  to 

^  Brown  «.  Hathaway,  10  Minn.  803;  the  judgment-book,  and  not  the  jndg- 

Godefroy  «.  Jay,  1  Moore  k  P.  23S.  ment  roll,  is  the  best  evidence  to  prove 

*  1  GreenL  £v.,  sec.  506.  the  judgment:  Harrison  v.  Manufao- 

'  Williams  v.  McGrade,  13  Minn.  46.  tnring  Co.,  10  S.  0.  278. 

Thus  in  South  Carolina,  the  entry  in  *  McKnight  «.  Danlop,  4  Barb.  36, 
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prove  it."^  In  an  action  in  Canada  on  a  judgment  ren- 
dered by  a  justice  of  the  peace  in  Michigan,  the  judgment 
was  proved  by  introducing  the  book  in  which  the  judg- 
ment was  recorded,  and  by  proving  that  the  handwriting 
was  that  of  the  justice,  and  that  the  witness  remembered 
the  rendition  of  the  judgment.' 

§  411.  Authentication  of  Judgments  of  Other  States 
and  of  the  National  Courts.  —  The  statute  of  the  United 
States  of  the  26th  of  May,  1790,  declared  ''that  the 
records  and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  and  admitted  in  any  court  within 
the  United  States  by  the  attestation  of  the  clerk,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be,  that  the  attestation  is  in 
due  form."'  By  statute  of  March  27, 1804,  the  provisions 
of  the  first-named  act  were  extended  to  the  "  public  acts, 
records,  office-books,  judicial  proceedings,  courts,  and 
officers  of  the  respective  territories  of  the  United  States, 
and  countries  subject  to  the  jurisdiction  of  the  United 
States.'^  The  judgment  records  of  the  national  courts 
were  held  to  be  admissible  when  authenticated  in  the 
mode  prescribed  by  the  statute  of  1790,*  and  also  when 
''  certified  to  by  the  clerk  of  the  court,  under  the  seal  of 
the  court,  without  the  certificate  of  the  chief  judge.'' ' 
The  acts  of  1790  and  1804  were  re-enacted  as  section  905 
of  the  Revised  Statutes  of  the  United  States,  which  is  as 
follows:  ''The  acts  of  the  legislature  of  any  state  or  ter- 
ritory, or  of  any  country  subject  to  the  jurisdiction  of  the 
United  States,  shall  be  authenticated  by  having  the  seals 
of  such  state,  territory,  or  country  affixed  thereto.  The 
records  and  judicial  proceedings  of  the  courts  of  any  state 
or  territory,  or  of  any  such  country,  shall  bo  proved  or 

^  1  GreenL  Ev^  mo.  613.  *  Wharton   on   ETidoace,   seo.   97; 

*  Kerby  «.  Elliott^  13  U.  0.  Q.  B.  citinff  Tamball  o.  Payson,  95  U.  S. 
367.  418;  Redmaa  v.  Goald,  7  Blaekf.  361; 

*  FerffiuoB  v.  Howard,  7  Crancb,  406.  Adams  o.  Way,  33  Conn.  419;  Ensliah 

*  Tooker  v.  Thompson,  3  McLean,  «.   Smith,   26  Ind.  445;  Womack  si 
94;  Bnford  v.  Hickman,  Hemp.  232.  Dearman,  7  Port  513. 
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admitted  in  any  other  court  within  the  Umted  States,  by 
the  attestation  of  the  clerk,  and  the  seal  of  the  court  an* 
nexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  that  the  said 
attestation  is  in  due  form."  Any  state  may  pass  a  law 
dispensing  with  any  part  of  the  authentication  prescribed 
by  the  act  of  Congress;^  but  no  state  can  require  that  a 
judgment  be  authenticated  in  a  different  manner  from 
that  provided  by  Congress.* 

The  judgments  which  may  be  authenticated  under  the 
acts  of  Congress  are  those  only  which  have  been  pro- 
nounced by  courts  of  record,  in  which  classification,  how- 
ever, are  included  proceedings  in  chancery,  ''as  well  as  of 
orphans'  courts  and  courts  of  probate." '  Judgments  of 
justices  of  the  peace  may  be  authenticated  when  they  are 
regarded  as  holding  courts  of  record,  otherwise  they  are 
not  entitled  to  the  benefit  of  these  acts.^ 

§  412.  The  Oertiflcate.  —  There  is  nothing  in  any  of 
the  acts  of  Congress  indicating  that  "  in  his  attestation 
the  clezk  may  not  act  by  his  deputy  or  under-clerk.  The 
decisions  upon  the  subject,  however,  are  to  the  effect  that 
the  clerk  of  the  court  must  act  personally,  and  not  by  his 
deputy/'*  If  the  judge  is  also  ex  officio  clerk  of  the  court, 
he  may  act  in  both  capacities  in  attesting  the  record,  and 
in  certifying  that  the  attestation  is  in  due  form.'  If  the 
court  has  no  seal,  that  fact  should  be  stated  in  the  cer- 
tificate of  the  judge  or  the  attestation  of  the  clerk.'  The 
copy  of  the  record  or  judicial  proceeding  ought  to  be 
complete,  and  not  a  mere  transcript  from  the  minutes  or 
some  part  thereof.*    A  certificate  as  follows:  ''I  hereby 

1  Kingmui  9.  Cowles,  103  Ma«.  283.  *  Oatlin  v.  UnderhUl,  4  McLean,  199; 

*  Parka  «.  WilliamB,  7  GaL  247;  Ohio «.  Hinehman,  27  Pa.  Sb.  484;  Low 
Wharton  cm  Evidanoe,  sec.  98;  Bio-  «.  Barrows,  12  Oal  181;  Sally  v.  Gan- 
Millen  «.  LoTejoj,  115  UL  498.  ter,  13  Rich.  72;  Wharton  on  BtI- 

'  Wharton  on  Etridence,  sec  99.  denoe,  sec  100. 

*  Wharton  on  Evidence,  sec.  99.  '  Ck>x  v.  Jones,  52  Ga.  438;  Strode  v. 

*  Morris  «.  Patchin,  24  N.  Y.  394;    Churchill,  2  Litt  75. 

82  AiB.  Deo.  311;  Lothrop  v,  Blake,  3       *  Pepin  fi  Ijachenmeyer,  45  N.  Y. 
Pa.  St.  495;  Sampson  v,  Overton,  4    27* 
Bibb,  409. 
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certify  that  the  aforegoing  is  trvJy  taken  from  the  record 
of  proceedings  of  Prince  George's  county  court,"  and 
being  otherwise  in  due  form  and  properly  attested,  was 
held  to  be  sufficiently  certified  and  attested  to  entitle  it  to 
be  received  in  evidence.*  A  certificate  of  a  clerk  certify- 
ing the  transcript  to  be  a  ''  full,  true,  and  complete  tran- 
script of  all  the  proceedings  had  in  the  above  case  as  now 
remains  of  record  and  on  file  in  my  office,"  accompanied 
by  the  certificate  of  the  judge  that ''  the  certificate  is  in 
due  form  of  law,"  is  a  sufficient  authentication.*  And  in 
Pennsylvania  a  certificate  that  'Uhe  foregoing  copy  of 
records  is  truly  taken  and  correctly  copied  from  the  rec- 
ords of  judgments  of  said  court  remaining  in  my  office" 
has  frequently  been  taken  and  presumed  to  be  a  copy  of 
the  whole  record.'  The  certificate  of  the  judge  that  "  the 
certificate  is  in  due  form"  is  conclusive,*  although  the 
certificate  of  the  clerk  itself  appears,  on  inspection,  to  be 
manifestly  ambiguous  and  incomplete.  If  the  certificate 
is  complete,  "a  record  will  not  be  rejected  because  of 
omissions  or  excesses  in  matters  irrelevant."* 

The  judge  seems  to  be  vested  with  the  power  to  deter- 
mine whether  the  attestation  is  in  due  form,  and  his  cer- 
tificate to  that  effect  is  final.*  It  has  been  determined 
that  the  certificate  of  the  judge  ''must  be  annexed  to  the 
exemplification  of  the  record,  and  cannot  be  on  a  separate 
piece  of  paper."^  "The  attestation  of  the  copy  must  be 
according  to  the  form  used  in  the  state  from  which  the 
record  comes;  and  it  must  be  certified  to  be  so  by  the 
presiding  judge  of  the  court,  the  certificate  of  the  clerk 
to  that  effect  being  insufficient.    Nor  will  it  suffice  for  the 

iFergiiflon9.Harwood,70ranoh,40S.  'Ferguson  v.  Hurwood,  7  Cnuidi, 

*  Blatf  V.  Gftldwell,  3  Mo.  353.  408;  Tooker  v.  Thompaoot  3  MeLeui, 

*  Reber  «.  Wri^hti  68  Fk  St  471,  93;  Grover  «.   Orover,   30  Ma  400: 
and  cases  there  eited.  Sdioonmaker  «.  Lloyd,  9  Bioh.  173; 

^Groverv.  Groyer,  30  Mo.  400.  Andrews  «.  Flsok^  88  Ala.   294.    A 

*  Wharton  on  Evidence,  sec.   103;    certificate  that  the  attestation  is  in 


Knapp  9.  Bell,  10  Allen,  485;  Clark  v.  proper  form  has  been  held  snflk&snt: 

Bepew,  26  Pa.  St  509;  64  Am.  Dec  White  v.  Strother,  11  Ahk  720. 

717;  McCormaok  v.  Deader,  22  Md.  '  Norwood  vl   Cobb,  20  Tex.   688; 

187;    Shoon  v.   Barr,   11    Ired.   296;  McFarlane    «.    Harrington,    2    Bay, 

Yoong  SL  Chandler,  13  a  Mon.  262.  555. 
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judge  simply  to  certify  that  the  person  who  atteete  the 
copy  is  the  clerk  of  the  conrti  and  that  the  eignatmre  ii 
in  his  handwriting.  The  seal  of  the  court  must  he  an<» 
nexed  to  the  record  with  the  certificate  of  the  clerk,  and 
not  to  the  certificate  of  the  judge  .^  In  Illinois  it  has  heen 
held  that  the  judge  is  not  required  to  state  that  the  per* 
son  certifying  is  the  clerk,  nor  that  the  seal  annexed  is 
the  s^al  of  the  court;  that  the  seal  speaks  for  itself,  and 
is  presumed  to  be  attached  by  the  oflicer  charged  by  law 
with  the  custody  thereof.'  If  the  court  whose  record  is 
authenticated  has  no  seal,  that  fact  should  be  stated,  eith^ 
in  the  certificate  of  the  clerk  or  in  that  of  the  judge* 

8  413.  The  Judge's  Oertificato  is  indispensable.^  It 
must  appear  that  the  judge  who  undertakes  to  attest  the 
record  is  the  judge  of  the  court  which  rendered  the  judg- 
ment. If  there  are  two  or  more  judges,  the  certificate 
must  bo  from  the  chief  or  presiding  judge,  and  is  insuffi- 
cient if  made  by  an  associate  judge  presiding  at  a  trial, 
or  by  a  "senior"  judge.*  If  the  judge  who  certifies  is  the 
only  judge  of  the  court,  the  certificate  need  not  state  that 
he. is  the  "chief  judge.''*  The  certificate  must  state  that 
the  attestation  is  in  due  form.  Some  of  the  authorities 
insist  that  it  must  also  declare  that  the  clerk  who  attests 
is  then  the  clerk  of  the  court/  The  statute,  however,  does 
not  require  the  judge  to  certify  anything  except  "that  the 
said  attestetiou  is  in  due  form."  Therefore  it  seems  to 
us  that  he  should  not  be  required  to  certify  any  other 
fact;*  nor  need  there  be  any  certificate  from  any  other 
oflScer  showing  the  official  capacity  of  the  judge.*    An 

>  1  GreenL  £v,,  seo.  506.  *  State  v.  Hinchman,  27  Pa.  St.  479; 

'  DacommQB  V.  Uyainser,  14111.249.  Central  Bank  v.  Veasy,  14  Ark.  672; 

•  Craig  V,  Brown,  1  Pet  C.  C.  352;  Keyes  v,  Mooney,  13  Or.  179. 

Eirklandv.  Smith,  2  Martin,  N.S.,  497.  ^Wharton  on  Evidence,   sec.  101; 

'  Hatchina  v.  Oerrish,  52  N.  H.  205;  Hntchins  v.  Gerrish,  25  N.  H.  205;  13 

13  Am.  Rep.  19.  Am.  Rep.  19;  Duvall  v.  Ellis.  13  Mo. 

» Van  Storch  v,  GriflSn,  71  Pa.  St  203;  Wilbam  v.    Hall,  16  Mo.   426; 

240;  I^^rop  v.  Blake,  3  Pa.  St  495;  Johnson  v.  Howe,  2  Stew.  27. 

Pratt  V.  King,  1  Or.  49;  Settle  v.  AUi-  ■  Duoommnn  «.   Hysinger,   14   HL 

8on»   8  Oa.   201;  52  Am.   Dec.    393;  249. 

Brown  v,  Johnson,  42  Ala.  208;  Whar-  *  Kinseley  fk  Rambongh,  96  N.  a 

Urn  OQ  Evidence,  sec.  100.  193. 
Jono.  IL— 46 
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attestation  by  T.  A.  J.,  "  presiding  judge  of  the  supreme 
court  of  the  state  of  New  York,  in  the  seventh  district,  is 
defective,  in  not  showing  him  to  be  judge  of  the  county 
where  the  judgment  was  entered."  The  authentication 
must  be  by  the  judge,  if  there  is  but  one.  If  there  are 
more  than  one,  it  must  be  by  the  chief  jusHee  or  presiding 
judge}  The  judge  certifying  must,  at  that  time,  be  the 
judge,  chief  justice^  or  presiding  judge.  Hence  whcyre  the 
judges  act  as  chief  justice  by  rotation,  the  authentication 
cannot  be  made  by  any  one  of  them,  but  only  by  the  one 
who,  for  the  time  being,  is  chief}  If  the  judge  is  also 
ex  officio  clerk  of  the  court,  he  must  certify  first  as  clerk 
and  second  as  judge,  in  the  same  form  and  substance  as 
when  the  two  offices  are  not  united  in  one  person.*  If  a 
court  ceases  to  exist,  and  its  records  are  transferred  to 
another  court,  the  clerk  and  judge  of  the  latter  thereby 
become  proper  persons  to  authenticate  the  records  of  the 
former.*  Where  several  judges  preside  in  the  same  court, 
neither  having  any  temporary  or  permanent  rank  above 
the  others,  and  all  being  apparently  on  a  perfect  equality 
with  one  another,  an  authentication  in  which  all  unite 
has  been  regarded  as  sufficient;'  and  so  has  an  authenti- 
cation by  one  only  of  them,  in  which  he  certifies  that  he 
is  one  of  the  judges,  that  the  authority  of  each  judge  is 
equal,  and  that  each  is  authorized  to  certify  to  a  record/ 

§  414.  Authentication  of  Foreign  Judgments.  —  For- 
eign judgments  are  authenticated  either, — ^'1.  By  an  ex- 
emplification under  the  great  seal;  2.  By  a  copy  proved 
to  be  a  true  copy;  3.  By  the  certificate  of  an  officer  au- 
thorized by  law,  which  certificate  must  itself  be  properly 
authenticated."    The  original  judgment  record,  if  ofiered, 

^  PhelpB  V.  Tilton,  17  Ind.  423.  *  Capen  v.  Emery.  6  Met  436;  Maa- 

*  Stewart  v.  Gray,  Hemp.  94;  Van    ning  v,  Hogan,  26  Mo.  670;  Darrah  «. 
Storoh  «.  Griffin,  71  Pa.  St.  240.  Watson,   30    Iowa,   116;   Thomaa   «. 

*  Shaw  «.  Hnrd,  8  Bibb,  371.  Tanner,  6  T.  K  Mon.  52. 

«  Oatlin  fi   Underhill,  4   McLean,  •  Arnold  v.  Frazier,  5  Strob.  S3. 

199;  Davall  «.  Ellis,  13  Mo.  203;  Bis-  ^  Bennett  o.  Bennett,   Deady,  300; 

■ell  V.  Edwards,  6  Day,  363;  6  Am.  Orman  o.  Neville,  14  La.  Ann.   392; 

Deo.  166.  Andrews  «.  Flack,  88  Ala.  294. 
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is  also  admissible.^  If  all  these  means  are  beyond  the 
reach  of  the  party,  other  and  inferior  testimony  may  be 
received.  But  a  copy  of  a  foreign  decree,  certified  by  the 
signing  of  a  name,  with  the  addition  to  it  of  secretary  of 
state  of  foreign  affairs,"  with  a  private  seal,  is  neither 
sufficient  as  an  authentication  nor  admissible  as  secon- 
dary evidence.'  A  foreign  judgment  is  sufficiently  au- 
thenticated when  a  copy  is  produced,  accompanied  by  an 
affidavit  stating  that  the  affiant  applied  to  the  reputed 
clerk  of  the  court  for  a  copy  of  the  record  of  the  judg- 
ment; that  he  assisted  the  clerk  in  comparing  the  copy 
with  the  record  and  in  affixing  the  seal  of  the  court  to  the 
copy,  and  saw  the  same  clerk  attest  the  copy  by  putting 
his  name  to  it.'  A  record  with  the  attestation  of  the 
clerk,  with  the  seal  of  the  court  and  the  certificate  of  the 
chief  justice  that  the  person  attesting  the  record  is 
the  clerk  and  that  his  signature  is  genuine,  and  with  the 
certificate  of  the  assistant  secretary  of  state  of  the  prov- 
ince, accompanied  by  that  of  the  governor  in  charge  of 
the  province,  attested  by  the  great  seal,  and  certifying 
that  such  court  is  lawfully  and  duly  constituted,  and 
specifying  its  jurisdiction,  and  which  also  verifies  the 
signature  of  the  clerk  and  of  the  chief  justice,  is  a  suffi- 
cient exemplification.^  The  admission  of  a  record  of  a 
foreign  court  is  authorized,  "if  the  proceeding  has  the 
attestation  of  the  clerk  of  such  court,  with  the  certificate 
of  the  chief  justice  that  the  person  attesting  is  such  clerk 
and  that  his  signature  is  genuine,  and  with  the  further 
certificate  of  the  secretary  of  state,  or  other  officer  holding 
the  great  seal,  purporting  that  the  court  is  duly  consti- 
tuted, specifying  generally  the  nature  of  its  jurisdiction, 
and  verifying  the  seal  and  signature  of  the  clerk  and  of 
the  chief  justice'';  and  if  it  be  admitted  that  the  person 
signing  as  clerk  was  in  fact  such  clerk,  the  certificates  of 

'  Sawyer  9,     Oarcelon,    S3     Me.        "  Buttriek  v.  Allen,  S  Mass.  273;  5 

25.  Am.  Dec.  105. 

'  Church  9L    Hnblwrti   2    Cranch,        *  Lazier  v.  Wesoott^  26  N.  Y.  146| 

187.  82  Am.  Deo.  404. 
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• 

the  chief  justice  and  of  the  secretary  of  state  are  saper- 
fluous.^  A  copy  of  a  judgment  entered  at  Havanai  signed 
hy  the  clerk  who  was  keeper  of  the  records  of  the  coart» 
with  proof  that  his  signature  validated  all  its  proceedings; 
that  the  court  had  no  seal;  that  the  seal  used  to  the  cer- 
tificate was  that  of  the  royal  college  of  notaries;  and  that 
the  document  is  authenticated  in  the  way  in  which  rec- 
ords were  commonly  authenticated  when  sent  to  foreign 
countries,  —  was  held  to  he  a  sufficient  exemplification.' 
An  authentication  of  a  foreign  record  hy  the  certificate  of 
the  clerk  and  the  presiding  judge,  aided  hy  ''a  certificatei 
under  the  great  seal  of  the  state,  of  the  official  character 
of  the  judge/'  is  sufficient  to  entitle  it  to  he  received  in 
evidence.'  And  the  rule  generally  prevailing  in  the 
United  States  is,  that  "a  foreign  judgment  may  he  proved 
by  a  copy  thereof,  duly  authenticated  by  the  duly  authen- 
ticated certificate  of  an  officer  properly  authorized  by  law 
to  give  a  copy.  The  clerk  or  prothonotary  of  a  court  is 
presumed  to  possess  authority  to  make  and  certify  copies 
of  the  records  of  the  court  in  his  keeping,  and  such  copies 
are  duly  authenticated  by  his  certificate  over  his  official 
signature,  and  by  the  seal  of  the  court.  His  official 
signature  and  the  seal  are  duly  authenticated  by  the 
great  seal  of  the  state  or  government  in  which  the  court 
is  found,  affixed  to  the  certificate  of  the  keeper  thereof. 
The  great  seal  proves  itself."  *  Copies  of  foreign  records 
attested  by  the  seal  of  the  clerk  of  the  court  are  admissi- 

I  Capling    V.    Herman,     17    Mich.  U.  C.  C.  P.  408;  Hesketh  n  Ward,  17 

624.  U.  C.  C.  P.  190. 

«  Packard  v.  Hill,  7  Cow.  434.    For  »  Wateon  v.  Walker,  28  K.  H.  471; 

fuither  rules  in  regard  to  anthentica-  Spaolding    «.   Viuceat^   24  Vt.    601; 

tion  of  foreign  judgments,  see  Greenl.  Griswold    v.    Pitcaim,   2    Conn.    85; 

Ev.,  sees.  514,  515,  and  notes;  Alves  Thompson  %,  Stewart^  8  Conn.  171;  8 

r.  Bunbury,  4  Camp.   28;   Cavan  v.  Am.  Dec  168;  Stewart  fi  Suanzy,  23 

Stewart,  1  Stark.  525;  Henry  v.  Adey,  Miss.  502. 

3  East,  221;  4  Esp.  228;  Appleton  «.  *6ann  v.  Peaket,  36  Minn.  177;  1 

Bray  brook,  6  Moore  &  S.  34;  2  Stark.  Am.  St.  Rep.  661;  Mahnrin  «.  Bick- 

6;  Buchanan  v.  Rncker,  1  Camp.  63;  9  ford,  6  N.  H.  567;  Dozier  v.  Joyce,  S 

East,  192;Loibel9.  Stampfer,  I6L.T.,  Port  303;  Knox  v.  Silloway,  10  Me. 

N.  S.,  720;  Jnnkin  t».  Davis.  22  U.  0.  201;    Vose    9.    Manly,    19    Me.    ^\; 

Q.  B.  369;  Wooiiruff  r.  Walling,   12  Brooks  v.  Daniels,  22  Pick.  498;  Day 

U.  C.  Q.  B.  501;  Juukin  v.  Davis,  6  o.  Moore,  13  Gray,  522. 
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ble,  if  proved  by  the  copyist.'  "  It  has  been  held  that  an 
exemplication  may  be  admitted  on  proof  by  an  expert  of 
the  genuineness  of  the  seal  of  the  court  and  of  the  signa- 
ture of  the  judge;  and  when  the  court  has  no  seali  by 
proof  of  the  handwriting  of  the  olerki  and  of  the  regular- 
ity of  the  exemplification.*' ' 

Pabt  n.  — OF  ADMISSIBILITY  AND  BFFBOT  OF  JUDOMBNTa 

§  416.  Statement.  —  In.  treating,  in  diflferent  parts  of 
this  work,  upon  the  various  effects  directly  and  indirectly 
resulting  fronf  judgments,  and  in  considering  the  differ- 
ent persons  who  are,  under  the  law,  bound  by  judgments 
as  parties  or  privies  thereto,  nearly  all  the  questions 
naturally  falling  within  the  second  subdivision  of  th^s 
chapter  have  been  already  sufficiently  noticed.  We  shall 
therefore  confine  the  remainder  of  this  chapter  to  the 
consideration  of  those  cases  in  which  judgments  may 
properly  be  admitted  in  evidence  for  and  against  persons 
neither  parties  nor  privies  thereto^  nor  otherwise  bound 
by  the  judgment  as  an  estoppeL 

§  416.  To  Prove  Itself.  — ''A  judgment  may  be  offered 
in  evidence  for  two  purposes:  1.  To  establish  the  mere 
fact  of  its  own  rendition,  and  those  legal  consequences 
which  result  from  that  fact;  2.  In  addition  to  the  first 
purpose,  for  the  further  purpose  of  proving  some  other 
fact  as  found  by  that  verdict,  or  upon  whose  supposed 
existence  the  judgment  is  based."  For  the  first  of  these 
purposes  every  judgment  is  admissible  in  evidence  against 
the  whole  world.'  Judgments  in  rem  are  generally  con- 
sidered as  admissible  against  all  persons;  but  their  nature 

>  Fiokaid  «.  Bdky,  26  H.  H.  102|  v.  MeGnde,  13  Minn.  46;  Spenoer  « 
Stewart  9.  SoansF,  23  Miss.  692;  Bat-  Dearth,  43  Vt  08;  Harrison  «.  Har- 
triek  9.  Allen,  8  Maes.  273;  5  Am.  rison,  89  Ala.  489;  Mortland  9.  Smitht 
Dec  105;  Delafield  «.  Hand,  3  Johni.  32  Ma  225;  82  Am.  Dea  128;  Ste- 
310.  phens  v.  Jack,  3  Yerg.  403;  24  Am. 

'Wharton  on  Etridenoe,   teo.  110;  Deo.  583;  MoCamant  v.  Robertt,  66 

Owings  V.  Nicholaon,  4  Har.  A  J.  66;  Tex.  260;  Taylor  v.  Means,  73  Ala. 

Packard  «.  HUU  7  Cow.  434.  468;  Smith  fk  Chapin,  31  Conn.  530; 

>  Notes  273  and  274  to  FhiUipps  on  Maple  «.  Beach,  43  Ind.  51;  Pico  «. 
£?idenoe^  hy  Cowan  and  Hill;  WUliams  WeMer,  14CaL  202;  73  Am.  Deo.  647. 
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and  effect  will  be  made  the  subject  of  a  separate  chapter. 
A  judgment  may  constitute  part  of  a  chain  of  title  to  real 
or  personal  estate,  or,  though  not  amounting  to  title,  it 
may  show  the  character  of  the  possession  of  one  of  the 
parties  to  a  suit.  In  either  case  it  is  admissible  in  evi- 
dence for  or  against  strangers,  as  well  as  for  or  against  the 
parties  to  the  original  suit.*  Whenever  a  judgment  trans- 
fers  a  title,  or  is  the  foundation  of  a  claim  to  possession, 
it  is  admissible,  upon  the  same  principle,  as  a  voluntary 
conveyance.*  If  a  judgment  or  decree  appoints  a  receiver 
or  otherwise  vests  a  person  with  authority  to  prosecute  a 
suit,  or  to  do  some  other  act,  it  is  always  admissible  to 
show  his  appointment  and  consequent  authority.'  So  if 
it  authorizes  a  payment  to  be  made,  or  may  otherwise 
constitute  a  justification  for  an  act  done,  it  is  admissible, 
though  in  an  action  between  persons  who  are  neither 
parties  nor  privies  to  it.* 

§  417.  As  Hatter  of  Inducement.  —  Judgments  are 
also  available  as  evidence  against  third  parties  by  way  of 
inducement,  or  to  prove  the  existence  of  any  collateral 
fact.*  Thus  if  a  principal  should  be  sued  for  the  negli- 
gence of  his  agent,  the  judgment  against  him  in  this  suit 
would  be  evidence  in  a  suit  against  the  agent  by  the 
principal,  for  the  purpose  of  showing  what  the  conse- 
quence of  the  negligence  had  been,  *'  as  evidence  of  the 
quantum  of  damages,  though  not  as  to  the  fact  of  the  in- 
jury."' A  judgment  against  a  grantee  in  an  action  for 
the  possession  of  land  is  always  evidence  against  his  war- 
rantor, for  the  purpose  of  showing  an  eviction,'  even  where 

1  Buckingham  «.  Hannah,  2  Ohio  St.        *  Hardwick  n  Hook,  S  Qa.  864. 
651;  Barr  v.  Gratis,  4  Wheat.  220;        *  Barkaloo  n  Bmeriok,  IS  Ohio,  26S; 

Datries  «.  Lowndes,  1  Bing.  K.  C  597.  State  v.  Hyde,  29  Conn.  564;  Plnmmer 

>  Fowler  v.   Savage,   3   Conn.    90;  n,  Harbnt,  6  Iow%  806;  I^Tidtoii  fi 

Koogler  «.  Haffmann,  1  MoCord,  495;  Peck,  4  Mo.  488. 
Masters  «.  Varner,  5  Oratt.  168;  60        •  Kinff  9.  GhaM,  16  N.  H.  9;  41  Am. 

Am.  Dea  114;  Oravena  v.  Jameson,  59  Dea  676. 

Mo.  68;  Wharton  on  B?idenoe,  sec        *  Green  f^  New  Birer  Gow,  4  Term 

821;  Bichardson  ti  Hobart,  1  Stew.  Bap.  690;  2  Smith's  Lead.  Gas.  685. 
600;  18  Am.  Deo.  70;  Moon  o.  RoUinSi        '  Booker's  Adm'r  «.  Bell's  Bz*r,  1 

36  GaL  333;  95  Am.  Deo.  181.  Bibb^  175;  6  Am.  Deo.  641;  MarUtt  a 
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it  is  not  suflScient  to  prove  that  such  eviction  was  by 
paramount  titled     Where  one  party  agrees  to  indemnify 
another  for  some  act  done,  a  judgment  rendered  against 
the  latter  in  consequence  of  such  act  is  evidence  against 
the  former  for  the  purpose  of  showing  the  damages  sus- 
tained by  the  person  indemnified.*     So  in  an  action  for 
contribution  between  sureties,  a  judgment  in  favor  of  a 
common  creditor,  and  against  the  principal  debtor  and 
one  of  the  sureties,  to  which  the  defendant  in  the  second 
suit  was  not  a  party,  is  nevertheless  competent  evidence, 
not  merely  of  its  own  rendition,  but  also  by  way  of  in- 
ducenaent  to  the  evidence  that  the  plaintiff  in  the  present 
suit  bad  discharged  the  debt  on  which  the  former  suit 
was  based.*    A  judgment  against  a  sheriff  for  the  default 
of  his  deputy  is  at  least  prima  facie  evidence  against  the 
latter  and  his  sureties  to  prove  that  the  sheriff  had  been 
subjected  to  the  payment  of  a  certain  amount  of  liability.^ 
A  judgment  record  may  be  offered  in  evidence  against  an 
indorser  to  show  with  what  diligence  an  action  was  prose- 
cuted against  the  maker  of  a  note;*  or  in  an  action  of 
malicious  prosecution,  to  show  that  such  prosecution  ter- 
minated in  an  acquittal.*    So  wherever  it  is  material  as 
part  of  a  cause  of  action  or  of  defense  to  show  that  a  party 
has  been  acquitted  or  convicted  of  an  offense,  the  rec- 
ord showing  such  acquittal  or  conviction  is  admissible.' 
Hence,  in  an  action  for  malicious  prosecution,  the  convic- 
tion of  plaintiff  is  admissible  and  generally  conclusive 
evidence  that  such  prosecution  was  not  without  probable 
cause;*  and  it  is  doubtful  whether  the  force  of  such  con- 

Ctuj,  20  Ark.  261;  Ongg  9.  Bichard-        '  Lewis  v.  Knox,  2  Bibb,  453;  Cox 

■on,  25  Oa.  670;  WiUiami  v.  Shaw,  n  Thomas,  9  Orait.  323. 
N.  a  Term  Bap.  197;  7  Ahl  Dec  706;        *  Lane  r.  Clark,  1  Mo.  657. 
Pattern  V.  Kennedy,  1  A.  K.  Marsh.        *Le»att  v.  Tollervy,  14  East,  301; 

389;  10  Am.  Deo.  744.  Basebe  v.  Matthews,  L.  R.  2  Com.  P. 

>  Rhode  ff.  Green,  26  Ind.  83;  Clem-  684. 

enta  sl  CoUins,  69  Ga.  124;  Hardy  «.  '  Qainn  v.  Quinn,  17  Vt.  426;  Kyle 

Nelsoo,  27  Me.  625.  «.  State.  10  Ala.  226;  Bex  v.  Waters, 

•Lm  9,  Clarke,  1  Hill,  66;  Copp«»  12  Cox  C.  C.  390. 

McDoagmll,  9  Mass.  1.  *  Adams    9.    Bioknellp     126    Ind. 

>  Preslar  «.  Stallworth,  87  Ala.  405;  210. 
Copp  fi  McDongall*  9  Mass.  1. 
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viction  is  for  this  purpose  impaired  by  the  reversal  of  the 
judgment  or  the  granting  of  a  new  trial.^  In  every  in- 
stance in  which  a  defendant  against  whom  a  judgment 
has  been  rendered  has  the  right  in  turn  to  recover  of 
some  other  person,  as  where  a  master  has  been  made  an- 
swerable for  the  negligence  of  his  servant  or  agent,  such 
judgment  is  admissible  against  the  latter,  and  if  paid,  is 
conclusive  evidence  of  the  injury  suffered  by  the  master, 
though  the  servant  or  agent,  if  not  called  upon  to  defend 
the  former  action,  may  still  be  at  liberty  to  show  that  he 
was  not  guilty  of  any  negligence.' 

§  417  a.  As  an  Admission.  —  A  record  or  judicial  pro- 
ceeding is  admissible  in  evidence  in  favor  of  one  not  a 
party  to  it,  when  it  contains  a  declaration  or  admission 
made  by  the  person  against  whom  it  is  offered.  In  such 
circumstances  it  does  not  have  the  unimpeachable  verity 
of  a  record.  It  is  not  conclusive  against  the  person  who 
made  the  admission  or  declaration;  but  such  admission  or 
declaration  is  of  no  higher  dignity  than  if  made  in  some 
other  manner,  and  may  be  explained  or  rebutted.  The 
affirmative  declarations  made  by  a  litigant  in  his  plead- 
ings may  very  properly  be  received  as  evidence  against 
him,  having  at  least  as  much  effect  as  like  statements 
made  by  him  in  letters  or  in  ordinary  conversation.' 
His  mere  failure  to  deny  a  particular  allegation  or  to  in- 
terpose any  defense  whatsoever  certainly  ought  to  have 
far  less  weight  than  his  affirmative  declarations;  but  it 
seems  that  such  failure  is  nevertheless  competent  evidence 
in  another  action,  and  in  favor  of  a  stranger  to  the  former 
suit,  and  that  a  judgment  by  default  is  receivable  in  evi- 
dence as  an  admission  of  the  material  facts  stated  in  the 
complaint.* 

^  Ante,  wo.  319.  Gray,  039;   Chreenl.    Ev.»   leet.    195» 

s  Green  v.  New  RiTftr,  4  Term  Rep.  527  a. 

590;  Pritchard  «.  Hitchcock,  6  Man.  *  St  Lonia  etc.  Ina.  Co.  v.  CraTena, 

A  G.  165.  69  Ma  72;  Craein  v,  Carleton,  21  Me. 

■  Parsons  v.  Copeland,  33  Me.  370;  492;  Ellia  9,   Jameson,    17  Me.  2:^. 

(>4   Am.   Dec.  62S;  Williams  v.  Che-  See  also  Central  R.  R.  etc.    Co    v. 

Ley,  3  Gray,  215;  Judd  r.  Gibbs,  3  Smith,  76  Ala.  572;  52  Amu  Rep.  353. 
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§  418.  To  Prove  that  Plaintiff  is  a  Creditor.  —  Some 
conflict  of  authority  exists  in  regard  to  the  question 
whether,  in  a  suit  to  set  aside  a  conveyance  by  one  claim- 
ing to  be  a  creditor  of  the  grantor,  a  judgment  in  favor  of 
the  plaintiff  and  against  the  grantor  is  evidence  against  the 
grantee  to  show  that  the  plaintiff  is  a  creditor,  as  he  claims 
to  be.  In  some  instances  such  a  judgment  has  been  rejected 
because,  as  to  the  grantee,  it  was  res  inter  alios  a^a}  But 
the  better  opinion,  and  the  one  generally  adopted,  is,  that 
such  judgment  is  prima  fade  evidence  against  the  grantee 
of  the  fact  of  his  grantor's  indebtedness.  "  It  is  not  incon- 
sistent with  the  rule  of  res  irUer  alios  a^ta  that  a  judgment 
should  be  taken  even  against  third  persons  to  be  what  it 
purports  to  be  till  the  contrary  is  shown."'  Whenever 
a  judgment  creditor  is  proceeding  against  a  third  person, 
and  it  becomes  necessary  to  show  that  the  judgment 
debtor  was  indebted  to  him,  the  judgment  is  at  least 
prima  facie  evidence  of  that  fact.'  In  truth,  it  is  gener- 
ally much  more  than  prima  facie  evidence.  It  may  be 
assailed  and  overthrown  by  establishing  fraud  and  col- 
lusion between  the  plaintiff  and  defendant.  If  not  so 
overthrown,  it  is  received  in  many  states  as  conclusive 
evidence  of  the  fact  and  amount  of  indebtedness  to  the 
judgment  creditor  as  against  other  creditors  or  persons 
claiming  under  the  judgment  debtor.^ 

§  419.  Questions  of  Public  Nature. — Judgments  are 
also  admissible  for  and  against  third  persons  in  regard 
to  questions  which  in  general  are  susceptible  of  being 
determined  mainly  by  evidence  of  common  repute;  such 

^ TroTff.  Smitii,  88  Abk  400;  Hart*  Am. Deo.  294;  Strong «.  Lawraioe,  S8 

nut  9.  WtilMid,  86  Biinn.  223.  Iowa,  66;  Swihart  v.  Shanm,  24  Ohio 

*Vogt  «.  Ticknor,  48  N.  H.  242;  St.  432;  Starr  v.  Starr,  1  OUo»  821; 

Goodiiofw«.8mitli,87Ma«.  6e;Ghiireh  Manh  «.  Pier,  4  Bawle,  288;  26  Am. 

«.  Chi^iii,85  Vt  231;  Inmanv.  Mead,  Deo.  131;  Walker  «.  Borrowi,  1  Atk. 

97  MaM.  810;  Garland  v.  ifi.Tee,  4  04;  Piokett  «.  PepUn,  64  Ala.  620; 

Bud.  282;  16  Am.  Dea  766.  Mowry   v.    DaTonport,    6    Lea,    80; 

"BinolMj  «.  Stryker,  28  N.  Y.  46;  Sidensparker  «.  Sidensparker,  62  Me. 

84  Am.  Dea  824;  State  9,  Ghoike^  88  481;  88  Am.  Deo.  627;  Raymond  «. 

Ark.  801.  Riohmond,  78  N.  Y.  864|  Naylor  % 

•Gudoa  9.  Lord»  2  H.  Y.  860;  61  Nettler,  11  Atk.  860. 
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as  questions  in  regard  to  customs,  tolls,  pedigrees,  pre* 
scription,  etc.    The  solemn  adjudication  of  a  court  based, 
as  it  is  presumed  to  be,  upon  testimony  is  properly  con- 
sidered as  better  proof  of  a  fact  than  evidence  of  mere 
general  reputation  can  be.'     Because  it  is  competent  to 
prove  *'  by  general  reputation  that  a  person  is  dead/'  a 
decree  which  could  not  have  properly  been  pronounced, 
except  upon  proof  of  the  death  of  a  person,  has  been  re- 
ceived as  competent  evidence  of  such  death.*    Judgments 
''  are  sometimes  admissible  to  prove  the  existence  of  a 
public  highway;  but  never,  except  where  the  party  claims 
by   prescription,  and  then,  merely  to  corroborate  the 
presumption  of  there  having  been  a  grant.''*    A,  in  a  suit 
against  C  for  breaking  his  close,  offered  in  evidence  the 
record  in  a  like  action  of  A  against  B,  wherein  B  had 
pleaded  the  same  defense  now  claimed  by  C,  namely,  a 
right  of  public  footway,  in  which  A  had  prevailed.     Lord 
Eenyon    said:    **  The   record  was  admissible  evidence, 
though  between  other  parties,  as  to  the  finding  upon  the 
right  to  a  public  footway,  which  was  negatived."*    On  the 
trial  of  an  indictment  against  a  town  for  not  repairing  an 
ancient  highway,  a  similar  indictment  against  an  adjoin* 
ing  town  through  which  the  same  highway  ran,  to  which 
said  town  had  submitted,  was  admitted  as  evidence  tend- 
ing to  prove  that  the  road  was  a  highway.'    So  in  a  trial 
for  tolls  claimed  by  prescription,  verdicts  in  other  actions 
against  other  defendants  were  admitted,  because  a  recov- 
ery against  a  stranger  was  at  least  as  good  evidence  as 
payment  by  the  stranger  would  be.*    Another  exception 
to  the  rule  that  judicial  records  are  admissible  only  for 
and  against  the  parties  thereto  exists  in  the.,  case  of  an 
adjudication  in  regard  to  the  settlement  of  paupers.     If, 
for  instance,  it  is  determined  by  a  competent  tribunal 
that  a  pauper  has  his  settlement  in  the  town  of  A,  this 

1  Spencer  «.  Dearth,  43  Vt.  98,  104.        *  Reglna  «.  Brigbteide  Bwrkm,  13 

<  Kle  V.  MoBnttney,  15  BL  320.  Q.  B.  93a 

'  Fowler  v,  8a?age,  3  Conn.  96.  *  City  of  London  fk  Clerki^  Gwth. 

<  Reed  v.  Jacluon,  1  East,  355.        ^    181. 
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determination  is  fionehmve  against  A  in  a  contest  with 
any  other  town.     Such  adjudications  seem  to  be  judg^ 
n^ents  %fh  rem,  and  binding  on  everybody.^    A  judgment 
is  generally  admissible  in  an  action  between  strangers  to 
it  to   prove  any  point  upon  which  hearsay  is  competent 
evidence.      Thus  pedigree  may  be  shown  by  hearsay  or 
by  common   reputation.     Where  plaintiff's  right  to  free- 
dom is  in  question,  the  court  may  receive  in  evidence  the 
judgment  in  an  action  between  other  parties  establishing 
the  right  of  one  of  plaintiff's  ancestors  to  freedom.    This 
right  is  of  a  public  nature,  capable  of  proof  by  common 
repute,  and  such  repute  is  as  satisfactorily  shown  by  such 
a  judgment   as  by  having  witnesses  testify  what  was  the 
common   reputation  of  such  ancestor  with  reference  to 
this  right.' 

In  one  of  the  celebrated  cases  involving  the  paternity 
and  legitimacy  of  Myra  Clark  Gaines,  it  was  necessary  to 
prove  that  De  Grange,  at  the  time  he  imposed  himself  in 
marriage  upon  her  mother,  was  the  husband  of  another 
woman;   and  as  tending  to  show  this  fact,  evidence  was 
given    of   his  prosecution  ,and  conviction  for  bigamy. 
Respecting  the  admissibility  of  evidence  of  such  convic- 
tion, the  court  said:  ''Before  leaving  this  point,  however, 
^e  will  make  a  single  remark  upon  what  was  said  in  the 
argument,  that  if  the  record  of  De  Grange's  conviction 
had  been  produced,  it  would  not  have  been  competent 
testimony,  from  its  being  res  inter  alios  acta.    The  general 
rule  certainly  is,  that  a  person  cannot  be  affected,  much 
less  concluded,  by  any  evidence,  decree,  or  judgment  to 
which  he  was  not  actually,  or  in  consideration  of  law, 
privy.     But  the  general  rule  has  been  departed  from  so 
far  as  that  wherever  reputation  would  be  admissible  evi- 
dence, there  a  verdict  between  strangers,  in  a  former  ac- 
tion, is  evidence  also;  such  as  in  cases  of  manorial  rights, 
public  rights  of  way,  immemorial  custom,  disputed  boun- 

>  Dorset  «.  Manchester,  3  Yt.  870|       <  Yaughaii  «.  Phebe,  1  Mart,  k  Y. 
Oibson  9.  Kicholson,  2  Serg.  A  R.  422.     1;  17  Am.  Dec  77a 
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darji  and  pedigrees:  Duchess  of  Kingston's  Case,  11  How. 
St.  Tr.  261;  Davies  v.  Lowndes,  7  Scott  N.  R.  141;  Doe  ez 
dem.  Bacon  v.  Brydges,  7  Scott  N.  R  833;  Bead  ▼.  Jodfc- 
son,  1  Eaaty  865,  per  Lawrence,  J.;  Brisco  v.  Lomax,  8  Ad. 
A  E.  198;  £tHins  v.  Bees,  10  Ad.  ft  E.  161;  Biddvlph  y. 
jl^Aer,  2  Welsb.  H.  ft  G.  23;  Tooker  v.  Duis  o/  Beauford,  1 
Burr.  146;  as  to  manorial  rights:  Brisco  y.Lotuox,  8  Ad.  ft 
E.  198;  as  to  disputed  boundary:  Layboum  v.  Critpf  4  Mees. 
&  W.  320;  as  to  questions  of  immemorial  custom:  Tra- 
vers  v.  ChdUoner,  Gwill.  Tithe  Cas.  1237;  as  to  disputed 
modus  and  pedigree:  Cofrr  v.  Heaion,  Gwill.  Tithe  Cas. 
1261.  In  Neal  and  Duke  of  Athol  v.  Wilding,  Strange, 
1167|  the  court  rejected  a  special  verdict  in  a  for- 
mer suit,  the  defendants  not  having  been  parties  to 
that  suit,  which  was  offered  to  prove  three  of  the  de- 
scents which  were  necessary  to  make  out  the  duke's 
pedigree.  Mr.  Justice  Wright  differed  from  the  majority 
of  the  judges  on  that  occasion,  and  in  BuUer's  N.  P.,  4th 
ed.,  p.  233,  it  is  said  that  the  opinion  of  that  learned 
judge  was  generally  approved,  though  the  determination 
by  the  rest  of  the  court  was  contrary.  And  the  point  has 
been  since  repeatedly  ruled  in  conformity  with  the  opin- 
ion of  Mr.  Justice  Wright." ' 

§  420.  Decrees.  —  ^'  A  decree  in  the  court  of  chancery 
may  be  given  in  evidence  on  the  same  footing  and  under 
the  same  limitations  as  a  verdict  or  judgment  of  a  court 
of  common  law."  * 

>  Pattonon    w,    GftinMb    S    How.       *  8  PhflUpps  on  BndnoMi.  SQ^  «b1 
698.  note  278  to  fame. 
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g  421.  At  Oommon  Law.  — At  common  law,  the  assign- 
ment of  a  judgment  or  decree  did  not  authorize  the  as- 
signee to  bring  an  action  thereon  in  his  own  hame,^  and 
it  has  been  held  that  a  statute  authorizing  the  assign- 
ment of ''  contracts,  express  or  implied|  for  the  payment 
of  money''  did  not  change  the  common-law  rule  respect- 
ing the  assignment  of  judgments.'  If  a  judgment  is 
founded  upon  a  contract,  an  action  cannot  be  maintained 
thereon  in  the  national  courts  by  an  assignee,  unless  it 
could  have  been  so  maintained  by  the  assignor  had  no 
assignment  been  made.*  But  even  by  the  common  law 
*'the  assignment  passes  the  equitable  title,  if  it  is  made 
for  a  valuable  consideration,  vesting  in  the  assignee  the 
exclusive  right  to  control  the  judgment  and  to  use  the 
name  of  the  assignor  in  the  issue  of  process,  or  in  an  ori- 
ginal suit  on  the  judgment,''  ^  and  to  receive  the  proceeds 
when  collected.*    The  effect  of  an  assignment  was  merely 

>  Hosnek  9.  Underwood,  66  BL  123;  Wolffs  v.  Eberlein,  74  Ala.  99;  49  Am. 

United  States  sl  Sampeiyao^  Hemn.  Bep.  S09. 

118;  Haidcs  9,  Harris,  29  Ark.  826;  "Walker  w,    Powen^    104   U.    & 

Bimnsllv.  Magee»9Ala.483;Edmonds  S46. 

ff.  Montoomery,  1  Iowi»  148;  Reid  «.  *  Johnson  «i  Msrtiii,  64  Ala.  272; 

Boss,  16  Ittd.  206;  Moon  «i  Ireland,  Haden  9.  Walker,  6  Ala.  86;  Porbes 

1  Ind.  681.  V.  Tiffiuiy,  4  Ind.  204. 

tjohiuMn  «.  Martin,  64  Ala.  272;  •  Wek »  Pennington,  11  Ark.  746L 
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to  transfer  an  equitable  title.  To  all  actions,  therefore, 
having  for  their  object  the  subjecting  of  property  to  the 
payment  of  judgments,  the  assignors  were  necessary  par- 
ties, as  holders  of  the  legal  title^^  The  common-law  inhi- 
bition preventing  the  direct  assignment  and  transfer  of 
the  legal  as  well  as  of  the  equitable  title  to  judgments  is 
no  doubt  abolished  in  a  majority  of  the  states  of  this 
Union;  and  its  place  has  been  taken  by  statutes  under 
which  it  is  not  merely  the  privilege  but  also  the  duty  of 
the  assignee  to  control  and  enforce  the  judgment  in  bis 
own  name.* 

§  422.  Form  and  Mode  of  Assignment.  —  With  respect 
to  its  assignable  qualities,  a  judgment  is  governed  by  the 
rules  applicable  to  other  choses  in  action;  and  may  be . 
assigned  by  any  person  and  by  any  method  competent 
and  sufficient  for  the  assignment  of  any  other  chose  in 
action.  The  assignment  need  not  be  made  under  seal.* 
Nor  is  it  indispensable  that  there  should  be  any  written 
evidence  of  the  transfer.^  The  rights  of  the  prevailing 
party  to  his  judgment  may  be  transferred  by  a  convey- 
ance of  the  land  concerning  which  the  judgment  was 
rendered.  Thus  the  grantee  of  a  plaintiff  who  has  recov- 
ered judgment  for  the  possession  of  real  estate,  having 
become  the  real  party  in  interest,  may  maintain  proceed- 
ings to  revive  the  judgment.'  If  an  assignment  is  pro- 
duced which  appears  to  have  been  made  by  one  claiming 
to  act  as  agent  of  the  judgment  creditor,  his  authority  to 
act  must  be  established  by  the  assignee.*  If  an  assign- 
ment as  executed  is  informal,  or  contains  mistakes  in 

1  Elliot  V.  Warine,  6  T.  B.  Mon.  239;  *  Wood  v,  Wallace,  24    Ind.   226; 

17  Am.  Dec.  69;  Moorer  v.  Moorer,  87  Winberry  v.  Koonce,  S3  N.  C.  237; 

Ala.  545.  Briggs  «.  Dorr,  19  Johne.  95;  Clark  n. 

*  Charles  v.  Haskins,  11  Iowa,  329;  Moss,  11  Ark.  736;  Bartlett  «.  Yata% 

77  Am.  Dec.  148;  Moore  v.  Nowell,  94  7  Jones,  615;  Steele  p,  Thompson,  62 

K.C.265;Timberlakev.Powell,99K.C.  Ala.  323;  9  Rep.  74.     But  in  Parker 

233;  Benne  n.  Sohenko,  100  Mo.  257.  «.  Bacon,  26  Miss.  426,  it  was  held  that 

'  MitcheU  v,  Hockett,  25  Cal.  538;  an  assignment  '*  by  deUvery  "  merely 

85  Am.  Deo.  161;    Ford  v,  Stoart^  19  was  insufficient. 

Johns.  842;   Beetoa  v,  Ferguson,   22  *  Wright  v.  Parks,  10  Iowa,  342. 

Ala.  599;  Stoddard  v.  Benton,  6  CoL  *  EUemme    fk    MoLay^    68    Iowa, 

608;  Duns  v.  Matthews,  9  Gs.  510;  158. 
54  Am.  Dea  361. 


785  THB  ASSIGNMBNT  OF  JUDGMBNTS.  §  423 

description  or  otherwise,  or  even  where  no  formal  assign- 
ment is  attempted,  if  the  facts  proved  establish  a  sale  by 
one  party  and  a  purchase  by  the  other,  followed  by  the 
payment  of  a  consideration  satisfactory  to  the  former, 
the  purchaser  will,  at  least  in  equity,  be  regarded  as  the 
assignee  of  the  judgment;^  and  in  many  instances  persons 
paying  judgments  do  so  under  circumstances  which  con- 
stitute them  equitable  assignees  thereof.*    If  a  statutory 
mode  of  assigning  judgments  is  provided,  this  does  not 
operate  as  an  inhibition  against  all  other  modes  of  assign* 
ment.    It  is  cumulative,  and  does  not  prevent  a  party 
from  making  an  equitable  assignment  in  any  other  law- 
ful way;  and  such  assignment,  as  to  all  persons  having 
notice  thereof,  is  as  efifective  as  the  statutory  assignment.' 
No  doubt  there  may  be  an  involuntary  or  compulsory 
assignment  of  a  judgment,  as  where  creditors  of  the  judg- 
ment creditor  proceed  against  him  to  obtain  satisfaction 
of  their  demands;  but  the  mode  of  such  assignment  is 
unsettled.     In  some  of  the  states  it  is  accomplished  by 
garnishment  of  the  judgment  debtor;^  while  in  others,  title 
to  a  judgment  may  be  transferred  by  a  levy  and  sale  under 
execution   against  the  judgment  creditor.'     In   several 
states  the  right  to  garnish  a  judgment  has  been  denied 
without  determining  whether  or  not  it  was  subject  to 
execution  sale.* 

§  423.    Order  for  Proceeds. — But  an  asignment,  whether 
unwritten  or  written,  parol  or  under  seal,  must  indicate 

>  FryUaraer  v.  Andre,  106  Ind.  337;  413;  Hannav.  Brv,  6  La.  Ann.  661;  52 

Emory  v.  Joice,  70  Mo.  637.  Am.  Dec.  606;   Kighter  v,   SUdell,  9 

<  Pott,  sees.  470^73.  La.  Ann.  602. 

■Bnrgeasv.  CaTe,52Mo.43;  Adams  '  Safford  «.  liazwell,  23  La.  Ann. 

9.  Lee,  82  Ind.  587.   But,  in  Alabama,  345;  Ochiltree  v.  MisBonri  etc.  E'y  Oa» 

a  sorety  paying  a  judgment,  and  wiah-  49  Iowa,  150. 

ing  to  enforce  it  against  hia  principal  '  Norton  v.  Winter,   1  Or.  47;  62 

or  oo-snrety,  mnst  obtain  an  aasmn-  Am.   Dec.   297;    Black  v.   Black,   32 

menttohim"  of  record,  "as  prescribed  N.  J.  Eq.  75;  Bnmham  «.  Folsom,  5 

by8tatnte:Blackman9.Joiner,81  Ala.  N.  H.  566;  Shinn  v.  Zimmerman.  23 

344.  N.  J.  L.  150;  55  Am.  Deo.  260;  Clodfel- 

*  McBride  «.   Fallon,  65  CaL  301;  low  v.  Cox,  1  Sneed,  330;  60  Am.  Dea 

Wilaon   v,    Matheson,    17   Fla.   630;  167;  Trowbridge  v.  Means,  5  Ark.  135| 

Sabin  v.  Cooper,  15  Gray,  532;  Osbom  39  Am.  Dec.  368;  Freeman  on  Ezecn* 

41  Clark,  23  Iowa»  104;  92  Am.  Deo.  tions,  sees.  112,  166. 
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an  intention  to  transfer  the  title  to  the  property  assigned. 
Therefore  an  order  on  the  clerk  of  a  court  to  pay  over  to 
A  the  amount  of  a  judgment  held  by  the  drawer  is  oot» 
even  in  equity,  an  assignment.  The  order  cannot,  by 
its  terms,  become  operative  until  the  judgment  is  extin- 
guished by  payment.  Therefore  it  cannot  be  presumed 
that  an  assignment  was  intended.^  An  order  on  the  judg* 
ment  debtor  to  pay  a  sum  less  than  the  judgment  is  not 
an  assignment.  It  is  a  mere  evidence  of  indebtedness 
on  which  the  payee  may  sue  the  drawer,  if  payment  be 
not  made.' 

§  424.  Partial  Assignment.  —  Judgments,  like  other 
choses  in  action,  cannot  be  assigned  in  part  without  the 
assent  of  the  debtors,  for  the  reason  that  entire  demands 
cannot,  against  their  objection,  be  split  for  the  purpose  of 
annoying  defendants.'  If  at  different  times  a  judgment 
creditor  assigns  to  different  persons  certain  amounts  to 
be  paid  out  of  a  judgment,  and  a  fund  is  raised,  by  the 
sale  of  property  or  otherwise,  applicable  to  the  payment 
of  the  judgment,  the  several  persons  to  whom  partial 
assignments  were  made  must,  in  Pennsylvania,  share  such 
proceeds  pro  rata,  and  not  in  the  order  of  their  respective 
assignments.^ 

§  426.  Future  Judgments. — It  is  no  valid  objection  to 
an  assignment  that  at  the  date  of  its  execution  no  judgment 
existed.  **  The  assignment  carries  the  whole  title  to  the 
subject-matter  of  the  action,  and,  of  course,  to  the  judgment, 
when  perfected.  As  between  the  parties  to  the  assignment, 
clearly  the  whole  right  passes  to  the  assignee,  and  the  de- 
fendant, the  moment  the  judgment  is  perfected,  becomes 
the  debtor  of  the  assignee,  and  not  of  the  nominal  plain- 

>  Teetor  v.  Abden,  2  lad.  183.  *  Lot«  9,  Fkirfleld,  IS  Ho.  809;  8S 

*  Thomas  9.  Porter,  3  Bash,   177.  Am.  Deo.  148;  Bomett  «.  Orandall,  4 

Bat  aa  order  for  part  of  the  prooeeds  Geat.  L.  J.  230:  Hopkina  »  Stoekdale, 

of  a  jadgment  was  held  to  be  an  eqai-  117  Pa.  St.  866;  T<oomli  9,  Robinaoo, 

table  assigaoieat:  Moore  v.  Bobiasoa,  76  Mo.  488. 

85  Ark.  293.  «  Moore's  Appeal*  92  P«l  81  80SL 
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tiff/''  An  assignment  of  a  judgment  not  yet  recovered 
need  not  purport  to  be  an  assignment  of  a  judgment. 
Every  transfer  of  an  assignable  cause  of  action  pendente 
lite  has  the  effect  of  assigning  any  judgment  subsequently 
recovered  thereon.* 

"  Mere  personal  torts,  which  die  with  the  party,  and  do 
not  survive  to  his  personal  representative,  are  not  capable 
of  passing  by  assignment.''*.  The  character  of  a  chose  in 
action  is  not  changed  by  a  verdict.^  Hence,  in  an  action 
in  tort,  though  a  verdict  has  been  returned  in  favor  of 
plaintiff,  his  cause  of  action  remains  unassignable,  and 
an  attempted  assignment  thereof,  made  prior  to  the  ren- 
dition of  the  judgment,  is  void,  and  neither  transfers  the 
cause  of  action  nor  the  judgment,  when  subsequently 
entered  thereon.*  If,  therefore,  the  plaintiff  in  an  action 
for  malicious  prosecution,  after  obtaining  a  verdict  in  his 
favor,  but  before  the  entry  of  judgment  thereon,  assigns 
the  verdict  and  tJie  cause  of  action,  such  assignment  is  a 
nullity.  The  judgment,  when  entered,  will  not  belong  to 
the  assignee,  and  may  be  satisfied  by  payment  to  the 
plaintiff,  or  to  a  sheriff  holding  execution  against  him.* 
When  a  judgment  is  entered  the  cause  of  action  is  merged 
therein,  and  loses  most  of  its  pre-existing  characteristics. 
Though  such  cause  of  action  was  in  tort,  the  judgment 
thereon  may  be  assigned  at  any  time  after  its  entry.' 

§  426.  Of  Notice  of  Assignment.  —  We  find  the  rule 
laid  down  in  some  decisions,  in  general  terms,  that ''  secret 
assignments  cannot  be  allowed  to  entrap  innocent  parties." 
This  rule,  though  manifestly  of  a  very  equitable  character, 
is,  we  think,  hardly  sustained  by  the  reported  decisions. 

^  Robinson  v.  Weeks,  6  How.   Pr.  Kellogg  v,  Schnyler,  2  Deaio,  73;  Ex 

161;  Weiro  v.   City  of  Davenport^  II  parte  Charles,  14  East,  197. 

Iowa,  49;  77  Am.  Dec  192.  ^  Rice  v.  Stone,  1  Allen,  566;  Gam- 

*  Dugas  p.  Matthews,  9  Gft.  610;  ble  v.  Central  R.  &  B.  Co.,  80  Ga.  595; 
64  Am.  Dee.  361;  Wright  p.  Parks,  10  12  Am.  Sc.  Rep.  276. 

Iowa,  342.  '  Lawrence  v,  Martin,  22  Cal.  173. 

*  Comegyi  v.  Vaase,  1  Pet  213;  ^  Moore  v.  Howell,  94  N.  C.  265; 
Hodgman  v.  Western  R.  R.  Co.,  7  Charles  v,  Haskin%  11  Iowa,  329;  77 
How.  Pr.  492.  Am.  Deo.  148. 

«Cronch  v.   Gridley,  6  Hill»   260; 
Juno.  IL— 47 
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If  it  is  strictly  true  in  any  case,  it  is  in  regard  to  the 
effect  of  an  assignment  without  notice  upon  the  rights  of 
the  judgment  debtor.  It  is  undoubtedly  true  that  if  the 
assignee  gives  no  notice  of  the  change  of  ownership  in 
the  judgment,  and  permits  the  assignor  to  control  the 
execution,  the  judgment  debtor  will  be  protected  in  all 
payments  which  he  may  make  to  the  apparent  judgment 
creditor}  While  it  is  said  that  notice  of  an  assignment 
need  not  be  given  directly  to  the  judgment  debtor,*  yet 
there  is  no  doubt  that  he  is  protected  in  all  payments 
made  to  the  judgment  creditor  until  he  has  either  actual 
notice  of  an  assignment,  or  notice  of  such  facts  as  put 
him  upon  inquiry,  and  are  therefore  equivalent  to  actual 
notice.*  The  fact  that  an  assignment  is  in  writing,  filed 
with  the  papers  in  the  case,  or  is  on  record  in  some  pub- 
lic ofiSce  in  which  its  recordation  is  authorized,  is  not 
equivalent  to  actual  notice  to  the  judgment  debtor.^  One 
not  a  party  to  a  judgment  who  holds  lands  subject  to  the 
lien  thereof  is  protected  in  payments  made  to  secure  a 
release  of  such  lien  from  an  assignment  of  the  judgment 
of  which  he  had  no  notice.*  On  the  other  hand,  the 
assignee  will  be  protected  from  all  acts  of  the  parties  after 
notice  of  the  transfer.*  Even  when  payment  is  made 
before  notice  of  the  assignment  has  been  given,  it  must, 
to  entitle  the  payor  to  protection,  have  been  made  to  the 
holder  of  the  legal  title.  Hence,  when  a  judgment  has 
been  assigned,  the  judgment  debtor  cannot  obtain  the 
benefit  of  a  payment  subsequently  made,  by  showing  that 
the  person  to  whom  he  made  payment  was  one  for  whose 
benefit  the  judgment  was  held  in  trust  by  the  judgment 
creditor,  and  that  he  neither  knew  of  the  assignment  nor 

K  Ganllagher  v,  Caldwell,  22  Pa.  St  St  354;  21  Am.  Rep.  66;  Frinell  » 

300;  60  Am.  Deo.  85;  Page  v.  Benaon,  Haile,  18  Mo.  18. 
22  HL  484;  Dodd  v,  Brott,  1  Minn.        *  Henry  v.  Brothers,  48  Pa.  St  70: 

270;  66  Am.  Dec  541;  Styles  v.  Me-  Johnson  v.  Boice,  40  Ia.  Ann.  273;  8 

NeU's  Heirs,  6  Martin,  N.  S.,  296;  17  Am.  St  Rep.  52a 
Am.  Dec  183.  ^  Graham  r.  Evans,  39  Minn.  382. 

>Wilooz     9.     Morrison,     9     Lea,        *  Hashes  v.  Trahern,  64  Bl.  48;  Ull- 

699.  man  v.  Kline,  87  ni  268;  Stoddard  ii 

•  Koble  V.  Thompson  Oil  Cc,  79  Pa.  Benton,  6  CoL  508. 
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of  the  termination  of  the  beneficial  interest  of  the  person 
receiving  payment.' 

The  debtor  is  only  protected  from  the  claims  of  the 
assignee  in  cases  where  he  has  paid  directly  to  the  as- 
signor. Thus  cases  have  arisen,  both  in  New  York  and 
in  Galiforniai  nnder  statutes  authorizing  the  garnishment 
of  debtors  and  the  payment  by  them  to  the  plaintiff  in 
the  garnishment,  of  sums  due  from  them  to  the  defend- 
ant therein.  In  each  of  these  cases  it  has  been  decided 
that  a  payment  made  by  a  debtor  after  an  assignment, 
and  without  any  notice  thereof,  would  not  protect  him 
from  the  claim  of  the  assignee.'  The  opinion  of  Johnson, 
one  of  the  justices  of  the  supreme  court  of  New  York,  in 
the  case  of  Robinson  v.  Weeks,  6  How.  Pr.  161,  contains 
the  most  complete  statement  with  which  we  have  met 
of  the  grounds  upon  which  these  cases  were  determined. 
The  part  disposing  of  this  branch  of  the  case  is  as  follows: 
Section  393  of  the  code  provides  that  "after  issuing  of 
execution  against  property,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of 
his  debt,  or  so  much  thereof  as  shall  be  necessary  to  sat- 
isfy the  execution,  and  the  sheriff's  receipt  shall  be  suffi- 
cient discharge  to  the  amount  so  paid.'' 

''The  difficulty  in  the  way  of  the  defendant  is,  that  at 
the  time  of  making  these  payments  to  the  sheriff,  he  was 
not  in  fact  indebted  to  the  judgment  debtor  whose  debts 
he  volunteered  to  pay.  The  nominal  plaintiff  here  had 
at  that  time  no  debt  or  demand  against  the  defendant 
which  he  could  enforce  at  law  or  in  equity.  It  will  hardly 
answer,  I  think,  to  say  that  as  he  received  no  notice  of 
the  assignment,  he  had  a  right  to  regard  himself  as  the 
debtor  of  the  plaintiff,  and  is  therefore  to  be  protected. 
The  code,  it  is  true,  authorizes  a  debtor  of  the  judgment 
debtor  to  pay  the  amount  of  his  debt  upon  any  execution 

'  Seymonr  v.  Smith,  lU  N.  Y.  481;  8  How.  Pr.  386;  Robimon  «.  Weeks, 

11  Am.  St  Rep.  683.  6  How.  Pr.  161;  Richardson  p,  Ains- 

'  Brown  v.  Ayres,  83  Cftl.  625;  91  worth,  20  How.  Pr.  63a 
Am.  Deo.  665;  Coantryman  «.  Boyer, 
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mgainst  the  latter  in  the  sheriff's  hands;  but  it  does  not 
make  it  his  duty  to  do  so.  It  imposes  no  obligation  on 
him  whatever;  and  if  a  party  indebted,  instead  of  paying 
his  debt  to  the  person  to  whom  he  supposes  himself  in- 
debted, and  where  he  might  learn  the  true  state  of  the 
matter,  chooses  to  go  and  pay  another  debt,  which  the 
law  does  not  require  him  to  pay,  and  to  a  person  who  has 
no  opportunity  of  knowing  whether  or  not  he  is  really 
the  debtor  of  the  person  whose  debt  he  undertakes  thus 
to  satisfy,  I  think  he  does  it  at  his  peril.  He  must  see 
to  it  that  he  pays  his  creditor's  debt,  or  the  law  will  not 
protect  him.  He  should  be  regarded  as  a  volunteer, 
taking  the  risk  of  paying  the  right  debt.  Had  the  de- 
fendant paid  the  nominal  plaintiff  the  amount  of  the 
judgment  and  taken  his  discharge,  without  notice  of  the 
assignment,  he  would,  without  doubt,  have  been  protected. 
Such  payment  and  discharge  would  have  been  good  against 
the  assignee  omitting  to  give  notice  of  his  rights.  But 
the  assignee  in  that  case  would  have  had  his  remedy 
against  such  nominal  plaintiff  by  an  action  for  a  breach 
of  the  implied  conditions  of  the  assignment.  Here,  how- 
ever,  the  party  assigning  has  done  nothing  in  violation  of 
the  assignment."  ^ 


§  426  a.  Rights  of  Assignee  against  Assignor.  —  By 
the  assignment  of  a  judgment,  even  though  it  be  '' with- 
out recourse,''  the  assignor  warrants  that  it  is  what  it 
purports  to  be;  that  he  has  done  and  will  do  nothing  to 
prevent  the  assignee  from  collecting  it;  and  that  it  has 
not  been  paid.  If  the  judgment  does  not  belong  to  the 
assignor,  or  is  not  valid,  or  has  been  wholly  or  partly 
paid,  he  is  answerable  to  his  assignee,  on  the  warranty 
implied  by  the  assignment,  for  the  damages  resulting 
from  such  payment,  invalidity,  or  failure  of  title,'  but  not 
for  the  insolvency  of  the  judgment  debtor.*    If  an  assign- 


1  For  difierenl  Tienr,  see  BramiD  «.  v.  Hopkini,  12  Smedes  k  IC  899;  S7 

Sherman,  20  La.  Ann.  96.  Am.  Deo.  il5;  Johneon  «.  Boioe,  iO 

*  Miller  v.  Dngan,  36  Iowa,  433;  La.  Ann.  273;  8  Am.  St  Rep.  628. 
FnmiM  V.  Ferguson,  16  N.  Y.  437;  Lile       «  BobinMn  m  Whita^  4  Litt  2S7. 
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ment  purports  to  be  of  the  assignor's  right,  title,  and  in- 
terest in  a  judgment,  without  recourse,  he  cannot  be  held 
answerable  for  payments  made  thereon  of  which  he  had 
no  knowledge.'  One  who  makes  an  assignment  of  his 
judgment  incurs  an  obligation  to  respect  his  own  assign- 
ment, and  therefore  to  do  no  act  inconsistent  with  his 
changed  relation  to  the  judgment.  **  A  party  who,  after 
having  for  a  valuable  consideration  assigned  a  judgment, 
satisfies  it,  clearly  incurs  a  liability  to  his  assignee.  If 
the  satisfaction  piece  is  given  on  payment  of  the  judg* 
ment|  the  money  may  be  recovered  by  the  assignee  in  an 
action  for  money  had  and  received,  and  if  the  satisfaction 
is  given  without  payment,  and  the  assignee  is  prejudiced 
thereby,  he  is  entitled  to  recover  against  his  assignor  the 
damages  sustained.  In  the  absence  of  proof  to  the  con- 
trary, the  presamption  arising  from  a  satisfaction  piece 
is,  that  it  was  given  on  payment  of  the  judgment."  ' 

§  427.  Bights  of  Assignee  against  the  Parties.  —  The 
assignee  of  a  judgment  receives  the  same  subject  to  all 
existing  equities  between  the  parties  thereto;  and  it  is 
immaterial  whether  he  had  notice  of  these  equities  or 
not.'  The  assignee,  by  virtue  of  the  assignment,  occu- 
pies no  better  a  position  than  the  judgment  creditor  would 
have  occupied,  in  the  absence  of  any  assignment.*  Hence 
he  cannot  deprive  the  debtor  of  the  benefit  of  payments 
made  before  receiving  notice  of  the  assignment,  and  of 
the  existence  of  which  the  assignee  was  ignorant.*  The 
power  of  the  court  to  set  off  one  judgment  against 
another  is  not  terminated  by  an  assignment.  **  A  pur- 
chaser and  assignee  of  a  judgment,  even  for  a  valuable 
consideration,  and  without  notice,  takes  subject  to  a  right 

>  Sooffield  V.  Moore,  31  low*,  241.  Oa.  432;  Rea  v.  Fonrast,  88  Bl.  275; 

*  Booth  DL  Farmers  and  Meohanios'  Stoat  v.  Vaa  Kirk,  10  N.  J.  Eq.  78; 
Bank,  50  N.  T.  309.  Shelton  v.  Hord,  7  R.  L  403;  leett  «. 

*  Blakeslj  v.  Johnson,  13  Wis.  530;  Laoe<   17  Iowa,   503;   85  Am.  Deo. 
Soott  V.  Harkins,  32  Ga.  302;  McJilton  672;    Mayor    of  Wetumpka    v.   We* 
«.  LoTa,  13  BL  486;  54  Am.  Deo.  449;  tampka  W.  Co.,  63  Ala.  611. 
Jotdan  V.  Blaok,  2  Mnrph.  30;  Robe-        *  Mortham  v.  Gordon,  23  Cal.  255. 
son  9,  Roberts,  20  Ind.  155;  83  Am.        *  Lattemns  9,  Garman,  8  Del.  Ch* 
Dee.  308;  Rawson  «.  McJuokios,  27  232. 
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of  set-ofif  existing  at  the  time  of  the  assign  meDt;  for  an 
assignee  takes  subject  to  nil  equitable  as  well  as  legal  de- 
fenses which  can  be  urged  against  the  assignor.''  ^  Where 
an  insolvent  judgment  defendant  recovered  a  smaller 
judgment  against  the  plaintififi  it  was  held  that  the  latter 
had,  eo  inatanti,  an  equitable  right  to  set  off  his  judgment 
against  it,  of  which  right  he  could  not  be  defeated  by  an 
assignment.*  However,  there  are  other  cases  directly  an* 
tagonistic  to  those  just  cited,  and  which  limit  the  authority 
to  set  off  one  judgment  against  another,  after  assignment 
made,  to  cases  where  it  can  be  shown  that  the  assignor  was 
insolvent  at  the  time  of  the  assignment  of  his  judgment.* 
The  rule  sustained  by  the  majority  of  the  authorities  upon 
the  subject  is,  that  a  set-off  will  be  allowed  or  refused  al- 
lowance, as  against  an  assignee  of  a  judgment,  as  to  the 
court  may  seem  equitable.  If  the  assignment  was  made 
to  him  to  avoid  the  payment  of  the  claim  sought  to  be 
set  off,^  or  with  notice  of  the  existence  of  the  right  of  set- 
off,* or  where, because  of  the  "insolvency  of  the  assignor 
at  the  time  of  the  assignment,  the  party  claiming  the  right 
of  set-off  had  no  other  means  of  collecting  his  debt,"  *  and 
in  all  other  cases,,  ^hcire  the  allowance  of  the  set-off  will 
promote  substantial  justice,  the  court  will  enforce  the  right 
of  set-off,  even  against  an  assignee.^  But  if  a  judgment 
has  been  in  good  faith  and  for  a  valuable  consideration 
assigned  to  a  third  person  before  application  for  a  set-off 
is  made,  such  third  person  is  the  real  party  in  interest, 
and  no  set-off  can  ordinarily  be  allowed.* 

1  Porter  v.  Liscom,  22  Cal.  430;  83  *Rowe  v.  Langley,  49  N.  H.  805. 

Am.  Deo.  76;  Hobbe  v.  Doff,  23  GaL  *Gay  v.  Qay,  10  Paige,  369. 

696;  Graves  v.  Woodbury,  4  Hill,  559;  *HoTey  «.  Morrill,  61  N.  H.  9;  60 

40  Am.  Deo.  296;  Bent  v.  Pierce,  69  Am.  Eep.  316. 

Me.  381;  Lookwood  «.  Bates,  1  Del  *  Ulman  v.  Kline,  87  HI.  268;  Hovey 

Cb.  436;  12  Am.  Dea  121;  McBride  v.  «.  Morrill,  61  K.  H.  9;  60  Am.  Rep. 

Fallon,  65  Cal.  301  ;Tortonv.  Railroad,  815;  Ames  o.  Bates,  119  Mass.  897; 

62  Wis.  367;  Langston  v.  Roby,  68  Qa.  Zogbanm  v,   Parker,  55  K.   T.   120; 

406;Neal9.8alIiTan,10Rich.Eq.276.  Ramsay's  Appeal,  2  Watts,  228;  27 

*  Merrill  «.Soater,  6  Dana,  805.  Am.  Deo.  801;  Williams  «.  ETmos,  2 

*  Henderson  «.  McVay,  32  Ala.  471;  McCkird,  203;   Simmons  si  Reid,   31 
Davis  V.  Milbam,  3  Iowa,  168.  &  C.  389;  Ely  «.  Cooka,  28  N.  Y.  S^'^; 

*  Duncan  m  Bloomstock,  2  McCord,  Gallaher  v,  Pendleton,  55  Iowa,  142; 
318;  13  Am.  Dec.  728.  Bill  «.  Perry,  43  Iowa,  368. 
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If  an  assignee  purchases  property  under  a  sale  npou 
his  execution,  he,  like  the  plaintiff  purchasing  in  such 
cases,  is  liable  to  lose  his  title  by  a  reversal  of  his  judg- 
ment.^    So  the  fact  of  the  assignment  will  not  prevent  a 
court  from  vacating  a  judgment  on  motion,  or  granting 
relief  therefrom  in  equity/  or  enforcing  a  compromise 
made  by  the  judgment  creditor  prior  to  the  assignment/ 
or  refusing  to  enforce  a  lien  which  the  assignor  could  not 
have  enforced.^    But  an  assignee  is  not  prejudiced  by 
agreements  inconsistent  with  the  face  of  the  judgment. 
Thus  if  a  party,  taking  a  bond  and  warrant  of  attorney, 
agreeing  by  a  separate  instrument  not  to  enter  up  judg- 
ment, nor  to  have  it  entered  up  by  any  other  person, 
assigns  for  a  valuable  consideration,  and  without  notice  of 
the  agreement,  to  a  third  party,  who  enters  up  judgment, 
this  judgment  will  be  held  to  be  good  and  valid,  and  un- 
affected by  this  secret  agreement/ 

§  428.  Bights  of  Assignees  against  Third  Persons.  — 
The  purchaser  of  a  judgment  stands  in  the  same  position 
as  the  assignee  of  a  note  past  due.  The  holder  of  such  a 
bill  "  takes  it  as  a  dishonored  bill,  and  is  affected  by  all 
the  equities  between  the  original  parties,  whether  he  has 
any  notice  thereof  or  not.  But  when  we  speak  of  equities 
between  the  parties,  it  is  not  to  be  understood  by  this  ex- 
pression that  all  sorts  of  equities  existing  between  the 
parties,  from  other  independent  transactions  between 
them,  are  intended,  but  only  such  equities  as  attach  to  the 
particular  bill,  and,  as  between  these  parties,  would  be 
available  to  control,  qualify,  or  extinguish  any  rights 
arising  thereon."*  "The  judgment  is  property  which 
may  be  purchased  like  any  other  property.  The  pur- 
chaser is  bound  to  inquire  into  the  defenses  of  the  debtor. 

>  Reynolds  v.  Harru»  14  CaL  667;  Weber  v,  Tichetter,  46  N.  W.  Rep. 

76  Am.  Dea  459.  201  (Dak.). 

s  Haley  v.  Eureka  Connty   Bank,        '  Sutton  v.  Sutton,  26  S.  0.  33. 
20  Ner.   410;    Kortham   v.   Gordon,        « Rider  v,  EeUo,  53  Iowa,  367. 
23   Cal.    255;    Magin   v.    Lamb,    43        *  Davia  v,  Barr,  9  Serg.  &  R.  137. 
SO;    19    Am.    St.    Rep.    216;        *  Story  on  Bills,  sec  220. 
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He  has  the  means  to  do  this,  but  he  could  not  be  held  to 
inquire  into  the  latent  equities  existing  in  the  hands  of 
third  persons.  The  law,  when  it  made  this  sort  of  prop- 
erty subject  to  sale,  gave  it  the  protection  which  it  extends 
to  all  other  property.  Between  the  parties  the  assignee  of 
equities  stands  in  the  place  of  his  assignor,  with  no  better 
rights;  but  as  to  the  claims  of  third  persons,  the  purchaser 
of  an  equity  stands  unaffected  by  frauds  of  which  he  has 
no  knowledge,  express  or  constructive."*  A  judgment 
was  entered  and  a  mortgage  recorded  on  the  same  day. 
The  judgment  creditor  agreed  with  the  mortgagee  that 
the  lien  of  the  latter  should  have  precedence  over  the 
judgment  lien.  The  judgment  was  subsequently  assigned 
for  value,  and  without  notice  of  this  agreement  On  this 
state  of  facts  it  was  decided  that  the  assignee  could  not  be 
bound  by  this  nor  any  other  secret  agreement  in  favor  of 
one  not  a  party  to  the  judgment?  The  courts  of  Vermont, 
differing  from  nearly  if  not  quite  all  other  courts,  enforce 
against  the  assignees  of  judgments  all  the  equities  which 
could  be  enforced  against  the  assignors,  whether  in  favor 
of  the  parties  to  the  judgment  or  of  third  persons.  Thus 
in  the  case  of  Downer  v.  South  Royalton  Bank,  39  Vt.  25,' 
the  doctrine  is  asserted  and  applied  that  the  vendors  of 
choses  in  action  can  in  no  case  convey  a  higher  right 
than  they  possess;  that  therefore  the  vendee,  without 
notice  of  a  judgment  held  for  another,  or  subject  to  the 
equitable  rights  of  another,  holds  such  judgment  subordi* 
nate  to  all  the  equities  to  which  it  was  subject  in  the 
hands  of  the  original  plaintiff.  If,  after  notice  of  the  as* 
signment,  the  defendant  pays  the  judgment  to  the  plain- 
tiff*, who  thereupon  enters  satisfaction  on  the  record,  the 
entry  may  be  set  aside  on  application  of  the  assignee.* 

1  Wright  k  Co.  v.  Levy,  12  Cal.  257;  *  Hendrickson'a  Appeal,  24  Pa.  8t 

Greene  v.  Daily,  5  Mason,  214;  Mur-  363;  Starr  v.  Hoskina,  26  N.  J.  Eq. 

ray  v.  Lilbnm.  2  Johns.  Ch.  442;  Dake  414;  Hale  v.  First  Nat.  Bank,  60  Iowa, 

V.  Clark,  6S  Miss.  466;  Ritter  v.  Cost,  642. 

99  Ind.  80;  Mifflin  Co.  Bank's  Appeal,  *  See  also  De  la  Verene  v.  Evertson, 

9S  Pa.  St  160;  Ives  r.      ■  


AK  s  Appeal,  *  dee  aiso  i/e  la  vergne  v.  isvi 
Addison,  39  1  Paiee,  181;  19  Am.  Dec.  411. 
Barrison,   17        *  Wardell  «.   Eden,  2  Johu 


Kan.   172;  Garland  v.  Harrison,   17        *  Wardell  «.   Eden,  2  Johns.  Caa. 
Ma  282.  258. 
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But  in  the  Tacation  of  such  entry,  respect  should  be  paid 
to  the  rights  of  third  persons  acquired  while  the  judgment 
was  discharged  of  record.  If  the  assignee,  after  procuring 
a  vacation  of  the  entry  of  satisfaction,  takes  out  execution^ 
and  attempts  to  enforce  it,  he  will  be  enjoined  from  taking 
proceedings  tending  to  impair  the  interests  of  third  per- 
sons who,  acting  in  good  faith,  without  notice,  and  after 
an  examination  of  the  records,  acquired  rights  while  it 
appeared  by  the  record  that  the  judgment  was  discharged.' 
An  assignee  is  said  to  be  charged  with  the  duty  of  in- 
specting the  judgment  record,  and  therefore  to  have  notice 
of  all  equities  which  such  inspection  would  disclose.' 
After  an  assignment  is  made,  a  third  person  cannot  by 
any  attachment,  garnishment,  or  other  proceeding  by  or 
against  the  assignor,  whether  voluntary  or  involuntary, 
acquire  any  rights  or  equities  paramount  to  the  assign- 
ment* 

§429.  Prior  Assignment.  —  ''Between  two  btyna  fide 
porcbasers  of  a  cJhose  in  action  not  negotiable,  the  pur- 
chaser first  in  time  is  prior  in  right."  In  the  purchase 
of  a  judgment  the  rule  of  caveat  emptor  applies.  If  the 
vendor  has  no  title,  the  vendee  can  obtain  none,  though 
the  vendor,  once  having  title,  has  transferred  it  without 
the  knowledge  of  his  vendee.^  This  rule  is  equally  ap- 
plicable whether  the  second  transfer  is  voluntarily  made 
by  the  plaintiff  or  results  from  a  levy  and  sale  under 
execution.*  In  some  of  the  states,  assignments  of  judg- 
ments are  required  to  be  recorded;  and  as  between  two 
purchasers  bona  fide,  the  one  who  first  records  his  assign- 
ment has  the  better  title,  irrespective  of  the  date  of  its 
acquisition.* 

^Beebe  «.  Bank  o!  K.  Y.,  1  Johu.  « MitoheU  v.  Hookett»  25  GU.  63S; 

62S.  85  Am.  Deo.  151;  Clarke  v.  H^eman, 

'Griffiths  fL    Sean,    112  Pa.   St  18  W.  Va.  718;  Dinsmore  v.  &7±  6 

42a  Lea,  689. 

*  Robertson  v,  Segler,  24  S.  C.  387;  '  Fore  v.  Manlore,  18  CaL  438. 

Jaliaa  v.  Calkins,  85  Mo.  202;  Dins-  *  Campbeira  Appeal,  29  Pa.  St  401; 

more  o.  Boyd,  6  Lea»  689.  72  Am.  Deo.  641. 
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§  430.  Transfer  by  Agent.  —  An  attorney  at  law  has 
not,  by  virtue  of  his  general  authority  as  such,  the  power 
to  assign  his  client's  judgment.^  An  attorney  at  law  or  in 
fact  may  be  authorized  to  assign  a  judgment;  and  when 
so  authorized,  his  assignment  has  the  same  effect  as  if 
made  by  the  judgment  creditor  personally.'  But  there  is 
no  presumption  that  one  who  undertook  to  assign  a  judg- 
ment in  favor  of  another  had  authority  to  do  so.  Hence 
though  he  was  an  officer  of  the  state/  or  of  a  private  cor- 
poration, in  whose  name  he  acted,*  the  assignment  must 
be  disregarded  until  his  authority  to  make  it  is  estab- 
lished. 

§  430  a.  An  Assignor,  Who  by  his  Assignment  parts 
with  his  interest  in  the  judgment,  is  no  longer  a  neces- 
sary or  proper  party  to  proceedings  for  the  purpose  of 
setting  it  aside,  or  for  the  purpose  of  enjoining  or  obtain- 
ing other  relief  from  it.* 

§  431.  Rights  Passing  with  Assignment. — An  assign- 
ment of  a  judgment  which  was  void  because  in  excess  of 
the  jurisdiction  of  the  court  has  been  held  to  transfer  the 
debt  for  which  the  judgment  was  entered.*  And  it  seems 
that  the  assignment  of  a  judgment  necessarily  carries 
with  it  the  cause  of  action  on  which  it  was  based,^  together 
with  all  the  beneficial  interest  of  the  assignor  in  the  judg- 
ment, and  all  its  incidents.  The  assignee  is  therefore 
entitled  to  the  benefit  of  an  appeal  bond  which,  at  the 
time  of  the  assignment,  stood  as  security  for  the  payment 
of  the  judgment  in  the  event  of  its  affirmance  on  an  ap- 
peal then  pending.*  "It  is  a  familiar  rule  of  equity,  of 
universal  application,  that  the  assignment  of  a  demand 

■*  Head  v,  Genraia,  1  Walk.  (Miaa.)  «  Elemme  «.  McLay,  SS  Iowa,  158. 

431;  12Am.Dec.  677;  Clarko.  Kinga-  *Ritoh   «.    Eichelbergor,    18    Fla. 

land,  1  Smedes  &  M.  256;  Wilaon  «.  169. 

Wadleigh,  36  Me.  496;  Mayer  v.  Bleaae^  *  Brown  »  Soott.  25  OaL  189. 

4  Rich.,  N.  S.,  10;  Maxwell  v.  Owen,  7  *  Bolen  v.  Groaby,  49  N.  T.   183; 

Cold.  630;  Rioe  v.  Tronp,  62  Miaa.  186.  Vila  «.  Weaton,  38  Conn.  50;  Apple- 

*  Bmory  v.  Joioe,  70  Mo.  537;  Caley  ntte  v.  Mason,  13  Ind.  75;  Buma  » 
fk  Morgan,  114  Ind.  350.  Sanffert,  16  Ma  App.  22. 

•  Peacock  v.  Pembroke,  8  Md.  348.  •UUman 9.  Klin^  87  lU.  26a 
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entitles  the  assignee  to  every  assignable  remedy,  lien,  or 
security  available  to  the  assignor  as  a  means  of  indemnity 
or  payment,  unless  expressly  excepted  or  reserved  in  the 
transfer  of  the  demand.  The  assignment  of  the  demand, 
which  is  the  principal  thing,  operates  as  an  assignment 
of  all  securities  for  its  recovery  or  collection,  and  upon 
such  securities  the  assignee,  as  the  real  party  in  interest, 
may  maintain  an  action  in  his  own  name/'  Therefore 
an  assignment  of  a  judgment  in  replevin  operates  as  an 
assignment  of  the  bond  given  by  the  defendant  and  his 
sureties  to  obtain  the  return  of  the  property  to  him  dur- 
ing the  pendency  of  the  action.^  In  Michigan,  on  the 
other  hand,  it  has  been  held  that  a  bond  given  to  a  sheriff 
to  obtain  the  release  of  attached  property,  and  upon  which 
the  plaintiff  had  the  right  to  maintain  an  action  in  the 
name  of  that  officer,  did  not  pass  to  the  assignee  of  the 
judgment  the  same  right.^  The  assignment  of  a  judg- 
ment procured  by  fraud  committed  on  the  assignor  does 
not  transfer  the  right  of  such  assignor  to  have  the  judg- 
ment set  aside,  or  to  proceed  to  recover  damages  for  fraud 
or  deceit.  The  assignment  of  the  judgment  is  an  affirm- 
ance of  the  judgment  by  the  assignor.* 

^Scfalieinan  v.   Bowlixit   36  Minn.    See  also  Timberlake'v.  Powell,  99  N.CL 
198.  233. 

*  Forrert  v.  CDonnell,  42  Mich.  666.        *  Bont «.  Baldwin,  30  Barb.  180. 
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§  432  b.    Where  judgment  record  ia  loat. 

§  433.    Pendency  of  appeal* 

§  434.    Actions  on  decree!.- 

§  435.     Defenses. 

§  438.    Judgments  procured  by  attaching  property. 
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§  439.    Actions  against  joint  defendants. 
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§  441.    Interest 


§  432.  Of  the  Right  of  Action.  —  In  Connecticut,  at  a 
very  early  date,  an  action  on  a  judgment  was  not  sus- 
tained, because  it  was  deemed  unnecessary  and  vexatious, 
unless  plaintiff  succeeded  in  showing  that  otherwise  he 
could  not  have  the  full  effect  of  his  judgment.'  This 
position  has  since  been  abandoned  in  the  same  state;  and 
in  its  place  the  true  rule  has  been  adopted,  that  '*  no  other 
reason "  for  bringing  the  action  **  need  be  stated  in  the 
declaration  than  that  the  judgment  remains  unpaid."' 
Other  courts  have  exhibited  a  great  aversion  to  actions 
upon  judgments  when  no  special  reason  was  shown  why 
redress  could  not  be  obtained  without  such  actions.*  Thus 
in  South  Carolina  and  Texas,  no  action  can  be  maintained 
upon  the  judgment  of  a  magistrate's  court  until  after  the 
expiration  of  the  time  in  which  execution  may  issue  to 

*  Welles  V.  Dexter,  1  Root,  253,  de-  Upper  Canada  no  action  lies  npon  the 

cided  in  1791.    In  Lower  Canada  it  judgment  of  the  diyision  oonrt:  J)on- 

has  been  held  that  if  an  action  can  be  nelly  v.  Stewart^  25  U.  C.  Q^  &  39S;  af  • 

bronsht,  nnder  any  circnmstances,  on  firming  McPherson  «.  Forrester,   11 

a  jnogment  in  the  same  court  wherein  U.  0.  Q.  B.  862. 

it  was  rendered,  it  can  only  be  when  '  Denison  v,  Williams,  4  Conn.  402; 

the  defendant  is  about  to  leave  the  Itcs  v.  Finch,  8S  Conn.  112. 

proyince    to   defraud    his    creditors:  '  Biddleson  9,   Whitel,   W.  Black. 

Felliteer  9.  Freer,  11  L.  C.  199.    In  607. 
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enforce  such  judgment.^    In  Oregon,  after  a  fall  consider- 
ation of  the  authorities,  it  was,  at  a  comparatively  recent 
date,  determined  ''  that  the  plaintiff  cannot  claim  a  strict 
right  to  sue  his  judgment  as  often  as  he  may  choose, 
without  showing  any  necessity  for  such  a  course'';  ''that 
neither  the  common  law  nor  the  practice  in  the  various 
states  of  the  repuhlic,  nor  anything  inherent  in  the  sub- 
ject, based  on  sound  reason,  gives  to  a  judgment  creditor  an 
absolute  right  of  action  on  a  domestic  judgment,  unless 
sach  action  is  necessary  in  order  to  enable  the  plaintiff 
to  have  the  full  benefit  of  his  judgment/''    We  under- 
stand the  courts  of  Kentucky  to  deny  the  existence  of  a 
right  of  action  on  a  judgment  for  the  satisfaction  of  which 
plaintiff  or  his  assignee  can  proceed  by  the  ordinary 
method  of  execution,  levy,  and  sale.'    In  some  other 
states,  actions  cannot  be  prosecuted  on  domestic  judg- 
ments until  leave  of  the  court  is  obtained,^  and  the  de- 
cision of  the  court  either  granting  or  refusing  leave  is 
conclusive,  unless  set  aside  or  reversed,  and  cannot  be 
questioned  in  an  action  on  the  judgment.*    In  Minnesota, 
costs  are  not  allowed  to  the  plaintiff  in  an  action  on  a 
domestic  judgment,  "  unless  such  action  was  brought  with 
previous  leave  of  the  court  for  cause  shown."* 

The  objection  urged  against  sustaining  a  second  action 
while  plaintiff  has,  for  the  enforcement  of  the  first  judg« 
ment,  every  remedy  which  he  could  possibly  employ  to 
compel  the  satisfaction  of  a  second  judgment,  is,  that  it 
permits  the  defendant  to  be  vexed,  harassed,  and  put  to 
costs  without  conferring  any  corresponding  benefit  on  the 
plaintifL  The  objection  is  true  in  fact,  and  is  doubtless 
entitled  to  much  weight.    It  has,  nevertheless,  been  gen- 

>  Lm  «.  GilM»  1  BuL  449;  21  An.  «  Watte  «.  ETentt^  47  Iowa,  269; 
Dee.  476;   YaiidiTer  v.    Hammet^  4  Matthews   9.   Davit,  61    Iowa,  226; 
Kioh.  509;  ligoa  «l  MeNiel»  6  Rich.  Warren  n.  Warren,  84  N.  a  614. 
377;  Shooter  «.  McDoffie^  5  Riok  61;  *  Warren  «^  Warren,  84  N.  a  614; 
Parks  V.  Young,  75  Tex.  278.  Kendall  v.  Briley,  86  N.  C.  66. 

>  Pitnr  9.  Rnaed,  4  Or.  124.  •  Merchante'  Nat.   Bank  «.  Oaalin, 
•  Smith  ft  Belmont  eto.  Ikmi  Oo.,  11    48  N.  W.  Rep.  483. 

Baih,390. 
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erally  overruled.  In  Kansas,  the  supreme  court,  in  de- 
termining that  an  action  could  be  sustained  in  that  state 
on  a  domestic  judgment,  said:  "The  proceeding  seems 
harassing  and  vexatious,  and  to  serve  no  purpose  that 
could  not  be  reached  by  a  more  simple  and  less  costly 
method.  But  these  are  reasons  why  the  law  should  be 
changed,  and  not  that  it  should  be  disregarded.  When 
the  legislature  makes  the  change,  this  court  will  cheerfully 
enforce  the  law.  The  question  has  been  settled  under 
codes  similar  to  our  own.''^  The  right  to  bring  an  action 
upon  a  judgment  at  any  time  after  its  rendition,  until  it 
is  barred  by  some  statute  of  limitations,  though  plaintiff 
retains  the  power  to  collect  it,  if  he  can,  by  execution,  is 
almost  universally  conceded,  and  such  concession  has  not, 
so  far  as  we  are  aware,  been  attended  by  any  such  abase 
of  the  privilege  conceded  as  calls  for  legislative  interposi* 
tion.*  Nor  is  it  any  defense  to  an  action  upon  a  judgment 
that  an  execution  has  been  issued  thereon  which  is  still 
in  the  officer's  hands  in  full  force,'  and  under  which  he 
has  made  a  levy  upon  real  property  which  he  has  not  yet 
sold.* 

A  judgment  may  be  enforced  by  action,  though  the 
right  to  take  out  execution  has  terminated  by  lapse  of 
time.  Thus  in  California,  where  the  right  to  execution 
continues  only  five  years,  and  the  judgment  is  liable  to 

>  Barnes  «.   Simpson,  9  Kan.  663;  v.  Forrest,  18  Ala.  519;  62  Am.  Deo. 

citing  Simpson  v.  Coohran,  23  Iowa,  232;  Gardner  v.  Henry,  5  Cold.  468. 

81;  92  Am.  Deo.  410;  Ames  «•  Hoy,  In  Michigan  it  was  held  that  an  action 

12  Cal.  11.  of   debt  could  be  sustained   on  the 

*  Hummer  v,  Lamphear,   32   Kan.  judgment  of  the  justice  of  the  peace 

439;   49    Am.    Rep.   491;   Griffin   v.  immediately  after  its  rendition,  though 

Eaton,  27  III  379;  81  Am.  Dec  233;  by  statute    the  execution  had  been 

Davidson  v.  Nebaker,  21  Ind.  334;  83  stayed:  McDonald  ft.  Butler,  3  Mich. 

Am.  Dec.  350;  Hickman  v.  Macon  Co.,  658. 

42  Fed.  Rep.  759;  Goodrich  v.  Colvin,        '  Hale    v.   Angel,    20   Johns.    342; 

6  Cow.  379;  Whelpley  «.  Nash,   46  Smith  v.  Mnmford,  9  Cow.  26;  Linton 

Mich.    26;    White    River    Bank    «.  v.  Hurley,   114  Mass.  76;  Wilson  & 

Donner,    29    Vt.    332;    Whittemore  Hatfield,   121  Mass.   651;    O'Neal  s. 

V.   Carkin,   68  N.  H.  676;    Becknell  Kittredse,  3  Allen,  470;  White  BiTer 

V.  Becknell,  110  Ind.  42;  Deidrich  v.  Bank  v.  Donner,  29  Vt.  332. 
Nachtsheim,   33  Wis.   226;  Albin  «.        •  Bovd  v.  Mann,  9  Bazt.  349;  Field 

People,  46  HI  372;  Stewart  «.  Peter-  r.  Sanderson,  34  Mo.  642;  86  Am.  Dec 

son,  63  Pa.  St  230;  Kingsland  k  Co.  124. 
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be  defeated  as  a  cause  of  action  at  the  end  of  the  same 
period  by  a  plea  of  the  statute  of  limitations,  it  has  been 
held  that  though  an  execution  may  no  longer  be  issued, 
the  plaintiff  may  still  maintain  an  action  on  his  judgment, 
if  the  defendant  neglects  to  plead  the  statute  of  limitations 
against  it.^  If  a  judgment  is  dormant  in  the  sense  that 
no  execution  can  properly  issue  upon  it  until  some  pro- 
ceeding  is  prosecuted  to  revive  it  or  to  obtain  leave  to 
issue  execution,  it  will  nevertheless  sustain  an  action 
founded  upon  it.*  The  plaintiff  may  at  the  same  time 
prosecute  an  action  of  debt  to  recover  upon  and  a  $cire 
facias  to  revive  his  judgment  A  judgment  in  his  favor 
in  the  latter  proceeding  does  not  i^ect  the  former.  The 
judgment  upon  the  scire  faeiaSf  and  that  upon  the  action 
on  the  judgment,  become  co-existent  securities  for  the 
same  debt.  The  payment  of  either  satisfies  the  other.' 
If,  however,  the  right  to  issue  execution  has  been  lost 
from  the  lapse  of  time  or  the  inaction  of  the  plaintiff, 
who  has  also  lost  all  means  of  reviving  his  judgment  so 
as  to  become  entitled  to  execution  thereon,  it  has  been 
held  that  the  judgment  is  so  far  extinguished  that  it  can- 
not support  an  action  thereon.^  When  a  judgment  ap- 
pears upon  the  record  to  be  satisfied,  but  in  fact  is  not, 
it  is  doubtful  whether  any  action  can  be  sustained  upon 
it,  without  first  taking  some  proceeding  to  vacate  the 
entry  of  satisfaction.  In  Vermont  and  Maine,  if  a  judg- 
ment appears  to  be  satisfied  by  a  levy  of  execution  upon 
real  estate,  the  record  must  be  held  conclusive  until 
avoided  by  some  proceeding  brought  for  that  purpose, 
and  hence  such  judgment  will  not  sustain  an  action;* 
though  in  the  last-named  state  it  was  held  that  an  officer's 
return  of  satisfaction  constituted  no  defense  to  an  action 
on  the  judgment,  if,  as  appeared  by  his  amended  return, 
made  at  the  trial,  as  well  as  by  other  evidence,  that  what 

>  Stnarfe  n  Luid«r,  16  CU.  872;  76  *  Mawhinney  «l  Doane,  40  Kan.  67S. 

Am.  Dea  538.  *  Pratt  v.  Jones,  22  Vt.  341;  64  Am. 

*  Baker  v.  Hmnmer,  81  Kan.  82S.  Dea  80;  Oroerenor  v,  Ohesley,  48  Me. 

'Outer  A  Jonee*  12 Ired.  274.  869;  Lawrenoe  «.  Fond,  17  MaM.  483L 


§  432  a  OF   ACTIONS   upon   JUDOMENT&  752 

he  received  in  satisfaction  was  an  unnegotiable  town  order 
which  had  been  paid  and  extinguished  before  it  was  so 
received/  In  New  Hampshire,  if  an  equity  of  redemption 
is  levied  upon,  but  yields  nothing  to  the  judgment  cred- 
itor, he  is  not  thereby  barred  from  an  action  on  his  judg- 
ment.* 

Where  a  putative  father  was  ordered  to  pay  a  specified 
sum  weekly  to  support  a  child,  it  was  held  that  an  action 
of  debt  would  lie  to  compel  the  payment  of  these  weekly 
installments,  and  that  in  such  action  the  plaintiff  need 
not  show  that  the  child  still  lives,  nor  that  the  weekly 
allowance  is  due.  These  are  defenses  which,  if  they  exist, 
the  defendant  should  set  up.*  A  judgment,  not  final,  can- 
not  be  enforced  by  action.  It  must  be  something  more 
than  a  mere  interlocutory  judgment  or  order.* 

In  Pennsylvania,  the  orphans'  court  has  authority  to 
distribute  estates,  to  settle  the  accounts  of  administrators 
and  guardians,  to  determine  that  the  sums  found  to  be  in 
the  hands  of  such  administrators  and  guardians  shall  be 
.  paid  by  them  to  persons  designated  in  the  decrees  or 
orders  of  the  court,  and  to  enforce  such  payment;  but  the 
authority  of  the  court  is  regarded  as  special  and  exclusive, 
and  as  depriving  the  other  courts  of  power  to  enforce  its 
judgments  by  actions  thereon.' 

§  432  a.    Action  on  a  Judgment  against  a  Ooimty. — 

The  object  of  a  judgment  against  a  county  is  to  obtain  an 
audited  demand  which  shall  no  longer  be  open  to  contest. 
If  a  statute  provides  that  no  person  shall,  in  any  case,  sue 
a  county  unless  he  has  first  presented  his  demand  to  the 
board  of  supervisors  for  allowance,  a  judgment  creditor  of 
the  county  must  present  his  judgment  to  such  board  and 

I  1  Hutchinson  «.  Greenbnsh,  30  Me.  ft  0.  256;  Sheehy  «.  P.  L.  A.  Ca,  2 

iSO.  Com.  R,  N.  S.,  211;  3  Jnr.»  N.  a, 

s  Whitfeemore  v.  Carkin,  6S  N.  H.  748;  26  L.  J.  Com.  P.  901. 
576.  ^  Blaok't  Ex'r  v.  Black,  34  P^  St 

s  Stokes  V,  Sanborn,  45  N.  H.  274.  854;  Ashfordo.  Swing,  25  Pa.  QL  213; 

^Ledyard  v.  Brown,  39  Tex.  402;  Downer   v.    Downer,    9   Watts»    60; 

Fry  V,  Malcolm,  4  Tannt  705;  Biddla  Thomas   v.   Simpson,   3   Pa.  St   60; 

V.  Dowse,  0  DowL  k  &.  404;  6  Bam.  Leider  v.  Leider,  5  Whart  206L 
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have  it  allowed  as  an  audited  demand  within  the  time  pro- 
Tided  by  law.  On  being  so  allowed,  it  will  stand  in  the 
same  position  and  be  subject  to  payment  in  the  same  man- 
ner as  other  audited  demands.  No  action  can  be  sustained 
on  such  judgment;  but  if  the  board  of  supervisors  refuse 
to  allow  the  judgment  when  properly  presented  to  them, 
they  may  be  compelled  to  do  so  by  a  writ  of  mandate.^ 

§  432  b.  Lost  Record. — According  to  some  of  the  au- 
thorities, no  action  can  be  sustained  upon  a  lost  record. 
The  record  must  first  be  restored  by  a  direct  proceeding 
for  that  purpose,  ''for  the  reason  that  if  its  existence  is 
put  in  issue,  the  court  passes  upon  it  by  an  inspection  of 
the  record/"  But  the  reason  here  assigned  for  the  rule 
is  not  sound.  It  is  true  that  when  the  existence  of  a 
record  is  put  in  issue,  the  courts  ordinarily  determine 
such  issue  by  inspecting  the  alleged  matter  of  record. 
But  we  think  the  authorities  heretofore  cited  clearly  es- 
tablish the  rule  that  a  record  may  be  proved  by  parol, 
when  the  original  is  shown  to  have  been  lost  or  destroyed,* 
and  we  therefore  believe  that  an  action  ought  to  be  and 
can  be  sustained  on  a  lost  or  destroyed  record.^ 

§  433.  Pending  Appeal.  —  The  pendency  of  an  appeal 
does  not  suspend  the  plaintiff's  right  of  action  upon  his 
judgment,  unless  the  defendant  gives  a  sufficient  bond 
to  stay  proceedings.*  In  Massachusetts,  after  appeal,  the 
judgment  ''no  longer,  in  legal  construction,  remains  in 
force,  and  cannot  be  the  foundation  of  a  new  action.*  The 
pendency  of  an  appeal  cannot  be  proved  by  parol  evi- 
dence/ If  the  defendant  brings  a  writ  of  error,  and  the 
plaintiff  brings  an  action  on  his  judgment  and  recovers, 

^  Alden  «.  Gooiity  of  AlAmeda,  43  *  Taylor  v.   Shew,  39  Cal.  636;   2 

Ou.  270.  Am.  Rep.  478;  Saydam  v.  Hoyt»  26 

'  Foalk    V.  Colbani,  48  Mo.   280;  N.  J.  L.  230;    Faber  v.  Hogey,  117 

Walton  9.  McKeoon,  64  N.  O.  77.  Mass.  107;   19  Am.  Rep.  398;  Wood- 

*  See  ante,  sec.  407.  ward  v.  Carson,  86  Pa.  St.  176. 

*  Parnr  v,  Walser,    67    Mo.    169;  *  CampbeU  v.  Howard,  6  Mass.  376; 
MaaderiUe  9.  Reynolds,    68   N.    T.  Paine  v.  Cowdin,  17  Pick.  142. 

628.  '  Blodgett  v.  Jordan,  6  Vt.  680. 
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he  cannot,  it  is  said,  sue  out  execution   on  his   second 
judgment  until  the  writ  of  error  is  determined.' 

§  434.  Upon  Decrees.  —  In  the  earlier  stages  of  the 
common  law,  its  courts  and  judges  were  not  willing  to 
notice  the  decrees  of  the  courts  of  chancery,  nor  to  render 
any  assistance  in  carrying  them  into  effect.  They  could 
not  therefore  be  enforced  by  action.'  In  England,  the 
right  of  action  upon  domestic  decrees  founded  on  equi- 
table considerations  is  still  denied,  on  the  ground  that 
they  can  be  enforced  by  appropriate  process.*  But  as  to 
foreign  and  to  colonial  decrees  no  such  objection  exists; 
and  they  may,  whenever  they  direct  the  payment  of  any 
sum  specified  with  certainty,  be  regarded  as  good  consid- 
erations for  an  action  of  assumpsit*  In  the  United  States, 
^'  we  lay  it  down  as  a  general  rule  that  in  every  instance 
in  which  an  action  of  debt  can  be  maintained  upon  a 
judgment  at  law  for  a  sum  of  money  awarded  by  such 
judgment,  the  like  action  can  be  maintained  upon  a 
decree  in  equity  which  is  for  an  ascertained  and  specific 
amount,  and  nothing  more,  and  that  the  record  of  the 
proceedings  in  the  one  case  must  be  ranked  with  and  re- 
sponded to  as  of  the  same  dignity  and  binding  obligation 
with  the  record  of  the  other."  *  The  same  rules  are  ap- 
plicable to  actions  on  the  decrees  of  surrogates.*  In 
Bhode  Island  a  decree  was  entered  directing  the  defend- 
ants to  pay  a  specified  sum  of  money,  and  in  default 
thereof,  a  commission,  appointed  by  the  court,  was  ordered 
to  sell  certain  real  property.     Upon  this  decree,  without 

1  Benwell  v.  Black,  3  Term  Rep.  S43.  *  Pennington  v.  Gibson,  16  How.  S5; 

'  Williams  v.  Preston,  3  J.  J.  Marsh.  Post  v.  Neafie,  3  Oaines,  22;  Tilford  k 

600;  20  Am.  Dea  179;  Hugh  v.  Higgs,  Co.  v.  Oakley,  Hemp.  197;  Nations  v. 

S  Wheat.  697.  Johnson,  24  How.  203;  Evans  v.  Tatem, 

'  Carpenter  v.  Thornton,  3  Bam.  ft  9  Serg.  ft  R.  252;  11  Am.  Dec  717; 

Aid.  62;  Henly  V.  Soper,  8  Bam.  ft  C.  Warren  «.  McCarthy,  25  IlL  95;  Mu- 

16;  2  Man.  ft  R.  153.  tnal  L.  I.  Co.  v.  Newton,  60  N.  J.  L. 

«  Sadler  «.   Robins,    1   Camp.  253;  571;  Thrall  v.  Waller,  18  Tt.  231;  37 

Henderson  0.  Henderson,  6  Ad.  ft  E.,  Am.  Dec.  692;  McKim  «.  Odnm,  12 

N.  S.,  288;  9  Jur.  755;  13  L.  J.  Q.  K  Me.  94. 

274;  Henly  v.  Soper,  8  Barn,  ft  C.  16;  •  Dabois  r.  Dubois,  6  Cow.  494 
2  Man.  ft  R.  153. 
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first  making  any  sale,  an  action  was  brought  to  recover 
the  amount  which  it  directed  the  defendants  to  pay. 
Judgment  was  rendered  in  favor  of  the  defendants,  for 
the  reason  that  the  decree  was  in  the  alternative,  and  was 
in  the  nature  of  a  proceeding  in  rem,  not  intended  to  act 
in  personam} 

§  435.  Defenses.  —  It  follows,  as  a  matter  of  course, 
from  the  conclusive  e£Fect  given  to  every  final  adjudica- 
tion thaty  to  an  action  upon  a  judgment  or  decree,  no 
defense  should  be  entertained  which  might  have  been 
interposed  to  defeat  the  original  action.'  Thus  no  proof 
can  properly  be  received  for  the  purpose  of  showing  that 
prior  to  the  entry  of  the  judgment  part  of  the  claim  was 
paid;*  nor  in  a  suit  upon  a  promissory  note,  given  in 
satisfaction  of  a  judgment,  will  any  evidence  be  admitted 
to  impeach  the  consideration  for  the  note  by  proving  that 
prior  to  the  judgment  part  of  the  cause  of  action  was 
paid.^  An  action  upon  a  recognizance  against  bail  was 
defended  on  the  ground  that  the  plaintiff  in  the  original 
suit  was  persuaded  to  consent  to  the  judgment  against  him 
while  in  a  state  of  intoxication  procured  by  the  plaintiff. 
This  defense  was  held  to  be  concluded  by  the  former  ad- 
judication, on  the  ground  that  every  matter  which  might 
have  been  urged  was  finally  disposed  of  by  the  judgment. 
But  the  further  defense  that  the  judgment  was  entered  by 
collusion  between  the  parties  to  the  former  action  for  the 
purpose  of  defrauding  the  bail  being  made  was  held  to 
be  a  good  answer  in  favor  of  the  bail,  both  at  law  and  in 
equity.*    So  far  as  this  decision  denied  the  efiBcacy  of  the 

1  Bnrgeas  v.  Soother,  16  B.  L  202.  ell,  37  Kaa.  S36;  Noble  9,  Merrill,  4S 

*Hayward  v.  Ribbans,  4  East,  311;  Me.  140;  MoAllister  v.  Singer  Mfg. 

Biddle  V.  Wilkins,  1  Pet  692;  Ellis  v.  Co.,  64  Ga.  622;  BaUock  9.  BaUew,  9 

Clarke,  19  Ark.  420;  70  Am.  Dec  603;  Tex.  498;  Bridges  «.   Samnelson,  73 

Crawford  v,  Ex'ra  of  Simonton,  7  Port.  Tex.  622;  Sbnpp  tk  Hoffman,  72  Md. 

110;  AUgood  V.  Whitley,  49  Ala.  216;  359;  21  Am.  St.  Rep.  476. 

Boiling  V.  Andenon,  1  Tenn.  Ch.  127;  *  Stephens    fd    Howe,    127    Mass. 


Tappan  v.  Heatii,  16  N.  H.  34;  Morris    164. 
9,  Boomer, 


16  Wis.  457;  Lndwick  v.  *  Bird  v.  Smith,  84  Me.  63;  66  Am. 

Fair,  7  Ired.  422;  47  Am.  Deo.  333;  Deo.  636. 

Taylor  &  Harris,  21  Tex.  438;  Morris  *  Parkhnrat  v,  Snmner,  23  Vt.  638; 

9,  Curry,  41  Ark.  76;  Snow  v,  Mitch-  66  Am.  Deo.  94. 
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defense  that  the  judgment  was  obtained  by  intoxication 
of  the  defendant,  brought  about  by  the  plaintiff,  its  oor« 
rectness  may  well  be  doubted.  While  the  defendant  was 
bound,  under  ordinary  circumstancesi  to  present  all  his 
defenses,  he  ought  to  have  been  exonerated  from  the  con- 
sequences of  any  neglect  procured  and  induced  by  any 
device  of  his  opponent  designed  and  executed  to  secure 
an  unconscionable  advantage. 

To  attempt  to  here  state  in  full  the  rules  of  law  from 
which  to  determine  whether  a  defense  pleaded  or  attempted 
to  be  put  in  evidence  in  an  action  on  a  judgment  should 
be  rejected  or  admitted  would  involve  a  reassertion  of 
much  that  has  already  been  stated  in  this  work.  The  law 
of  res  judicata  and  the  law  regarding  jurisdictional  in- 
quiries is  as  applicable  to  actions  upon  judgments  as  to 
any  other  action  or  proceeding.  Hence  no  defense  can 
be  received  the  maintenance  of  which  must  involve  a 
re-examination  of  issues  which  were  presented  on  the 
original  action,  and  either  determined  by  the  court  or 
confessed  by  the  defendant.  The  defendant  is  as  conclu- 
sively bound  by  the  decision  of  any  question  of  law  as  he 
is  by  the  finding  upon  any  issue  of  fact.  If  the  judgment 
is  erroneous,  his  only  remedy  is  by  appeal.^  One  who  is 
proceeded  against  for  his  disobedience  of  an  injunction, 
or  of  any  order  of  a  court,  is  never  permitted  to  justify 
his  conduct  by  showing  error  of  the  court  in  making  its 
order  or  judgment.  He  must  either  show  that  he  did  not 
disobey  the  order,  or  that  the  court  had  no  jurisdiction  to 
make  it.*  Because  it  necessarily  involves  an  attack  upon 
the  correctness  of  a  former  adjudication,  and  would  tend 
to  encourage  infinite  litigation,  the  defendant  in  an  action 
upon  a  judgment  is  never  permitted  to  show  that  it  was 
procured  by  perjury.'  If  a  judgment  is  either  so  irregu- 
lar that  it  should  be  set  aside  on  motion  or  reversed  on 

'  Brace  V.  Clontman,  45  N.  H.  37;  '  People  9.  Stnrtevanti  9  H.  Y.  283; 

84  Am.  Deo.  Ill;  Hawes  v.  Hathaway,  69  Am.  Deo.  636. 

14  Maes.   233;  Dick  9,  Tolhaieen,  4  *  Demeritt  v.  Lyford,  27  N.  H.  641; 

HnrL  ft  N.  696.  CotUe  «.  Cole,  20  Iowa,  481. 
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appeal,  it  is  nevertheless  valid  until  so  vacated  or  reversed, 
and  an  action  may  therefore  be  sustained  thereon.^  Hence 
it  is  no  defense  that  a  judgment  was  not  entered  against 
defendant  by  his  true  or  correct  name.' 

At  the  common  law  no  defense  could  be  received  against 
a  judgment  not  disclosed  and  supported  by  the  record, 
though  it  arose  after  the  judgment  was  rendered,  and 
might  be  established  without  controverting  any  matter 
affirmed  by  the  judgment.  Hence  payment  of  the  judg- 
ment was  not  available  as  a  defense  until  the  satisfaction 
was  entered  on  the  record.'  At  the  present  time  any 
matter  of  discharge  arising  after  the  entry  of  a  judg- 
ment/ such  as  payment,  accord  and  satisfaction/  or  the 
release  of  the  debtor  by  proceedings  in  bankruptcy  or 
insolvency/  may  constitute  a  defense  to  the  judgment, 
either  complete  or  partial. 

Defenses  may  be  interposed  in  an  action  upon  a  judg- 
ment, seeking  to  avoid  it  on  the  ground  that  the  defend- 
ant did  not  have  an  opportunity  to  present  his  defense 
in  the  former  action,  or  was  not  properly  brought  before 
the  court  so  that  it  had  any  right  to  enter  judgment 
against  him.  The  admissibility  of  defenses  of  this  char- 
acter may  depend  on  whether,  under  the  practice  sanc- 
tioned by  the  code  or  other  statute  of  the  state  in  which 
the  question  arises,  equitable  defenses  may  be  interposed 
to  actions  at  law.  In  chapter  XXII.  we  shall  treat  of 
relief  from  judgments  obtainable  by  suits  in  equity. 
Whenever,  under  the  rules  there  stated,  facts  exist  such 
as  to  require  the  interposition  of  a  court  of  equity  in  an 
independent  suit,  the  same  facts  constitute  a  sufficient 
defense  to  an  action  on  a  judgment,  if,  under  the  code 

1  Towxwend  n.  Gox,  45  Ma  401.  Franklin  0.  Co.,  22  Md.  266;  Evbbm 

'  Mobile  ft  M.  RV  Oo.  v.  Yeates,  67  v.   Wells,  22   Wend.   824;   Farmen' 

Ala.  164;  Bloomfield  B'y  Ox  v.  Borreai,  Bank  v.  Qrovea,  12  How.  61. 
82  Ind.  83.  •  Bat  it  ia  othenriaa  if  the  diaoharge 

"  '  Brilirjrv.  Sosg,  1  Bev.  k  B.'Eq.  366;  was  entered  before  the  judgment  waa 

30  Am.  Deo.  Iv^  rendered:   Woodborv   v,  Perkins,   6 

*  Barwell  v,  Jackson,  9  N.  Y.  63C.  Cash.   86;  61  Am.  Dee.  61;  Boiu  «. 

*  Savage  v.  Everman,  70  Pa.  St.  316;  Morange,  108  Pa.  St. 
10   Am.    Bep.    676;    McCallongh   «. 
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of  procedure  in  force  where  the  action  is  brought,  the 
distinction  between  legal  and  equitable  proceedings  is 
abolished,  or  equitable  defenses  are  permitted  to  be  inter- 
posed in  actions  at  law.  In  Californiai  though  relief  in 
equity  will  not  be  granted  on  the  ground  that  the  court 
did  not  have  jurisdiction  of  the  defendant,  unless  he  had  a 
good  defense  in  the  action  in  which  judgment  was  entered 
against  him,  he  may  successfully  defend  an  action  upon 
such  judgment  by  establishing  such  want  of  jurisdiction.' 
Where,  as  under  the  code,  law  and  equity  are  adminis- 
tered by  the  same  tribunals,  and  the  disposition  of  the 
entire  controversy  between  parties  in  one  action  is  in- 
tended to  be  encouraged,  such  fraud  as  would  entitle  a 
party  to  relief  from  a  judgment  upon  application  to  chan- 
cery constitutes  a  good  defense  to  an  action  on  such  judg- 
ment;' and  this  is  true  in  Texas,  though  the  judgment 
is  based  upon  a  just  demand.*  Hence  if  jurisdiction  of 
the  defendant  is  obtained  by  false  pretensions  and  mis- 
representations, whereby  he  was  induced  to  go  into  the 
state,  where  process  was  served  upon  him,  he  may  success- 
fully defend  an  action  on  the  judgment  founded  upon 
such  service,^  though  in  some  of  the  states  the  defense 
will  not  be  received  as  sufficient,  unless  some  excuse  is 
offered  for  not  moving,  in  the  original  action,  to  set  aside 
the  service  of  process.* 

With  respect  to  the  defense  of  want  of  jurisdiction,  it 
has  been  said  that  a  judgment  such  as  the  court  was  com. 
potent  to  pronounce  **  cannot,  in  an  action  therein  in  our 
courts,  be  imperiled  by  a  citizen  or  foreigner,  by  averment 
and  proof  that  the  court  had  not  jurisdiction  of  the  per- 

1  Hill   9.  City  Cab   Ca,    79   Od.    fally  disclosed.    It  is  not  anffident  to 
188.  state  that  the  judgment  was  obtained 


Neb.  310;  Cameal  v.  WUson,  3  litt.  73  Am.  Dea  260. 

SO;  Whetstone  tf.  Whetstone,  31  Iow%  •  Danlap  9.  Cody,  81  Iowa,  260;  7 

276;  Clark  v.  little,  41  Iowa,  499;  Am.  Rep.  129;  Dnringer  v.  Moschino^ 

Mandevttle  v.  Reynolds,  68  N.  T.  K28.  93  Ind.  49S. 

But  where  an   equitable   defense  is  *  Peel  v.  Janoary,  35  Ark.  831;  37 

sought  to  be  interposed,  it  must  be  Am.  Rep.  27. 
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son  of  the  defendant."'  But  if  the  court  did  not  have 
jurisdiction,  it  was  not  competent  to  pronounce  any  judg- 
ment. Whether  a  judgment  is  void  or  not  must  be  de- 
termined  from  pursuing  such  jurisdictional  inquiries  as 
are  permitted  under  the  rules  stated  in  chapter  VIII.  If 
found  to  be  void,  no  recovery  thereon  will  be  permitted;* 
but  if  not  void  in  the  extreme  sense  of  the  term,  defects 
in  the  service  of  process,'  or  the  want  of  such  service,  can- 
not be  shown  in  an  action  at  law,  except  in  those  states 
where  it  is  allowable  as  an  equitable  defense.^ 

If  an  action  is  prosecuted  on  a  judgment  for  the  pur- 
pose of  affecting  third  persons,  the  principles  stated  in 
chapter  XIII.  concerning  the  impeachment  of  judgments 
are  applicable.  Whenever,  by  proceedings  in  scire  facias 
or  by  action,  a  judgment  is  sought  to  be  used  to  the  detri- 
ment of  a  third  person,  he  may  avoid  its  effect  by  show- 
ing that  the  plaintiff  and  defendant  in  the  former  action 
colluded  together,  and  thereby  procured  the  judgment  for 
the  purpose  of  defrauding  him.* 

§  436.  Judgments  Procured  by  Attachment.  —  Judg- 
ments obtained  without  the  personal  service  of  process 
on  the  defendant,  by  means  of  attaching  his  property,  do 
not  generally  create  a  personal  liability,  but  are  limited  in 
their  operation  to  the  property  attached.  They  are  there* 
fore,  at  least  outside  of  the  states  where  pronounced,  com- 
monly considered  as  not  constituting  any  cause  of  action 
against  the  defendant.* 

§  437.  Action  must  be  in  Name  of  Legal  Owner.  — 
Every  action  upon  a  judgment  must  be  brought  in  the 

*  Miller  a   Dnngan*  86   N.  J.  L.  *  Philipson  v.  Earl  of  EgremoDt,  6 
S91.  Ad.  &  £.,  N.  S.,  587;  Fowler  v.  Rick^ 

*  Hooper  v,  Lqcm,  S6  Ind.  43;  Mc-  erby,  2  Man.  &  G.  760;  9  BowL  Pr. 
Cntchen  «.  Askew,  34  La.  Ann.  340.  682;  3  Scott  N.  R.  138. 

'Kittredgev.Martin»  141  Maes. 410;  "Easterly    p.    Ooodwin,   35   Conn. 

MeCormiek  v.  Fiske,  138  Mass.  195;  279;  95  Am.  Deo.  257;  Kane  v.  Cook, 

Hnrlbnt  v.  Thomas,  55  Conn.  181;  3  8  Cal.  449;  Dnrand's  Snooession,  24 

Am.  St.  Bep.  43.  La.    Ann.   352;    Banta  v.   Wood,   82 

« WUson  V.  Hawthorne,  14  CoL  530;  Iowa,  473;  Eastman  «.  Wadleigh,  66 

20  Am.  St  Rep.  29a  Me.  251;  20  Am.  Rep.  695. 
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name  of  its  legal  owner.  If  a  judgment  is  entered  in 
favor  of  A  for  the  use  of  B,  the  latter  cannot  maintain  a 
suit  thereon  in  his  own  name.  He  must  use  the  name  of 
A|  in  whom  the  legal  title  is  vested.^ 

§  488.  At  Oommon  Law  a  Judgment  does  not  SniriTe 
the  defendant  against  whom  it  is  rendered.  By  no  mode 
known  to  that  law  can  a  judgment  be  enforced  against 
the  administrator  of  a  deceased  debtor.  As  to  him  its 
character  as  a  judgment  is  funetiui  offi/do} 

§  439.  Actions  against  Joint  Defendants. — The  plain- 
tiff in  an  action  on  a  judgment  must,  except  where  a  code 
or  statute  has  modified  the  common-law  rule,  recover 
against  all  of  the  defendants  or  none.  Whatever  consti- 
tutes a  good  defense  for  one  of  the  defendants  operates 
for  the  benefit  of  the  others,  because  the  obligation  is 
joint.*  That  a  judgment  is  enjoined  is  a  complete  de- 
fense to  any  action  upon  it.*  The  commitment  of  defend- 
ant to  prison  under  execution  does  not  discharge  an 
action  pending  on  the  judgment.* 

§  440.    Action  does  not  Affect  Bight  to  Execution.  — 

The  plaintiff  is  entitled  to  execution  on  his  judgmenti 
notwithstanding  the  pendency  of  an  action  upon  it.* 

§  441.  Interest.  —  It  has  sometimes  been  said  that  at 
the  common  law  judgments  did  not  draw  interest,  and  in 
an  action  on  a  judgment  rendered  in  another  state,  inter- 
est was  in  one  case  denied,  because  the  court  presumed 
that  the  common  law  prevailed  in  such  state  and  that 
it  gave  no  right  to  interest.^  The  court,  however,  was 
not  correctly  advised  as  to  the  common  law.  By  that  law 
interest  could  not  be  collected  by  execution,  and  the  de- 
fendant could  satisfy  the  original  judgment  at  any  time 

^Triplettci.  Scotti  12  m.  137.  •Goahing  «.  Arnold,  9   Met    S3; 

*  United  States  v.  Coahman,  2  Sum.    Moor  v.  Towle,  88  Me.  138;  McDonald 
810.  «.  Dickaon,  85  N.  C.  24a 

*  Pratt «.  Dow,  66  Me.  81.  '  Thompson  v.  Monrow,  2  GaL  98; 
<  Blair  v.  Caldwell,  3  Mo.  358.             56  Am.  Dea  3ia 

*  Moor  0.  Towle,  38  Me.  133. 
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by  paying  the  amount  thereof,  without  interest     If  an 
action  was  brought  upon  the  judgment,  this  rule  did  not 
apply.     The  plaintiff  was  entitled  to  recover  an  additional 
sum,  which  some  of  the  cases  style  interest  and  others 
damages;  but  which,  by  whatever  name  called,  appears 
to  have  been  equivalent  in  amount  to  the  interest  allow- 
able in  actions  of  debt.^    Courts  of  equity  were  also  in 
the  habit  of  allowing  interest  upon  judgments  as  damages, 
independently  of  any  statute  requiring  them  so  to  do;* 
but  in  awarding  or  withholding  such  interest  they  were 
generally  controlled  by  the  rules  governing  courts  of  law.' 
In  the  United  States,  interest  upon  judgments  and  de- 
crees is  generally  allowed  by  statute.    Where  there  is  any 
ambiguity  in  the  statute  upon  the  subject,  the  question 
may  arise  whether  or  not  a  judgment  bears  the  same  rate 
of  interest  as  the  obligation  out  of  which  it  arose.    Thus 
in  a  state  whose  statute  declared  that  all  judgments  should 
bear  lawful  interest,  and  that  lawful  interest,  where  none 
other  was  provided  by  contract,  should  be  seven  per 
centum  per  annum,  it  was  held  that  when  a  judgment 
was  founded  upon  a  contract,  it  should  bear  the  rate  of 
interest  specified  in  such  contract,  unless  that  rate  was 
unlawful.*    The  better  opinion  is,  that  upon  the  entry  of 
judgment  the  contract  recovered  upon  merges  therein,  and 
cannot  be  considered  in  determining  the  interest  due  the 
plainti£t.*    A  change  in  the  statute  fixing  the  rate  of 
interest  which  judgments  shall  bear  does  not  operate 
retrospectively,  and  cannot  affect  pre-existing  judgments.* 

^Sayn  «   Aiutiiif  8  Wend.    496;  160;  Mc Alexander  9.  Lee,  8  A.  K. 

WatooB  «.  FoUer,  6  Johns.  288;  Hodg-  Manh.  483. 

don  9.  Hodgdon,  2  N.  H.  169;  Collua  •  Canthen  v.  Central  Qa.  Bank,  72 

9.  MoLeod,  8  lied.  221;  49  Am.  Dec.  Oa.  867;  68  Am.  Rep.  845. 

376;  Tranholm  «,  Bnmpfield,  8  Bieh.  ^  Maaon  «.  Eakle,  Breeae,  62;  Aid- 

376;  Hanington  v.  Glenn,  1  Hill  (&  0.)  rich  v.  Sharp,  3  Scam.  261;  Wemwag 

19.  V.  Brown,  8  Blackf.  457;  26  Am.  Deo. 

'BeiJl  V.  SilYer,  2 Band.  401;  Taxe-  433;  Wilaon  «.  Marah»  18  K.  J.  Eq. 

wall's  Ez'rs  v.  Saonders's  Ez'rs,  18  289. 

Otafet  854.  •  Cox  V.  Marlatt^  36  K.  J.  L.  889;  13 

•  MoBtiUan  sk  Soott»  1  T.  B.  Mob.  Am.  Bep.  454. 
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CHAPTER  XVIII. 

PROGEEDIKQS  BT  SCIRB  FACIAS. 

§  442.  Nature  and  object  of. 

§  443.  Parties. 

§  444.  Pleading — Form  of  the  writ. 

§  445.  Service  of  the  writ. 

§  446.  Defensee. 

§  447.  Judgment. 

§  448.  Effect  of  judgment. 

§  449.  Substitnte  for  Mtre/ietag. 

§  442.  Nature  and  Object  of. — ''A  scire  facias  is  a  writ 
founded  on  some  matter  of  record,  as  a  recognizance  or 
judgment,  etc.,  on  which  it  lies  to  obtain  execution,  or  for 
other  purposes,  as  to  repeal  letters  patent,  hear  errors,  etc 
In  general,  it  is  a  judicial  writ  issuing  out  of  a  court  where 
the  record  is,  yet,  because  the  defendant  may  plead  thereto, 
it  is  considered  in  law  an  action;  therefore  a  release  of  all 
actions  is  a  good  bar  to  scire  facias" '  ''A  scire  facias  is  a 
judicial  writ  issued  for  the  purpose  of  substantiating  and 
carrying  into  effect  an  antecedent  judgment.'''  Before 
a  judgment  is  either  satisfied  by  payment  or  barred  by 
lapse  of  time,  it  may  become  temporarily  inoperatiye,  so 
far  as  the  right  to  issue  execution  is  concerned,  and  so 
continue  until  something  is  done  by  which  such  right  is 
revived.  In  this  condition  it  is  usually  called  a  dormant 
judgment.  This  dormancy  in  judgments  was,  at  common 
law,  usually  created  either  by  a  change  in  the  parties 
plaintiff  or  defendant,  or  by  the  lapse  of  time  without 
'issuing  of  execution.  There  were  also  cases  in  which 
execution  was  to  be  issued  in  certain  contingencies  only, 
and  in  which  it  became  necessary  to  establish  the  exist- 
ence of  the  contingency  before  the  writ  could  be  regularly 
sued  out.  So  the  judgment  might  have  been  satisfied 
through  fraud  or  mistake,  or  by  an  extent  upon  property 

>  Tidd's  P^aotiotb  109a  *  Jarvie  v,  Rathbum,   Kirby,  2S0| 

Denegre  «  Hann,  18  Iowa,  240. 
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not  belong^ing  to  the  defendant^  and  it  might  therefore  be 
necessary  to  set  aside  the  apparent  satisfaction  ^  and  to 
obtain  leave  to  issue  further  execution.    When  from  any 
cause  it  became  necessary  to  apply  to  a  court  for  a  revivor 
of  the  right  to  issue  execution,  the  remedy  of  the  plaintiff 
was  by  scire  facias*    A  scire  fada^^  as  the  term  is  used  in 
this  chapter,  is  a  writ  issued  out  of  the  court  wherein  a 
judgment  has  been  entered,  or  to  which  the  record  has 
been   removed,  reciting  such  judgment,  suggesting  the 
grounds    requisite   to  entitle  plaintiff  to  execution,  and 
requiring  the  defendant  to  make  known  the  reason,  if  any 
there  be,  T^hy  such  execution  should  not  issue.^    ''A  scire 
facias  to  revive  a  judgment  is  not  an  origmal,  but  a  judi- 
cial, writ,  founded  on  some  matter  of  record,  to  enforce 
execution   of  it;  and,  properly  speaking,  is  only  the  con- 
tinuation of  an  action, — a  step  leading  to  the  execution 
of  a  judgment  already  obtained,  and  enforcing  the  origi- 
nal demand  for  which  the  action  was  brought    It  creates 
nothing  anew,  but  may  be  said  to  reanimate  that  which 
before  had  existence,  but  whose  vital  powers  and  faculties 
are,  as  it  were,  suspended,  and  without  its  salutary  influ- 
ence would  be  lost/'  * 

Scire  facias  is  sometimes  spoken  of  as  a  new  action.* 
But  the  object  sought  and  the  result  accomplished  by  a 
scire  facias  to  revive  a  judgment  both  show  that  it  is  not 
a  new  action,  but  merely  a  continuation  of  an  old  one;^ 

1  WaUcer  v.  Weill,  17  Ga.  647;  63  Farrell  «.  QleaMm,  II  Clark  k  F.  702; 

Am.  Dea  262;  QrindLe  v.  Mayrant^  2  Bilbo  v.  Allen,  4  HeUk.  31;  Soancy  v, 

Brev.   202;    O^^ood  9,  Thureton,  23  Boott,  9  Humph.  340;  State  Bank  v. 

Pick.  110;  Tindall  v.  Canon,  1  Uar.  k  Vance,  9  Yerff.  471;  Howard  «.  Ban- 

J.  94;  BarroD  v.  F^les,  6  Aid.  Cond.  dall,  58  Vl  664. 

Bep.  422;  Oulton  «.  Yonnff,  1  Aiken,  '  Fitzhn^^h  «.  Blake,  2  Oraach  0.  0. 

332;  Wileon  «.  Tierman,  8  Ma  767;  87;  HopkmB  v.  Howard,  12  Tex.  7; 

Vallanoe  v.  Sawyer,  4  GreenL  62;  2  Challenor  v.  Nilei,  78  m.  78;  Carter  n. 

SeUon's  Practice,  198;  Foster  on  Scire  Carriger't  AdmV,  8  Yerg.  411;  24  Am. 

Fkciae,  19;  Kngham  on  Judgments  and  Deo.  686;  Adams  9,  Rowe,  11  Me.  89; 

£zeentions,  1S0;  Challenor  «^  Niles,  26  Am.  Dec  266;  Denegre  v.  Haun,  13 

78  m.  78;  Dougherty's  Estate,  9  Watts  Iowa,  240;  Freeman  on  Executions,  sec. 

A  &  189;  42  Am.  Dec  326.  81;  Funderburk  «.  Smith,  74  Oa.  516; 

•  Brown  ff.  Harloy,  2FU.  164.  Masterson  9,  Cundifi^  68  Tex.  472; 

s  Fenner  9,  Srans,  1  Term  Rep.  267|  Irwin  9,  Nixon's  Heirs»  11  Pa.  81  419; 

Winter  »  Kretcham,  2  Term  &ep.  46;  61  Am.  Dec  669. 
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no  cause  of  action  beyond  the  old  jadgment  can  be  as- 
serted; no  ground  of  defense  anterior  to  the  old  judg- 
ment  can  be  brought  forward;  no  relief  beyond  that 
embraced  in  the  old  judgment  can  be  obtained;  and 
finally,  the  judgment  entered  upon  the  scire  fadoi  iB 
simply  ^Hhat  the  plaintiff  have  execution  for  the  judg- 
ment mentioned  in  the  said  scire  facias^  and  costs'';^  and 
whatever  destroys  the  effect  of  the  original  judgment  also 
destroys  the  effect  of  its  revival  by  scire  facias.  Hence  if 
the  original  judgment  has  been  reversed  or  satisfied,  there 
can  be  no  execution  issued  pursuant  to  the  revival  by 
scire  facias}  In  Pennsylvania,  the  practice  in  scire  facias 
and  the  judgment  therein  are  different  from  what  they 
are  under  the  common-law  forms  of  procedure,  and  ac- 
complish results  very  similar  to  those  brought  about  by 
an  action  upon  a  judgment.' 

The  objects  of  a  scire  facias  are, — 1.  To  revive  an  ordi- 
nary judgment  between  the  parties  thereto;  2.  To  obtain 
execution  where  a  new  party  is  to  be  charged  or  benefited; 
and  8.  To  obtain  execution  on  a  contingent  jadgment 
upon  the  happening  of  the  contingency/  As  between 
the  original  parties,  a  scire  facias  became  necessary, — 
1.  Where  by  the  fault  of  the  plaintiff  no  execution  had 
issued  within  a  year  and  a  day  after  the  entry  of  the  judg* 
ment;  and  2.  Where  at  any  time  the  judgment  seemed 
to  be  satisfied,  when  in  fact  it  remained  wholly  or  partly 
unpaid.'  The  cases  in  which  it  became  necessary  to 
prosecute  a  scire  facias  to  obtain  the  benefit  of  an  execu- 
tion for  or  against  a  new  party  arose  when  a  change  of 
parties  occurred,  through  the  death,  marriage,  or  bank- 
ruptcy of  one  of  the  parties/ 

1  Vrodenberg  v,  Snyder,  6  Iowa,  39;  28;    Shaefer  v.  Child,  7  W«fcti»  84; 

Haaly  v.  Adams,  16  Ark.  232;  Wool-  Fries  v.  Watson,  5  Serg.  &  R.  220. 

ston  o.  Oale,  9  N.  J.  L.  32;  Gamp  v.  *  Freeman  on  Bzeontiom^  mqs.  27» 

Gainer,  8  Tex.  872;  Tindall  v.  Carson,  2&,  83. 

1  Ear.  St  J.  94;   Mnrraj  sk  Baker,  5  ^  Freeman  on  Bzeontions,  Moa.  SS, 

B.  Mon.  172.  64,  83. 

>  Eldred  v.  Hailett's  Adm'r,  88  Pa.  *  Freeman  on  Ezeontion%  aeoa.  H, 

8116.  86. 

*  Cnster  sl  Detterer,  8  Watto  &  S. 
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By  the  common  law,  the  plaintiff  was  entitled  to  a  scire 
faciaa  to  revive  a  judgment  in  real  actions  and  also  in 
actions  of  ejectment  and  actions  of  a  mixed  nature,  but 
his  right  to  this  writ  in  personal  actions  in  which  he  had 
neglected  to  take  out  execution  within  a  year  and  a  day, 
was  conferred  by  the  Statute  of  Westminster,  2,  chapter 
45.^  A  difference  of  opinion  exists  as  to  whether  a  decree 
for  the  payment  of  a  sum  of  money  may  be  revived  by 
scire  facias.  The  majority  of  the  courts  declare  that  this 
writ  is  a  purely  legal  one,  and  cannot  be  employed  except 
in  legal  actions  or  proceedings.' 

Though  the  plaintiff's  right  to  an  execution  still  con- 
tinuesi  and  a  revival  by  scire  facias  has  not  yet  become 
necessary,  and  even  while  an  execution  is  still  in  the 
hands  of  a  sheriff,  the  plaintiff  may  sue  out  scire  facias, 
and  thereby  revive  his  judgment.' 

§  443.  Parties.  —  If  no  change  has  taken  place  in  the 
parties  plaintiff,  a  scire  facias  to  revive  a  judgment  must 
be  prosecuted  in  the  name  of  all  of  them;^  and  though 
the  judgment  has  been  assigned,  the  writ  must  be  in  the 
name  of  the  original  plaintiff,  unless  some  statute  permits 
the  assignee  to  proceed  in  his  own  name.'  If  a  sole  plain- 
tiff dieSi  the  scire  facias  must  be  prosecuted  by  the  person 
who  represents  him,  who,  if  the  action  is  personal,  is  his 
executor  or  administrator,  and  if  the  action  is  real,  or  for 
the  possession  of  realty,  is  his  heir;  while  if  the  judgment 
was  pronounced  in  a  mixed  action,  it  may  be  necessary 
for  the  heir  and  the  personal  representative  to  join.'  If 
a  judgment  was  recovered  by  an  unmarried  woman,  and 

'  Freeman  on  Execntioni^  sea  82.        Am.  Deo.  838;  Stille  «.  Wood,  1  K. 

*  CortiBv.  Hann,  14  Ohio,  186;  Hnnt    J.  L.  118. 

V.  Williamaon,  42  Ala.  296;  Jeffreys  o.  *  Barrackman   v.    Worthington,    6 

Tarboroagh,  1  Dev.  Eq.  606;  Kirby  v.  Blackf.    2135   Codding    v.    Moore,  6 

Anden,  26  Ala.  466.    dmtra,  Logan  Blackf.  601. 

t.Cloyd,  1  A.K.  Marsh.  201;  Isomik  *  Mayor  of  Maoon  v.  Trasteed,  7  Oa. 

MeGebee,  45  Miss.  712.  204;  Forbes  v.  Tiffaoy,  4  Ind.  204; 

*  Maaterson  e.  Oandiff;  68  Tex.  472;  McKinney  «.  Mehaffey,  7  V^atts  &  S. 
Lambson  e.  Moffet»  61  Md.  426;  Trap-  876. 

aaU  fi  Biehardaon,  18  Ark.  648;  68       *  Freeman  on  Exeontioiui,  see.  86. 
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she  marries  before  taking  out  execution,  her  husband 
must  join  with  her  in  suing  out  scire  facias} 

If  one  of  several  co-plaintiffs  dies,  and  the  survivors  are 
entitled  to  the  whole  benefit  of  the  judgment,  as  in  personal 
actions,  they  may  sue  out  a  scire  facias  without  joining 
with  them  the  personal  representatives  of  the  decedent,  or 
may,  where  the  judgment  has  not  become  dormant,  take  out 
execution  without  first  prosecuting  a  scire  facias.     If,  on 
the  other  hand,  a  judgment  was  rendered  in  a  real  action 
or  in  an  action  for  the  possession  of  real  property,  a  new 
party  must  become  interested  by  the  death  of  one  of  the 
several  plaintiffs,  and  a  scire  facias  is  necessary  to  justify 
the  issuing  of  an  execution,  and  he  who  has  thus  become 
a  party  in  interest  must  be  named  as  one  of  the  parties 
by  whom  the  scire  facias  is  prosecuted.*    If  there  has  been 
no  change  in  the  parties  defendant,  the  scire  facias  must 
be  against  all  of  them.'    If  some  of  them  have  died,  the 
writ  must  be  against  those  surviving  and  the  representa- 
tives of  the  decedent.    In  no  event  can  any  living  defend- 
ant who  remains  answerable  for  the  judgment,  nor  the 
representative  of  any  deceased  defendant,  be  omitted  from 
the  scire  facias^  unless  the  non-joinder  is  waived.     "  The 
plaintiff  can  neither  proceed  against  the  survivors  with- 
out joining  the  representatives  of  the  decedent,  nor  against 
the  representatives  of  the  decedent  without  joining  the 
survivors/'  ^   If  the  defendant,  being  an  unmarried  woman 
when  the  judgment  was  revived  against  her,  subsequently 
marries,  the  scire  facias  must  be  sued  out  against  her  and 
her  husband,  and  if  she  dies,  a  new  scire  facias  must  issue 
against  the  husband  only.     If  the  defendant  has  become 
a  bankrupt,  a  scire  facias  is  necessary  to  authorize  execu- 
tion against  his  property  in  the  hands  of  his  assignee.* 

^  Johnson  o.  Parmlee,  17  Johns.  271;  Galloway  o.  Eubank,  4  J.  J.  Marsh. 

Woodver  v.  Freshman,  1  Salk.  116;  2  2280;  Henderson  «l  Vanhook,  24  Tex. 

Sellon^s  Practice,  194.  358;    Fnnderbnrk  v.  Smith,   74   Ga. 

'  Freeman  on  Executions,  sec.  Sfi.  516. 

*  Sainsbury  o.  Pringle,   10  Bam.  St        *  Freeman  on  Executions,  S6&  87. 
OL  761;  Bolinger  a  Fowler,  14  Ark.  27;        *  Freeman  on  Executions^  sec.  8^ 
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When  a  judgment  sought  to  he  revived  by  scire  facias  is 
for  the  possession  of  real  estate  or  is  a  lien  thereon,  it  may 
be  that  other  persons  than  the  original  defendants  will  be 
affected  by  the  revival,  and  then  the  question  arises  whether 
such  persons  must  be  parties  to  the  writ    If  all  the  defend- 
ants are  still  living,  some  of  the  courts  hold  that  no  notice 
need  be  taken  of  persons  claiming  under  them,*  while 
other  courts  insist  that  revival  by  sdre  facias  is  entirely 
inoperative  against  persons  claiming  under  the  defendant, 
and  not  made  parties  to  the  writ.'    If,  however,  the  de- 
fendant has  died,  there  appears  16  be  no  doubt  that  it  is 
necessary  to  prosecute  the  scire  facias  against  all  persons 
who  may  be  affected  by  the  revival  of  the  judgment.    If  it 
is  not  a  lien  upon  real  estate,  nor  for  the  possession  thereof, 
the  personal  representative  of  the  decedent  is  the  only 
necessary  party.     In  other  cases  all  persons  who  have 
acquired  interests  under  the  defendant,  whether  by  de- 
scent, conveyance,  or  otherwise,  must  be  made  parties. 
These  persons  are  usually  called  terre-tenants.    "Who  are 
terre-tenants,  within  the  meaning  of  the  law,  whom  it  is 
necessary  to  make  parties  to  scire  facias  t    All  who  are  in 
possession,  deriving  title  under  the  judgment  debtor,  such 
as  heirs,  devisees,  alienees,  after  the  judgment.     They  are 
in,  as  of  the  estate  of  the  judgment  debtor,  and  before 
judgment   can  be   revived   and  enforced   by  execution 
against  the  land,  so  as  to  divest  their  title,  it  is  necessary 
to  warn  them  by  the  sdre  facias,  so  that  they  may  have 
an  opportunity  of  making  their  defense,  and  of  claiming 
contribution  from  others  holding  land  of  the  judgment 
debtor  bound  by  the  judgment.     Where  a  party  is  in 
possession,  holding  title  adverse  to  that  of  the  defendant, 
or  jparamount  to  his,  such  party  is  not  a  terre-tenant, 
within  the  meaning  of  the  law,  because  his  rights  are  in 

>  Yonngv.  Taylor,  2Bmn.  228;  Jack-  >  Doub  v.  Banies,  4  Oil],  11;  Bowie 

Mm  V.  Shaffer,  11  Johns.  513;  Bighter  «.  Neal,  41  Md.  124;  Chahoon  v.  Hol- 

fi  Rittenhoase,  3  Bawle,  378;  Morton  lenheck,   16  Serg.  &  R.  425;  16  Am. 

9.  Grogaii«  20  Johna.  106;  Lansford  n.  Dec.  687;  Zeros  v,  Watton,  11  Pa.  St. 

Turner,  5  J.  J.  Marsh.  104;  20  Am.  260. 
Dea  248. 
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no  manner  affected  by  the  judgment.  If  he  has  a  good 
title,  the  judgment  does  not  bind  his  land,  nor  can  a  sale 
under  the  execution  affect  his  interest.  One  who  pur- 
chased the  lands  at  a  tax  sale,  and  went  into  possession, 
is  not  a  terre-tenant.  If  the  sale  was  valid,  the  purchaser 
held  a  title  paramount  to  the  judgment,  and  not  to  be 
affected  by  the  proceedings  under  the  execution.  If  the 
sale  was  invalid,  then  the  purchaser  was  in  possession 
without  title  under  the  judgment  debtor,  and  not  as  his 
terre-tenant."  * 

In  some  of  the  states,  the  joinder  of  heirs  and  personal 
representatives  is  not  permitted;'  but  the  better  opinion 
is,  that  heirs,  personal  representatives,  and  terre-tenants 
of  the  decedent  may  be  joined  in  the  same  writ,  if  all  are 
to  be  affected  by  the  revival  of  the  judgment.* 

§  444.  Pleading  —  Form  of  Writ.  —  No  complaint  or 
petition  is  necessary  to  entitle  plaintiff  to  a  writ  of  scire 
facias,  but  the  writ  when  obtained  answers  the  double 
purpose  of  a  writ  and  a  declaration.*  If  the  object  of  the 
writ  is  to  obtain  execution  of  a  judgment  which  has  be- 
come dormant  by  the  lapse  of  time,  it  is  not  necessary 
that  it  should  state  the  fact  that  execution  had  not  issued 
within  a  year  and  a  day.*  In  other  respects,  it  is  essential 
that  the  writ  state  all  the  facts  necessary  to  authorize  the 
relief  sought,*  and  failing  to  do  this,  it  may  be  demurred 
to,^  or,  in  some  of  the  states,  quashed  on  motion,*  and 
though  no  demurrer  nor  motion  to  quash  is  interposed, 
the  judgment  on  the  scire  facias  may  be  reversed  on  ap- 

>  Polk  «.  Pendleton,  31  Md.  118;  v.  Bank  of  Old  Dominion,  76  Va.  276; 
McCrary  v,  Clark,  82  Pa.  St  457;  Merchants'  Mat.  Ina.  C&  ft  Hill,  17 
Buck's  Appeal,  100  Pa.  St.  109;  Lack    Ma  App.  690. 

V,  Davidson,  3  Penr.  &  W.  229.  *  Albin  «.  State,  46  IQ.  872. 

*  Barnes  v.  McLemore,  12  Smedes  St  *  Hney  v.   Redden,   8   Dana,  488; 

M.  316;  Lee  v.  McCloskey,  44  How.  MoViokar  v.  Lndlow,  2  Ohio,  246; 

Pr.  60.  Hicks  «.   State,  8  Ark.  813;  Union 

>  Calloway  v,  EnUank,  4  J.  J.  Marsh.  Bank  v.  Powell's  Heir%  8  Fla.  176;  68 
286;  Reynolds  «.  Henderson,  2  Gilm.  Am.  Dee.  367. 

110;  Rowland  v,  Harbansh.  5  Watts,        ^  Prather  v,   Msnro^  11  Oill,  261; 

865;  Graces  v.  Skeels,  6&d.  107.  Graham  o.  Smith,  1  Blaokf.  418;  Mo- 

«  Bish  V,  Williar,  69  Md.  382;  Cal-  Kinney  v.  Mehaffey,  7  Watts  &  &  27a 
honn  V.  Adams,  43  Ark.  238;  McVeigh        *  Erans  v.  Freeland,  8  MunL  lia 
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peal  if  the  facts  stated  in  the  writ  wholly  fail  to  sustain 
the  judgment  of  revivaL*  The  heirs  and  terre-tenants 
need  not  be  named  in  the  writ/  though  there  are  some 
authorities  declaring  that  it  is  preferable  that  they  be 
named.*  Generally,  instead  of  attempting  to  name  the 
heirs  and  terre-tenants,  the  writ  commands  the  sheriff  to 
warn  the  heirs  of  the  defendant,  and  also  the  tenants  of  all 
the  lands  of  which  he  was  seised/  Whenever  a  new  party 
is  to  be  charged  by  the  writ,  it  must  state  the  facts  which 
render  it  necessary  to  proceed  against  him.*  The  writ 
should  follow  the  judgment  as  to  the  amount,  date,  and 
parties.*  In  other  words,  it  should  leave  no  doubt  as  to 
what  judgment  it  is  sought  to  obtain  execution  upon,  and 
if  it  does  not  give  the  term  nor  the  number  of  the  judg- 
ment, nor  state  the  date  correctly,  and  misspells  defend- 
ant's surname,  it  has  been  held  that  the  judgment  based 
thereon  is  ineffective.'  If  the  recitals  in  the  scire  facioB 
point  to  the  judgment  sought  to  be  revived  with  such  cer- 
tainty that  the  defendants  are  informed  what  judgment  is 
intended,  it  is  sufficient.  If  there  is  an  exact  coincidence 
of  names  of  parties,  of  the  court,  of  the  debt  and  amount 
of  the  judgment,  and  of  its  having  been  entered  on  an 
award,  there  can  be  no  doubt  of  the  identity  of  the  judg- 
ment recited  and  that  offered  in  evidence,  though  the 
judgment  in  respect  to  the  costs  was  not  recited  in  the 
$cire  faeioB.^ 

Defects  or  variances  in  a  writ  resulting  from  clerical 
errors  or  omissions  may  be  amended  by  permission  of  the 
court  at  any  time  prior  to  the  entry  of  the  judgment 

1  WaUer  ik  Hiif(  9  Tez.  6S0;  Wnj  ik  Williaint,  2  Yerg.  901|  OibMm  «. 

«.  WUliama,  2  Yerg.  SOI.  Davu,  22  Vt.  S74. 

*  8«»weU  V.  WilluuiM,  Hayw.  (N.  0.)  *  Eichter  v.  Cnmminn,  90  Pa.  8t 
280;  Willianu  «.  Fowler,  3  T.  B.  Hon.  441 ;  Wolf  o.  PoundaforcU  4  Ohio,  397; 
316;  Hnghw  k  WUkiiMon,  2S  Mim.  Warfield  o.  Brewer,  4  GUI,  286; 
60a  Dietrich's  Appeal,  107  Pa.  St  174. 

*  Chahoon  v,  Hollenbaok,  16  Seig.  ft  '  Worman\  Appeal,  110  Pa.  St  2S. 
K.  425;  16  Am.  Dee.  687.  *  Ward     v.    Prather'a     Adm'r,     1 

*  Treemaa  on  Sxeoatioo%  sm.  J.  J.  Marsh.  4;  Doagherty's  Bstate,  9 
88.  Watto  ft  S.  189;  42  Am.  Bm.  326; 

^Freemaa  on  Bxeeataons,  see.  88;    Richardson  ti  PrineeGeorfce,  11  Orafet* 
Graham  St.  Smith,  1  Blackt  414;  Wra7    190;  Oxpat  sk  Hardy»  6  Blaofct  466b 
Judo.  H.  —  <• 
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thereon/  or  the  court  may,  instead  of  directing  an  amend- 
menty  permit  the  plaintiff  to  take  out  a  new  writ,  return- 
able at  some  other  day  or  term.'  In  some  of  the  stateSi  if 
nul  tiel  record  is  pleaded,  the  judgment  offered  in  evidence 
must  correspond  with  that  described  in  the  writ  in  all 
substantial  particulars.  HencCi  under  this  plea,  it  lias 
been  held  that  no  judgment  of  revival  could  be  entered  if 
the  original  judgment  was  misdescribed  in  the  writ  with 
respect  to  its  amounti  or  the  name  of  the  court  in  which 
it  was  entered.' 

§  446.  Service  of  the  Writ. — So  far  as  the  defendants 
and  the  heirs  and  terre-tenants  named  in  the  writ  are 
concernedi  there  is  no  doubt  that  a  judgment  may  be  re- 
vived without  giving  them  any  actual  notice.  The  sheriff 
may,  without  making  any  attempt  to  serve  them,  return 
** nihil";  that  is,  that  they  have  nothing  by  which  he  can 
warn  them.  Thereupon  the  plaintiff  may  sue  out  an  alioi 
writy  upon  which  the  sheriff  may  make  a  like  return. 
When  two  returns  of  nihil  have  been  made,  the  plaintiff  is 
entitled  to  judgment  against  the  defendants  and  the  heirs 
and  terre-tenants  named  in  the  writ  as  though  they  had 
been  personally  served,  but  they  may  escape  the  effect  of 
such  judgment  by  showing  by  audita  querela  or  by  motion 
that  the  revival  was  improper.* 

The  plaintiff  may,  on  the  other  hand,  have  the  writ 
served  personally  on  the  defendant,  in  which  event  the 
sheriff  returns  ** scire  fed**;  that  is,  that  he  has  warned 
him.  Where  actual  service  of  the  writ  is  made,  it  must 
be  by  the  sheriff  to  whom  it  is  directed,'  and  must  be 
upon  each  of  the  defendants  personally.'  If  the  heirs  and 
terre-tenants  are  not  named  in  the  writ,  the  sheriff  must 

^Gany  a   Sangtton,  64   Md.  81;       *  Porter  v.  Brt■Ull^  1  Br«T.  456; 

Taylor  V.  Wharfield,  2  Granoh  0.  0.  Coleman  v.  Edwarde,  4  BibU,  347. 
24S;  Johnson  v.  Goddard,  19  Qa.  697;        *  Freeman  on  Ezeeotions,  aeo.  S9. 
Hanldine  v.  Walker,  1  Har.  ft  J.  487;        *  Kennedy  «.  People,  15  JH  41S. 
Smith  9.  Briabane,  2  Bay,  657;  WU-        •  MeComha  a  Feeter,  1  Wend.  19; 

lard  V.  NorrU,  2  Rawle,  56.  Breokenridge  a  Miller,  1  How.  (Miss.) 

*  Tandy  v.  Rowell,  64  N.  H.  384.  878. 
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either  return  that  there  are  none,  or  that  he  has  served 
certain  persons,  naming  them,  as  tenants  of  certain  lands, 
and  that  there  are  no  others.  If,  however,  the  heirs  and 
terre-tenants  are  named  in  the  writ,  two  returns  of  nihil 
as  to  them  have  the  same  effect  as  like  returns  against  the 
original  defendants.^  In  many  of  the  states  the  mode  of 
serving  this  writ  has  been  modified  by  statute,*  and  in 
some  of  them  the  writ  is  operative  for  the  purpose  of  con- 
tinuing a  judgment  lien,  if  it  is  sued  out  in  due  time, 
though  it  is  not  served  at  alL'  Whatever  be  the  mode  of 
service  authorized  by  the  laws  of  the  state,  it  must  be 
substantially  pursued  by  the  officer  charged  with  the  ser- 
vice of  the  writ.  Otherwise  the  judgment  of  revivor  is 
inoperative.* 

§  446.  Defenses.  —  If  any  one  appears  in  response  to 
the  writ,  the  plaintiff  may  declare  against  him.  This 
declaration  need  not  contain  anything  except  a  recital 
Betting  forth  a  copy  of  the  writ  and  a  prayer  for  execution 
thereon.  The  defendant  may  then  plead  either  in  bar  or 
in  abatement.  The  extent  and  character  of  the  defenses 
which  may  be  received  are  obviously  the  same  as  in  ac- 
tions at  law  upon  judgments.  In  other  words,  it  may  be 
shown  that  the  judgment  is  void,*  but  not  that  it  is  erro- 
neous or  irregular;*  nor  can  any  defense  be  urged  which 
existed  before  the  judgment  was  entered,  and  might  have 
been  asserted  in  the  original  action.'    It  must  be  shown 

1  Freemta  on  Ezeontioiu,  lee.  S9;  Mibi.  164;  Betanooort  9.  Eberlin,  71 

Ciimming «.  Bden,  1  Cow.  70.  Ala.    461;    MoAfee   «.   Patterson,    2 

*  Note  to  Frienon  v,  Harria,  94  Am.  Smedes  k  M.  595;  Folger  ti.  Slauffhter, 

Dea  238.  38  Ia.  Ann.  341;  Galhonn  «.  AdamSp 

*Uehty  V.  Hoohftetler,  91  Pa.  St  48^  Ark.  23& 

444;  Porter  v,  Hitchcock,  98  Pa.  St.  *  Freeman  on  Executiona,  tec.  90; 

fi2S.  McVeigh  v.  Little,  7  Pa.  St  279;  Smith 

« Simmoot  al  Wood,  6  Yerg.  618;  v.  Eaton,  36  Mass.  298;  68  Am.  Deo. 

Peoi^  «.  The  Jndgee,  1  Wend.  19.  746;  Lysle  v.  Williams,  15  Serg.  ft  it 

*Ulriohv.yoneida,lPenr.ftW.245;  135;  Betanoonrt  v.  Eberlin,  71   Ala. 

Oriswdld  fL  Steward,  4  Cow.  457;  Clin.  461;  Campbell's  Appeal,  118  Pa.  St 

ton  Bank  «.  Hart,  19  Ohio  St  872;  128;  Conlyn  v.  Parker,  113  Pa.  St 

Phelps  «i  Hawkins,  6  Mo.  197.  89;  Camp  o.  Baker,  40  Oa.  148;  Kooa 

*  Anthony  v.  Humphries,  9  Ark.  176;  a  Ivj,  8  Rich.  87;  Bowea  a  Bonner^ 

Birber  v.  Chandler,  17  Pa.  St  48;  55  45  Miss.  10. 
AnL  Dee.  503;  Ijmgston  «.  Abbey,  43 
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either  that  there  is  no  judgment  in  contemplation  of  law. 
or  that  for  some  reason  it  has  ceased  to  be  operative.' 
Though  the  judgment  was  valid  when  rendered,  its  re- 
vival may  be  successfully  resisted  by  proving  any  matter 
occurring  after  such  rendition,  and  making  it  improper 
to  further  enforce  it,  such  as  payment,  release,'  accord  and 
satisfaction,*  or  discharge  in  bankruptcy.*  The  rule  that 
nothing  admissible  as  a  defense  in  the  original  action  is 
admissible  against  proceedings  on  scire  facias  is  confined 
to  the  parties  and  their  privies,  and  does  not  operate  to 
the  prejudice  of  strangers.*  In  Massachusetts,  a  judgment 
charging  an  alleged  trustee  on  his  default  in  the  original 
action  has  never  been  regarded  as  conclusive  against  him. 
He  might  always,  on  scire  facias^  introduce  proof  to  show 
that  he  was  not  in  fact  chargeable.* 

§  447.  Judgment  on. — The  judgment  which  may  be 
rendered  for  the  plaintiff  on  scire  facias  is  not  a  new  judg- 
ment for  the  amount  of  the  original  debt,  damages,  and 
costs.  The  entry  should  be  "that  plaintiff  have  execu- 
tion for  the  judgment  mentioned  in  the  said  scire  facias 
and  his  costs.'''  If  a  judgment  is  entered  up  in  the  na- 
ture of  an  original  judgment,  or  to  the  effect  that  plain- 
tiff recover  a  certain  sum  of  money  or  a  designated  parcel 
of  real  or  personal  property,  it  is  void.*  The  practice  in 
Pennsylvania  is  different.  There  scire  facias  is  not  a 
mere  judgment  that  execution  issue,  but  a  new  judgment 
for  a  greater  sum  than  the  old  one.    The  new  judgment 

^Blaoklnum  p.  Beall,  21   Md.  20S;  8t*S7;  Danoaa  «.  Haigrorttp  28  Ala. 

Dowling  «.  McGregor,  91  Pa.  St.  410;  160. 

McOnuS[eii  v.  Swaris,  6  Or.  62;  May  *  Griawold  «.  Stewarti  4  Cow.  409. 

VL  State  Bank,  2  Roix  (Va.)  66;  40  *Brown  a  Neale,  S  Allen,  74;  SO 

Am.  Dec  726.  Am.  Deo.  63. 

'  Freeman  on  Ezeeotions,  eeo.  90;  *  Vredenborgh  a  Snyder,  6  Iowa» 

Bown  «L   Morange,   108  Pa.   St  69;  89;  Woolston  o.  Gale,  9  N.  J.  L.  32; 

Seymonr  «.  Hubert,  83  Pa.  St  346;  Oamp  0.  Gainer,  8  Tez.  372;  Murray 

Manderille  o.  McDonald,  3  Granch  G.  v.  Baker,  6  R  Mon.  172;  Hanly  «. 

G.  631;  note  to  Frierson  v.  Harris,  94  Adami,  16  Ark.  232;  Walton  «.  van* 

Am.  Dec.  240.  derhoof,  2  N.  J.  L.  73. 

*  McGalloagh  a  Franklin  Goal  Ga,  *  Lavell  v.  MoGnrdy,  77  Va.  763; 
21  Md.  256.  Gamp  «.  Gainer,  8  Tex.  372;  Bollock 

*  Spring  Run  Goal  Go.  «.  Toeier,  102  o.  Bailew,  9  Tex.  498;  Irwin  v.  Nizon'b 
Pa.  St  342;  Stewart «.  Golwell,  24  Pa.  Heirs,  11  Pa.  8t  419;  51  Am.  Deo.  669. 
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is  a  lien  on  lands  not  bound  by  the  old  one.  It  seems 
also  to  merge  the  original  judgment,  so  that  if  a  second 
Mcire  facias  is  desired,  it  can  only  be  obtained  on  the  first 
Mcire  facias,  and  not  on  the  original  iudgment.^ 

§  448.  Effect  of  Judgment.  — The  effect  of  a  judgment 
entered  upon  a  scire  facias  as  an  adjudication  does  not 
differ  from  that  of  other  judgments.  It  cannot  be  collat- 
erally avoided  for  mere  error  or  irregularity,*  and  until 
set  aside  by  some  proper  proceeding,  it  conclusively  estab« 
lishes  the  facts  necessary  to  support  it  as  against  all  per« 
sons  properly  made  parties  thereto,  so  that  they  cannot 
afterward  insist  that  there  was  no  such  judgment,  nor 
that  it  had  been  paid  prior  to  its  revival,  or  released  or 
discharged  by  proceedings  in  bankruptcy  or  otherwise.' 
Third  persons  affected  by  a  judgment  of  revivor,  when  it 
is  entered,  may  impeach  it  by  showing  that  it  was  suffered 
through  the  collusion  of  the  plaintiff  and  the  defendant, 
when  the  former  was  not  entitled  to  have  his  judgment 
revived.* 

If  there  is  any  person  entitled  to  be  served  with  the 
writ  or  to  be  made  a  party  thereto,  and  he  is  not  made  a 
party,  or  being  made  a  party  is  not  served  with  the  writ 
when  the  law  requires  him  to  be  so  served,  the  judgment 
of  revival  cannot  affect  him.*  In  Pennsylvania,  proceed- 
ings on  scire  facias  have  been  held  to  be  inoperative 
against  a  party  who  was  neither  a  terre-tenant  nor  a  claim- 
ant under  a  title  which  was  ever  subject  to  the  lien.  Thus 
a  purchaser  of  land  prior  to  any  judgment  against  the 
owner,  being  subsequently  summoned  as  terre-tenant,  made 
default,  and  judgment  thereon  was  entered  against  him. 

>  Ouster  «.  Detterer»  8  Watte  ft  S.  419;  61  Am.   Deo.  559;  Oarrioon  «. 

2S8.      See,  howerer,  Irwin  v.  Nixon's  People,  21  Ul.  535;  Stereni  v.  North 

Heirs,  11  Pa.  St  419;  51  Am.  Deo.  Pennsylvania   eto.,   85   Pa.  ^St.   265; 

559.  Thomas  v.  Towns,  66  Ga.  78;  Denffler 

*  Jackson  v.  Robins,  16  Johns.  537;  v.  Kiehner,  13  Pa.  St.  38;  53  Am.  Dea 
Jadcson  v.  Delaney,  13  Johns.  537;  7  441. 

Am.  Dea  403;  Jaokson  v,  Bartlett,  8        *  Ayre's  Adm'r  v.  Bark^  82  Va, 
Johns.  886.  888. 

*  Irwia  sk  Nixon's  Heirs,  11  Pa.  St.        *  Brown  v.  Simpson,  2  Watts,  288. 


§  449  PBOCBEDINOS  BT  SCIRE  FACIAS.  774 

This  was  held  not  to  estop  him  from  setting  up  hb  title 
against  that  of  the  purchaser  at  a  sale  under  the  judgment 
on  the  8cire  faeiaa,  and  showing  that  instead  of  being  a 
terre-tenant,  he  held  by  title  paramount  to  the  judgment. 
The  reasoning  on  which  this  decision  was  founded  was, 
that  the  statute  only  authorized  the  summoning  of  the 
terre-tenant|  and  that  the  summoning  of  another  person, 
being  unauthorizedi  was  Void.^ 

§  449.  Snbstitate  for  Scire  Facias. — Proceedings  by 
scire  facias  to  revive  judgments  are  gradually  becoming 
obsolete.  In  a  majority  of  the  states,  when  judgments 
are  not  yet  barred  by  the  statute  of  limitations,  but  the 
plaintiff's  right  to  execution  has  so  far  terminated  that 
he  must  make  an  application  to  the  court  for  an  order  or 
judgment  entitling  him  to  the  writ,  such  application  is 
usually  made  upon  motion,  a  notice  of  which  must  be 
served  upon  the  defendant  or  other  person  whose  interests 
are  to  be  affected  by  the  revival.'  We  shall  not  here  at- 
tempt any  compilation  of  the  different  statutory  regula- 
tions upon  this  subject,  but  shall  leave  our  reader  to 
consult  such  of  the  local  statutes  as  may  be  applicable  to 
the  question  or  proceeding  in  which  he  may  be  inter- 
ested/ 

^  Adams  «.  State,  67  Md.  447;  Drum  *  Freeman  on  Executions,  8eos.95-97. 

V.   Kelly,  34  Pa.  St.   415;    affirming  '  Scire  /acku  may,  in  oar  opinioD, 

Kiehner    v.  Watts,   13    Pa.    St.    38;  be  more  properly  treated  nnder  the 

Mitchell  V.  Hamilton,  S  Pa.  St  486;  subject  of  executions  than  under  that 

Helfrich's  Appeal,  15  Pa.  St.  382;  and  of  ludgments.     Hence  we  refer  the 

overruling  Himes  v.  Jacobs,  1  Pa.  Rep.  reaaer  to  chapter  VUL  of  Freeman  on 

152;   Kiehner  o.  Dengler,   1   Watts,  Executions,  and  to  the  monogn^hio 

424;  Minier  v.  Saltmarsh,  6  Watts,  note  to  Frierson  «.  Harris's  Heirs,  04 

:293.  Am.  Deo.  222-246. 
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§  450.  Pleading — General  Form.  —  As  every  judgment 
is  conclusiye  on  the  parties  while  it  remains  in  force,  it 
is  not  necessaryi  in  asserting  it  as  a  cause  of  action  or  of 
defense,  to  aver  any  of  the  anterior  proceedings  or  con- 
siderations on  which  it  is  based.  The  approved  prece- 
dents of  declarations  upon  judgments  state  the  date  or 
term  at  which  the  judgment  was  recovered,  the  court  in 
which  and  the  place  where  it  was  rendered,  and  the 
amount  which,  by  the  consideration  of  the  court,  the 
plaintiff  has  recovered.^  The  judgment  need  not  be  set 
out  in  hxe  verba.  A  statement  of  its  legal  effect  is  suffi* 
cient.'  The  fact  that  no  appeal  has  been  prosecuted  from 
the  judgment  need  not  be  averred.'    Though  the  com- 

>  Andrews  v.   Flack.   88  Ala.  294;        *  Central  Bank  v.  yetmj,  14  Ark. 
Ewing  V.  Jenninga,  1 5  Ner.  379;  Mount    671 . 
«L  Scholes,  120  UL  394.  *  Cbaquette  v.  Ortel,  60  CaL  694. 
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plaint  is  by  an  assignee,  no  demand  for  payment  need 
be  averred/    Neither  is  it  essential  to  state  that  the  judg- 
ment is  still  in  full  force  or  virtue,  or  that  it  remains  un- 
satisfied, or  that  it  is  still  the  property  of  the  plaintiff. 
It  is  sufficient  to  allege  that  the  sum  named  is  still  due/ 
or  to  use  some  averment  from  which,  according  to  the 
interpretation  of  pleadings  sanctioned  by  the  decisions  in 
the  state,  the  inference  must  follow  that  the  judgment  is 
still  unpaid.     A  judgment  in  favor  of  an  administrator  is 
assets  in  his  hands.     He  need  not,  in  suing  upon  it,  de- 
scribe himself  as  administrator,  nor  aver  the  issuing  of 
letters  of  administration.     His  right  to  sue  and  his  offi- 
cial capacity  have  passed  in  rem  judicatum.*    So  in  an 
action   against  a  stockholder  based   upon   a  judgment 
against  a   corporation,   it    is    unnecessary  to  aver   the 
nature  of  the  indebtedness  out  of  which  the  judgment 
arose.'    If  facts  not  disclosed  by  the  judgment  roll  are 
necessary  to  entitle  the  plaintiff  to  recover,  they  should 
be  averred  in  his  complaint.     Hence  if  he  seeks  to  re- 
cover as  assignee,  the  fact  of  the  assignment  to  him  must 
be  alleged;'  or  if  the  person  against  whom  he  brings  ac* 
tion  is  designated  in  the  judgment  by  a  fictitious  name, 
or  a  name  different  from  that  in  which  the  present  action 
is  brought  against  him,  the  complaint  must  show  that 
the  defendant  now  sued  is  the  same  person  against  whom 
the  judgment  was  recovered.* 

§  451.    Pleas  Adapted  to  Dignity  of  Judgment.  —  The 

actions  which  may  be  brought  upon  judgments,  and  the 
pleas  which  may  be  made  in  such  actions,  depend  upon 
the  character  and  dignity  of  the  judgment  in  controversy.^ 
If  the  judgment  sued  upon  is  a  record,  and  the  common- 

>  Mom    v.   Shannon,    1    Hilt.    175;  «  MiUer  v.  White,  67  Barb.  604. 
Masterson  v,  Matthews,  60  Ala.  260;  *  Haghes  o.  Brewer,  7  Ck>L  683. 
Pennington  v.  Gibeon,  16  How.  66;  *  Newcomb  «.  PeolC  17  Vt  902;  44 
Biddle  v.  Wilkins,  1  Pet  686.  Am.  Dec  340. 

>  Blake  v.  Barley,  9  Iowa,  592.  ^  Mills  v.  Duiyee,   7  Cranch,  481; 
•Biddle    v.   Wilkins,   1    Pet   692;    Indianapolis,  B.,  ft  W.  B'y  Ca  «.  Bis- 

Osawford  v.  Whittal,  Dong.  4,  note  A;    ley,  60  Ind.  60. 
Talmage  n,  Ohapel,  16  Mass.  71. 
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law  rules  respecting  forms  of  action  have  liot  been  abro- 
gated,  the  action  mast  be  one  appropriate  to  recovery 
upon  a  matter  of  record.  In  other  words,  it  must  be  an 
action  of  debt.*  The  proceedings  of  courts  of  chancery 
are  not  records;*  therefore  nvl  tid  record  is  a  bad  plea  to 
an  action  upon  a  decree.'  Judgments  of  justices  of  the 
peace  are  generally  considered  as  matters  not  of  record, 
and  are  therefore  declared  upon  in  asswnpHt  instead  of 
in  debt.*  But  in  some  of  the  states  they  are  treated  as 
records,  and  must  be  sued  upon  as  such.' 

Pabt  IL— AVERMKNTS  OF  JURISDICTION. 

§  452.  Jurisdiction  of  Courts  of  Record.  —  From  the 
well-known  rule  that  courts  of  superior  or  general  juris- 
diction are  presumed  to  act  by  right,  and  within  the  au« 
thority  conferred  upon  them  by  law,  it  follows  that  their 
judgments  and  decrees  are,  in  all  cases,  of  at  least  prima 
facie  validity.  In  asserting  such  a  judgment  or  decree  as 
a  cause  of  action,  or  as  a  ground  of  defense,  the  plaintiff 
meed  state  no  jurisdictional  facts.  According  to  the  opin- 
ion reported  in  a  Kentucky  case,'  '*  it  is  sufficient  to  state 
briefly  that  the  plaintiff  im  leaded  the  defendant,  and  by 
the  consideration  of  the  court* recovered  judgment,  etc." 
In  Vermont,  it  has  been  said  that  enough  of  the  previous 
proceedings  should  be  stated  to  show  that  the  parties  were 
properly  in  court,  and  that  the  subject-matter  of  the  con* 
troversy  was  such  as  the  court  had  authority  to  deter- 
mine; and  that,  for  this  purpose,  a  mere  statement  that 
the  defendant  being  summoned  or  attached  "with  the 
common  form,  taliter  processum  est,  is  ordinarily  suffi- 
cient.'*'  But  in  so  far  as  these  cases  indicate  that  it  is 
essential  to  aver  anything  whatever  to  show  the  jurisdic- 

*  Andrews  v.  Montgomery,  19  Johna.  '  Erana  v.  Tatem,  9  Serg.  it  R.  262; 

182;  10  Am.  Dec.  213;  Morehead  v.  11  Am.  Dea  717. 

Gresham,   13  Ark.   431;   Garland   «.  *  Green   v.  Fry,   1    Cranch   0.   Op 

Tncker,  1  Bibb^  361;  Boston  L  R.  Co.  137. 

«.  Hoit,  14  Vt.  92.  ^  Bain  v.  Hont,  8  Hawks,  572. 

s  Dongbty  v.  Fawn,  YelF.  226;  Co.  *  Caldwell  v,  Richards,  2  Bibb,  831| 

litt  260;  BnlL  N.  P.  245;  1  Gilbert  Barnes  v.  Simpson,  9  Kao.  663. 

on  Bndence,  49.  '  Downer  v.  Dana,  22  Vt  337. 
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lion  of  courts  of  record,  they  are  not  sustained  by  the  au- 
thorities. It  is  the  settled  practice  **  to  allege  generally 
that  the  plaintiJBT,  by  the  consideration  and  judgment  of 
the  court,  recovered  the  sum  mentioned.'' '  "It  was  long 
ago  settled  that  in  pleading  a  judgment  it  is  unnecessary 
to  show  by  averment  that  the  court  had  jurisdiction."' 
''  The  presumption  of  law  is  conclusive  that  all  the  requi- 
site prior  proceedings  were  had  in  the  casOi  till  the  con- 
trary appears.  Proceedings  in  the  United  States  district 
court  under  the  bankrupt  act  form  no  exception."  * 

§  453.  Courts  of  the  Sister  States  and  of  ForeigB 
Countries. — The  presumptions  in  favor  of  jurisdiction  are 
the  same  whether  the  judgment  relied  upon  is  domestic, 
foreign,  or  of  one  of  the  sister  states  of  this  Union.  The 
allegations  in  a  complaint  seeking  to  recover  upon  a  judg- 
ment rendered  in  another  state  need  not  differ  from  those 
in  a  complaint  on  a  domestic  judgment.  Neither  the  au- 
thority of  the  court  to  act,  its  jurisdiction  over  the  subject- 
matter,  nor  the  steps  taken  to  acquire  jurisdiction  over  the 
parties,  need  be  stated.*  Perhaps  the  question  most  worthy 
of  doubt  is,  whether,  when  an  action  is  upon  a  judgment 
entered  in  another  state,  the  complaint  should  show 
whether  the  court  rendering  it  was  a  court  of  record  or 
not.    In  some  instances  complaints  have  been  held  to  be 

^  Chitty'8  Pleading,   854;  Biddle  «.  600;  20  Am.  Dec.  179;  Wheeler  v.  lUy- 

Wilkins,  1  Pet  686.  mond,    8    Ck>w.    311;    Braoknuui    9. 

s  Spaulding  v,  Baldwin,  3!  Ind.  376;  Tanaig,  7  Col.  561;  Horton  «l  Griteh- 

Rogers  v.  Odell,  39  N.  H.  452;  Pen-  field,  18  lU.  133;  65  Am.  Dea  701; 

ninffton  v.  Gibson,  16  How.  65;  Batcher  Miller  «.  Leach,  95  N.  C.  229;  Bank  of 

V.  &tnk  of  Brownsville,  2  Kan.  70;  83  U.  8.  v.  Merchanto'  Bank,  7  Gill,  415; 

Am.  Dec.  446;  Holmes  v.  Campbell,  12  Davis  v.  Lane,  2  Ind.  548;  48  Am.  Dee. 

Minn.  221;  Judge  v.  Fillmore,  1  Chip.  458;  Mink  v,  Shaffer,  124  Pa.  8t  ^; 

423;  Springsteene  v,  Gillett,  30  Hnn,  Meredith  v,  Santa  Clara  M.  Ca,  56 

260;  Campe  v,  Lassen,  67  Cal.   139;  CaL  178;  Graydon  v.  Jnstns,  24  La. 

Hansford  v.  Van  Anken,  79  Ind.  802;  Ann.  222;  Dunbar  v.  Hallowell,  34  HL 

Wilbur  «.  Abbot,  58  N.  H.  272.  16&     For  eonira  view,  aee  Ashley  ti 

'  Lathrop    v,    Stuart^    5    McLean,  Laird,  14  Ind.  222;  77  Am.  Dee.  67; 

167.  Smith  V.  Mulliken,  2  ICtnn.  319;  Geb- 

*  Reid  9.  Boyd,  13  Tex.  241;  65  Am.  hard  v.  Gamier,  12  Boah,  321;  23  Am. 

Dec  61;  Bissell  o.  Wheelock,  11  Cush.  Rep.  721;  Kama  a  K1lnkl^  2  Minn. 

277;  Stephenn  v.  Roby,  27  Miss.  744;  313;  overruled  inGunn  «.  Peakes^  86 

WilliamB  v.  Preston,  3  J.  J.  Marah.  Minn.  177;  1  Am.  St.  Rep.  661. 
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defective  for  not  showing  that  the  court  upon  whose  judg- 
ments they  were  founded  were  courts  of  general  jurisdic- 
tion,  or  that  they  had  jurisdiction  of  the  subject-matter  of 
the  judgment  and  of  the  person  of  the  defendant*  Gen- 
erally,  however,  courts  will  either  take  judicial  notice  of 
the  jurisdiction  of  the  court  named  in  the  complaint, 
though  it  derives  its  powers  from  the  constitution  and 
laws  of  another  state,'  or  will  presume  from  its  name  that 
it  is  a  court  of  record  of  general  jurisdiction,'  unless  such 
name  is  one  commonly  employed  to  denote  an  inferior 
court. 

The  rules  herein  stated  respecting  jurisdictional  aver- 
ments in  actions  upon  judgments  rendered  in  other  states 
are  equally  applicable  to  complaints  in  actions  upon  judg- 
ments of  our  national  courts/  or  of  courts  of  foreign 
nations.'  / 

§  454.  Oonrts  of  Special  Jurisdiction. — "  It  is  suffi- 
cient  to  state  the  judgment  concisely,  even  though  it  were 
recovered  in  an  inferior  court  not  of  record."*  But  noth- 
ing is  presumed  in  favor  of  the  jurisdiction  of  inferior 
courts.  Hence  such  jurisdiction  must  be  shown.  If  an 
inferior  court  upon  whose  judgment  an  action  is  brought 
was  a  foreign  one,  its  jurisdiction  over  the  subject-matter 
must  be  alleged,  because  judicial  notice  will  not  be  taken  of 
the  laws  conferring  jurisdiction  upon  the  inferior  courts 
of  other  states  or  countries.  If,  on  the  other  hand,  the 
court  is  a  domestic  tribunal,  the  courts  of  the  state  in 
which  it  is  authorized  to  act  will  take  judicial  notice  of 
the  statute  or  other  law  granting  it  jurisdiction,  and  it 
will  be  necessary  for  the  pleader  to  state  only  such  facts 
as  are  required  to  justify  its  assumption  of  jurisdiction 

*  Tener  n,  Englehart,  IS  Neb.  1S7.  *  Chinn  v.  Howell,  87  Alft.  663;  62 

*  Batcher  «.  Bank  of  BrownfYiUe,  2  Am.  Dec.  785;  Reed  «l  VAUghan,  15 
KttL  70;  83  Am.  Dea  446;  Sbotwell  v.  Mo.  137;  56  Am.  Deo.  133. 
Harrison,  22  Mich.  410.  *  Robertson  v.  Strath,  5  Q.  B.  941; 

>  Jarvia  v.  Robinson,  21  Wis.  523;  Dar.  ft  M.  773;  S  Jar.  404;  2  Chitty's 

M  Am.  Dea   560;  Specklemeyer  v.  Pleading,  243^  244;  Gann  v.  Peakes, 

I>ailey,  23  Neb.  101;  8  Am.  St.  Rep.  86  Minn.  177;  1  Am.  St.  Rep.  661. 

118.  •  1  Chitty's  Pleading,  370. 
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over  the  parties.  And  the  general  allegation  that  the 
court  had  jurisdiction  is  not  sufficient.  The  facts  upon 
which  the  jurisdiction  depends  must  be  stated/  though  it 
is  no  longer  essential  that  the  proceedings  be  set  forth 
at  large.  The  exception  to  this  rule  is  when  plaintiff 
in  an  action  has  been  subjected  to  costs,  in  which  case, 
having  brought 'the  suit,  he  is  liable  under  the  judgment, 
whether  the  court  had  jurisdiction  or  not.'  In  declaring 
on  a  justice's  judgment  rendered  in  a  suit  commenced  bj 
summons,  alleged  to  be  duly  issued  and  served,  it  is  un* 
necessary  to  aver  that  the  summons  was  returned,  or  that 
it  specified  a  particular  hour  for  the  appearance  of  the 
defendant,  or  that  the  court  was  held  at  the  time  and 
place  named  in  the  summons,  or  that  the  sum  sued  for 
was  within  the  jurisdiction  of  the  court,  or  that  the  de- 
fendant resided  in  the  county.  The  service  of  process  in 
the  county  makes  a  case  of  prima  fade  jurisdiction.' 

Many  of  the  states  have  passed  statutes  in  which  it  is 
provided  that  in  pleading  the  judgment  or  determination 
of  a  court  of  special  jurisdiction,  the  facts  conferring 
jurisdiction  need  not  be  stated;  but  that  the  '^averment 
that  the  judgment  or  determination  was  duly  given  or 
made  shall  be  sufficient."  *  This  statute  is  not  complied 
with  by  alleging  that  ''  a  judgment  was  entered  in  said 
action."  Though  it  probably  is  not  essential  that  the 
precise  words  of  the  statute  be  employed,  they  cannot  be 
substituted  by  words  not  having  the  same  effect.  The 
word  ^^didy'^  has  been  held  to  be  indispensable.'  In 
Arkansas,  an  allegation  that  a  judgment  was  obtained  ''  in 
due  course  of  procedure  "  is  equivalent  to  an  averment 

1  Bridffev.  Ford,  4Maas.  641;  CIbv^  Hickman,  22  Ind.  244;  N.  Y.  Code^ 

land  01  Rogers,  6  Wend.  438;  Willey  seo.  632;  Ark.  Dig.  State.,  lee.  5067; 

V.  Strickland,  8  Ind.  463;  Turner  «.  Arizona  Comp.  Laws,  sec  2495;  OoL 

Roby,  3  N.  Y.  103;  Rowland  v,  Veate,  Code  Gir.  Proc,  seo.  66;  Kan.  Cods 

1  Cowp.  18;  Makareth  «.  Pollard,  1  Cir.  Proo.,  sec  121;  Ky.  Code  Cir, 

Ld.  Raym.  80.  Proo.,  sec  122;  Ohio  Rev.  Stats.,  see. 

>  Tomer  v.  Roby,  8  N.  Y.  193.  5090;    Howell's    Mich.    Stets.,    see. 

*  Barnes  v.  Earns,  4  N.  Y.  376.  6878;  Lazarus  «.  Freidheiok,  61  Ark. 

«CaL    Code  Civ.   Proo.,   seo.   466;  871. 

Keys  V,  Orannis,  3  Not.  648;  Crake  v.  '  Hunt  n  Datoher,   13   How.  Ffe» 

Crake,   18  Ind.   166;    Richardson  «.  638. 
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that  it  was  daly  given.'  The  answer  m  a  suit  npon  a 
promissory  note  set  up  the  defendant's  discharge  by 
virtue  of  a  decree  in  insolvency.  A  demurrer  being  inter- 
posed on  the  ground  that  the  answer  did  not  show  that 
the  note  was  included  in  the  defendant's  schedule,  the 
court  held  that  the  allegation  that  a  judgment  had  been 
duly  made  and  renderedj  discharging  defendant  from  the 
demand  sued  npon,  was  su£Scient|  and  that  whether  the 
demand  was  included  or  not  was  a  matter  to  be  determined 
at  the  trial  by  inspecting  the  record.'  This  provision  of 
the  statutes  has  been  decided  to  be  inapplicable  to  foreign 
judgments.'  But  in  Indiana,  at  least,  it  is  applied^to 
judgments  rendered  in  any  of  the  sister  states.^ 

§  455.  Plea  to  the  Jurisdiction. — A  plea  to  the  juris- 
diction of  a  court  of  general  jurisdiction  must  set  forth 
the  facts  showing  want  of  authority  in  the  court  which 
rendered  the  judgment,  and  must  be  certain  in  every  par- 
ticular. If,  by  any  reasonable  intendment,  the  facts  alleged 
can  exist,  and  the  court  at  the  same  time  have  jurisdiction, 
the  plea  is  bad.'  This  principle  has  been  applied  to  for- 
eign judgments  in  several  instances  by  the  English  courts. 
Thus  a  plea  that  defendant  was  not  served  with  process 
issuing  out  of  the  said  court,  nor  had  he  any  notice  of 
such  process,  nor  did  he  appear  in  said  suit,  was  held  bad 
on  demurrer,  because  it  did  not  show  that  no  process 
issued,  nor  that  defendant  was  not  summoned  so  as  to 
have  a  full  opportunity  for  defense.*  The  showing  of  a 
party  that  at  the  time  the  suit  was  commenced,  and  down 
to  the  termination  of  it,  he  was  not  only  absent  from  the 
place,  but  had  no  one  there  to  represent  him  or  on  whom 
any  process  could  be  served,  is  sufficient  to  avoid  the 
prima  facie  evidence  of  a  foreign  judgment.'    But,  accord- 

>  Laanif  »    Freidheiiii»  61    Ark.        *  Crake  «.  Grmke»  18  Ind.  ISS. 
871.  *  BiUee  n.  Datuod,  2ft  HL  486. 

>  Hamoom  «.  Tower,  17  Gel.  618.  *  Reynolds  v.  Fenton,  3  Oom.  B.  187. 
*  HoUister  o.  HolUiter,  10  How.  Pr.        *  Smith  «.  NicoUs,  6  Bing.  N.  a 

639;  McLanghlia  «.  Nidioli»  13  Abb.    208.    See  also  Ferguson  ti  Mahoo,  3 
Pr.  244.  Perry  ft  D.  143. 
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ing  to  another  English  case,  this  showing  is  not  sufficient, 
because  it  does  not  directly  state  that  defendant  was  not 
a  subject  of  nor  domiciled  in  the  county  where  judgment 
was  rendered.' 

It  has  been  said  that,  in  an  action  on  a  judgment  en* 
tered  in  another  state,  the  defendant  may,  under  the  plea 
of  nil  debet,  show  that  the  court  had  no  jurisdiction  over 
his  person;'  and  we  have  not  discovered  any  authorities 
necessarily  in  conflict  with  this  assertion.  Nevertheless 
we  doubt  its  correctness,  and  incline  to  the  opinion  that 
whenever  the  alleged  want  of  jurisdiction  is  not  disclosed 
by  the  record,  it  must  be  presented  as  a  defense  by  a  spe- 
cial plea.'  In  no  event  can  it  be  admitted  under  the  plea 
of  nui  iiel  record.  ^'  If  it  appears  on  the  face  of  the  record 
that  the  court  did  have  jurisdiction,  extrinsic  evidence  to 
contradict  is  not  admissible  under  a  plea  of  nvl  iiel  rec- 
ord. The  office  of  pleading  is  to  inform  the  court  and 
the  parties  of  the  facts  in  issue;  the  court,  that  it  may 
declare  the  law,  and  the  parties,  that  they  may  know 
what  to  meet  by  their  proof.  Nul  iiel  record  puts  in 
issue  only  the  fact  of  the  existence  of  the  record,  and  is 
met  by  the  production  of  the  record  itself,  valid  upon  its 
face,  or  an  exemplification  duly  authenticated  under  the 
act  of  Congress.  A  defense  requiring  evidence  to  contra- 
dict the  record  must  necessarily  admit  that  the  record 
exists  as  a  matter  of  fact,  and  seek  relief  by  avoiding  its 
effect.  It  should  therefore  be  formally  pleaded,  in  order 
that  the  facts  upon  which  it  is  predicated  may  be  admitted 
or  put  in  issue.  Under  the  common-law  system  of  plead- 
ing this  would  be  done  by  a  special  plea.  The  equivalent 
of  such  a  plea  is  required  under  any  system.  The  precise 
form  in  which  the  statement  should  be  made  will  depend 

1  Cowma  «.  Bnidwoody  9  Dowl.  Pr.    Foster  v.  Glasener,  87  Ala.  891;  8to> 
27.  phens  «.  Gaylord,  11  Maas.  266u 


isoyi 

72  Am.  Deo.  819;  Binell  «.  Briffgs,  9  oomb  v.  Peck,  17  Vt  802;  44  Am.  Dec 

Mass.  462;  6  Am.  Dec.  88;  Jndkms  v.  840;  Dayis  v.  Lane,  2  Ind.  648;  54  Am. 

Union  M.  F.  L  Co.,  87  K.  H.   482;  Dea458;  Andrews  v.  Flack,  88  Ala.  294. 
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upon  the  practice  of  the  court  in  which  it  is  to  be  used, 
but  it  must  be  made  in  some  form.  Defects  appearing  on 
the  face  of  the  record  may  be  taken  advantage  of  upon  its 
production  under  a  plea  of  nul  lid  record,  but  those  which 
require  extrinsic  evidence  to  make  them  apparent  must 
be  formally  alleged  before  they  can  be  proven.  This  we 
believe  to  be  in  accordance  with  the  practice  of  all  courts 
in  which  such  defenses  have  been  allowed,  and  it  is  cer- 
tainly the  logical  deduction  from  the  elementary  princi« 
pies  of  pleading.'' ' 

Pabt  ni— dbsoriftion  of  judgments. 
§  456.  Oreat  Particularity  Required. — <'  In  averring 
matters  of  record,  great  particularity  should  be  observed. 
Any  misstatement  in  the  description  of  a  record  in  plead* 
ing  is,  as  a  general  rule,  fatal  to  such  pleading.  The 
averments  and  proof  must  be  identical.'"  The  precise 
words  of  the  record  need  not  be  followed.  ''  Surplusage 
or  immaterial  omissions  not  matters  of  substance  are 
attended  with  no  other  consequences  than  in  other  cases. 
As  to  matters  of  de^eription  it  is  otherwise,  and  there  the 
record  produced  must  conform  strictly  to  the  plea.  It 
has  been  considered  that  if  any  circumstances  descriptive 
of  the  record  be  untruly  stated,  though  they  were  not  ne- 
cessary  to  be  stated  at  all,  it  will  be  fatal  on  nul  tiel  record. 
This  is  because  the  issue  puts  in  question  the  identity  of 
the  record  set  up  as  evidence  of  the  former  recovery.  The 
party  to  a  suit,  by  pleading  a  record  with  a  praui  patei, 
proffers  that  issue,  and  it  is  incumbent  on  him  to  main- 
tain it  literally;  this  as  well  where  the  averment  has  refer- 
ence to  particulars  which  need  not  be  specifically  stated 
upon  the  record  as  to  those  which  must  be  so."'  In  de- 
scribing a  judgment,  the  court  in  which  it  was  rendered,* 

I  HOI  «.  Meadenhall,  21  Wall  46S.  Ititt  died;  also  Barringer  v.  Boyd,  27 

*  Lawrenoe  v.  Willonghby,  1  Minn.  Miaa.  473;  Central  Bank  v,  Veasey, 
87;  2  Ohit^a  Pleading,  4S2,  483,  and  14  Ark.  672;  2  Ohitty'a  Pleading,  483, 
notaa.  and  notea;  Few  v.  Baokhouae,  1  Will. 

*  Whitaker  o.  Brftmaon,  2  Paine,  W.  ft  H.  668;  Billing  «.  Hitohingi,  18 
209.    For  inatanoea  of  caaei  regarding  L.  J.  Ex.,  N.  8.,  192. 

fatal  and  noo-fatal  Tarianoea,  aee  oaae       *  Packard  «.  Hill^  7  Cow.  434 
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the  place  where  tne  court  was  held,'  the  names  of  the  par- 
ties, the  date  or  term  at  which  it  was  enteredi  and  the 
sum  recovered  must  be  shown.'    An  action  was  brought 
against  L.  B.  and  E.,  his  wife,  upon  a  judgment  alleged 
to  have  been  recovered  against  her,  while  she  was  unmar- 
ried, by  the  name  of  E.  R.,  to  which  the  plea  of  nul  Hel 
record  was  interposed.    The  judgment,  when  offered  in 
evidence,  was  objected  to  because  against  E.  B.  and  others, 
instead  of  E.  R.  alone.    The  court  held  that  if  the  defend- 
ants desired  to  take  advantage  of  the  non-joinder  of  others, 
they  could  do  so  only  by  a  plea  in  abatement;  that  in  this 
case  there  was  no  variance,  because  there  was  a  judgment 
against  E.  22.,  and  that  an  action  of  debt  on  a  judgment  is 
not  different  in  principle  from  the  ordinary  case  of  an 
action  of  debt  against  several  joint  contractors,  in  which 
case  objections  cannot  be  taken  on  the  ground  of  vari- 
ance, but  only,  if  at  all,  by  way  of  plea  in  abatement.'    A 
different  construction  prevails  in  Georgia.^    But  where 
the  declaration  averred  a  judgment  against  A  and  B,  and 
the  record  put  in  evidence  showed  a  judgment  rendered 
in  another  state  upon  service  on  A  alone,  under  the  ''joint 
debtor  act,"  it  was  held   that  the  judgment  was  valid 
against  A  only,  and  that  the  description  of  it  as  being 
against  A  and  B  was  therefore  a  fatal  variance.' 

§  457.  Variance. — The  misdescription  of  a  judgment 
in  regard  to  the  term  at  which  it  was  rendered  is  said  not 
to  be  fatal,  where  the  record  set  up  is  a  mere  matter  of 
inducement,  as  in  case  for  a  false  return.'  In  South 
Carolina,  at  an  early  day,  it  was  decided  that  want  of  a 
writ  and  of  a  copy  of  the  cause  of  action,  blanks  in  the 
declaration,  and  a  clerical  error  as  to  date  of  rendition, 
are  none  of  them  fatal  objections  to  a  judgment  on  plea 
of  nui  tid  record,  because  sufficient  appears  to  show  that 
a  judgment  was  entered  as  alleged  in  the  pleadings.'    Bat 

1  Dnyckinck  «.  Clinton  Ini.  Oa,  28  «  Howell  o.  Shandi  ft  Go.,  36  Qa.  (Kb 

K.  J.  L.  279.  *  Smith  «.  Smith,  17  HL  482: 

<  2  Chitt7*8  Pleading,  4S8.  •  Chitty'e  Pleading.  230,  note  a 

»  Cockaci  Brewer«  11  Meea.  ft  W.  61.  '  Farrar  «.  CarmidiaaL  1  Brev.  39SL 
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a  less  liberal  rale  prevails  elsewhere  in  regard  to  matters 
of  description.  Such  matters  most  be  literally  proved. 
Under  an  allegation  of  judgment  at  December  term,  1830, 
proof  cannot  be  admitted  showing  judgment  at  December 
term,  1831;  nor  will  judgment  of  August  17th  be  admissible 
under  allegation  of  August  16th.'  There  must  be  an  iden- 
tity of  sound  between  the  names  of  the  parties  as  stated 
in  the  pleadings,  and  the  names  of  the  parties  as  shown 
in  the  record  offered.  An  averment  of  judgment  against 
Barnard  Hysinger  is  not  supported  by  a  production  of  a 
record  against  Barent  Hysenger.* 

Fabt  rV.— DEFENSES. 

§  458.  General  Issue. — A  defendant;  sued  upon  a  de* 
mand,  may,  under  the  plea  of  the  general  issue,  show  that 
such  demand  is  merged  in  a  former  judgment.'  We  have 
already,  in  another  chapter,  considered  the  authorities 
bearing  on  the  question  whether  a  former  adjudication, 
put  in  evidence  under  the  general  issue,  is  conclusive 
upon  the  court  or  jury/  It  appears  to  be  certain  that  a 
judgment  was  admissible  under  the  general  issue  in  ac- 
tions in  {assumpsit,*  case,^  and  trover,'  but  was  not  in  tres- 
pass and  covenant'  Under  the  code  a  judgment  cannot 
be  given  in  evidence  as  a  former  recovery  under  the  gen- 
eral issue,  if  there  was  an  opportunity  to  plead  it.  It 
must  be  specially  pleaded.'  Ordinarily,  an  officer  is  pro- 
tected by  an  execution  fair  on  its  face,  and  therefore,  on 
being  sued  for  levying  upon  and  selling  property,  need 
not  aver  the  existence  of  the  judgment.     But  if  the  prop- 

1  Howard  v.  Coanns,  7  How.  (Mim.)  *  Stafford  v.  Clark,  1  Car.  ft  P.  403; 

114:  Guliok  V.  Loder,  14  N.  J.  L.  572;  Reynolds  «.  Stansbary,  20  Ohio,  344; 

23  Am.  Dec.  711.  65  Am.  Dea  459;  Stafford  v.  Clark,  9 

'  Dnoommim  «.  Hysinger,   14   HL  Moore,  724;  2  Bing,  377. 

249.  *  Chitty's  Pleading,  491. 

'  Warren  «.  Comings,  6  Cnsh.  103;  '  Miller  v.  Manice,  6  Hill,  114. 

Manh  tf.  Pier,  4  Rawle^  273;  26  Am.  •  1  Chitty's  Pleading,  488,  491,  506; 

Dee.  181 ;  Mason  v.  Eldred,  6  Wall.  231.  Coles  v.  Carter,  6  Cow.  691. 

*  See  see.  284.    A  Judgment,  when*  *  Pieroy  v,  Sabin,   10  CaL  22;  70 

ever  properly  admitted  in  evidenoe  Am.  Dec  692;  Hendricks  v.  Deeker, 

vnder  the  pleadinss,  is  as  oonclnsive  35  Barb.  298;  Brady  v.  Mnrphy,  19 

as  if  specially  pleaded:  GaTan  v.  Gray*  Ind.  258;  Adkins  Vk  Hndson»  19  lad. 

doD,  41  Ind.  559.  392. 
Juno.  XL— 50 
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erty  was  such  as  by  law  is  exempt  from  execution,  except 
for  purchase-money,  and  the  defendant  wishes  to  prove 
that  he  levied  under  an  execution  upon  a  judgment  for 
purchase-money,  he  must  aver  in  his  answer  the  exist- 
ence and  consideration  of  the  judgment.^ 

§  459.  NqI  Tiel  Record. — This  is  the  only  proper  plea 
to  call  in  question  the  existence  of  the  judgment  as  stated 
in  the  pleading  of  the  party  by  whom  it  is  brought  for- 
ward. The  non-existence  of  the  judgment,  or  a  variance 
in  its  statement  in  the  declaration,  must  be  taken  advan- 
tage of  by  this  plea.'  It  involves  two  questions;  one  of 
fact  and  the  other  of  law.  The  first  is,  whether  each  a 
record  as  is  alleged  in  fact  exists.  The  second  is.  What 
judgment  should  be  pronounced  if  the  record  is  proved 
as  alleged?*  If  the  record  produced  shows  that  the  court 
did  not  have  jurisdiction  of  either  the  person  of  the  de- 
fendant or  the  subject  of  the  controversy,  it  must  be  dis- 
regarded.* If,  on  the  other  hand,  the  record  does  not 
disclose  a  want  of  jurisdiction,  no  extrinsic  evidence  can 
be  received  upon  that  subject  under  the  plea  of  nvl  HA 
record.'  ''As  this  plea  only  goes  to  the  existence  of  the 
record,  the  defendant  must  plead  payment  or  any  matter 
in  discharge  of  the  action."*  Hence  if,  in  an  action  on 
a  judgment  of  a  sister  state,  the  executions  are  put  in 
the  record,  and  show  a  levy  upon  personal  property,  this 
levy  and  the  satisfaction  thereby  produced  cannot  be  taken 
advantage  of  under  the  plea  of  nvl  tiel  record.^  ''  But  if  a 
recovery  be  pleaded  in  bar,  and  the  judgment  afterwards 

1  Pennis  v.  Snell,  54  Barb.  411.  *  Manle,  J.,  in  Bradl^r  n  Qtaj.  t 

'  Jacqnette  v.  Hnganon,  2  McLean,  Com.  B.  72S. 

129;  Linooln  v.  Tower,  2  McLean,  473;  *  Thompson  o.  Emmert^  4  McLean, 

Crawford  v.  Ex'rs  of  Simonton,  7  Port.  96;  Bergen  v.  Williama^  4  McLean, 

110;  Dudley  v,  Lindsey,  9  &   Mon.  126. 

486;   60  Am.   Dea  622;    Sterena  «.  *  Hill  v.  Mendenhall,  21  WaU.  46S| 

Fiaher  30  Vt.  200.    A  plea  of  nut  Uel  Bennett «.  Morley,  10  Ohiob  100;  audi, 

record,  to  an  action  on  the  judgment  aec.  466. 

of  a  colonial  court  is  bad  in  England:  '  Tidd'a  Practice,  661. 

Fhilpot  V.  Adams,  7  Hurl  ft  N.  888;  '  Stephens  «l  Roby,  87  Mia.  744| 

81  L.  J.  Ex.  421;  Chapman  «.  Sberrie^  Tnnstall  ti  Rohinaan,  Hams.  229l 
6LR.aL.36. 
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reversed  before  the  day  given  to  bring  in  the  record,  then^ 
apon  nul  Hel  record,  the  issue  must  be  found  for  the  plain- 
tiff, because  by  the  reversal  the  record  is  avoided  db  in* 
itioJ'  ^  Under  this  plea  the  defendant  cannot  prove  aliunde 
that  the  parties  or  the  cause  of  action  was  different  in  the 
former  suit.'  The  plaintiff,  to  entitle  himself  to  a  recov- 
ery under  this  plea,  must  produce  a  record  which  does 
not  appear,  when  produced,  to  be  satisfied*' 

m 

§  460.  Yormer  A^Jndioation. — A  plea  of  former  re- 
covery should  show  that  some  question  involved  in  the 
former  judgment  is  identical  with  some  issue  in  the  pres- 
ent action;*  that  the  former  action  and  the  present  were 
between  the  same  parties  or  their  privies;'  and  in  case 
the  parties  are  not  nominally  the  same,  facts  showing 
their  privity  with  the  parties  to  the  present  action  must 
be  stated/  It  is  not  sufficient,  as  a  general  rule,  to  show 
that  the  question  in  issue  in  the  second  action  might 
have  been  determined  in  the  first.  Doubts  and  uncer- 
tainties are  resolved  against  the  pleader,  and  his  plea 
must  be  adjudged  bad  if  the  facts  which  he  alleges  can 
be  conceded  to  exist  without  at  the  same  time  conceding 
that  some  question  at  issue  in  the  second  action  must 
have  been  determined  by  a  judgment  upon  the  merits 
in  the  former  action.'    A  plea  of  former  judgment  as 

^  Tidd's  Fractioe,  746;  dting  7  Ld.  Ellis  «.  Staples,  9  Hnmph.  23S;  Krnt. 

RaynL  274;  2  Ld.  Baym.  1014;  2  Salk.  singer  «.  Brown,  72  Ind.  466;  Jonrol- 

3S9.    See  also  Kinseyv.  Ford,  88  Barb,  man  v.  Massingall,  86  Tenn.  81;  An- 

195.  drewB  v.  School  District,  36  Minn.  70; 

s  State  Bank  v.  Arnold,  12  Ark.  180.  BlackweU  v.  Dibbrill,  103  N.  0.  2^0; 

•  Blair  «.  Caldwell,  3  Mo.  363.  Wiloh  v.  Phelps,  16  Neb.   616.     In 

*  lL>pkinsoii  o.  Shelton,  37  Ala.  306;  Indiana,  a  plea  of  former  adjndication, 
Lockwood  «.  Wildman,  13  Ohio,  460;  stating  the  date,  court,  and  names  of 
Heatherly  v.  Hadly,  2  Or.  269;  John-  parties,  and  that  the  oonrt  had  juris- 
•on  «.  Wbite^  13  Smedes  ft  M.  684.  diction  of  the  parties  and  the  snojeot- 

^Greely  m  Smith,  1  Wood,  ft  M.  matter  of   the  snit»   and  that  ''the 

181.  identical  claims  of  the  said  defendant 

'  Greely  «.  Smith,  3  Wood,  ft  M.  P.  against  the  defendant  R.  were  tried 

236;  Goddard  «.  Benson,  16  Abb.  Pr.  and  determined  by  said  ooort^  and  all 

191.  matters  of  difference  between  them 

'  GObrestli  «.  Jones,  66  Ala.   129;  fully  tried  and  adjudicated,  and  jud^- 

Koyes  v.  Evans,  6  Vt.  628;  27  Am.  ment  rendered  thereon  in  favor  of  this 

Dec  679;  Solly  v.  Clayton,  12  CoL  30;  defendant,"  was  held  to  be  sufficient: 

Philipowski  sk  Spencer,  63  Tex.  604;  Rynearson  o.  Parkhurat,  88  Ind.  264. 
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a  defense  to  an  action  of  ejectment  shoold  show,  in  addi- 
tion to  the  facts  that  the  parties  to  the  two  actions  and 
the  lands  in  controversy  are  the  same,  that  the  tiUe  of  ih4 
partie$  in  issue  in  the  first  action  is  the  same  title  in  issae 
now.^  But  in  Ohio,  in  actions  in  relation  to  personalty^ 
it  is  sufficient  to  state  a  prior  recovery  to  have  been  be- 
tween the  same  parties,  for  the  same  property,  without 
averring  that  it  was  for  the  same  conversion.'  A  plea 
of  judgment  recovered  in  a  court  of  a  foreign  country 
must  show  that  the  judgment  is  final  and  eandusive  be- 
tween the  parties  in  the  place  where  it  was  rendered.* 
''  When  the  record  of  a  former  judgment  is  set  up  as  es- 
tablishing some  collateral  fact  involved  in  a  subsequent 
controversy,  it  must  be  pleaded  strictly  as  an  estoppel, 
and  the  rule  is,  that  such  a  pleading  must  be  framed  with 
great  certainty,  as  it  cannot  be  aided  by  an  intendment 
Technical  estoppels,  as  contended  by  defendants,  must  be 
pleaded  with  great  strictness,  but  when  a  former  judgment 
is  set  up  in  bar  of  an  action,  or  as  having  determined 
the  entire  merits  of  the  controversy,  it  is  not  required 
to  be  pleaded  with  any  greater  strictness  than  any  other 
plea  in  bar,  or  any  plea  in  avoidance  of  the  matters  alleged 
in  the  antecedent  pleading  of  the  party." ^  One  who  de- 
sires to  rely  upon  a  former  judgment  as  a  bar  must  plead 
it,  if  he  has  an  opportunity  to  do  so.* 

Paet  v. 

§  461.  Judgments  of  the  Sister  States. — It  is  now  well 
settled  that  a  judgment  of  a  court  of  record  of  any  of 
the  states  must  be  treated  as  a  record  in  every  other  state, 
both  by  the  plaintiff  in  his  declaration  *  and  by  the  de- 

1  Vanoe  v.  Olinger,  27  CaL  86a  *  Briggs  «.  Milbarr,  40  Mioh.  612| 

•  Evenole  v.  Plank,  17  Ohio,  61.  Murray  «  Mnmy,  6  Or.  26w    8m  cnfeb 

*  Plammer  v.  Woodbame,  4  Bam.  &    seo.  2£^ 

0.  625|  Frayet  w.  Worma,  10  Com.  B.,  *  Qarland  «i  Tooker,  1  Bil>bb  961; 

N.  S.,  140.  MoKim  v.   Odom,  12  Ma.  94;  India 

«  Anrora  City  v.  Weat»  7  Wall  82;  Rabber  Faetory  «.  Hoit,  14  Vt  92; 

Gray  v.  Pingry,  17  Vt.  419;  44  Am.  Andrews  «.  Montgomery,  19  Johna. 

Deo.  845;  Ferkina  «.  Walker,  19  Vt  144.  162;  10  Am.  Deo.  213. 
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fendant  in  his  plea.'    **  Pleas  in  bar  of  suits  commenced 
on  judgments  of  sister  states  must  deny,  by  clear  and 
positive  averments,  every  fact  which  would  go  to  show 
jurisdiction,  whether  with  reference  to  the  person  or  the 
subject-matter/'*    An  answer  to  an  action  on  a  judgment 
of  a  court  of  record  of  another  state  is  therefore  insuffi- 
cient if  it  states  only  that  the  defendant  was  a  non-resi- 
dent, and  had  no  notice  of  the  action,  without  expressly 
showing  that  he  did  not  appear  by  person  nor  by  attor- 
ney.'   Where  the  defendant  pleaded  that  he  was  never 
within  the  state,  that  he  never  had  any  notice  of  the  suit^ 
and  never  appeared  therein,  a  replication  **  that  said  judg- 
ment was  not  recovered  against  defendant  without  his 
knowledge,  and  without  notice  to  him  in  manner  and  form 
as  in  said  plea  alleged,"  was  held  to  be  good.*    But  this 
case  seems  hardly  consistent  with  Lcmg  v.  Lang^  1  Hill, 
597.     There  the  replication  alleged  that  defendant  was 
pertonaUy  duly  notified^  according  to  the  rules  and  practice 
of  that  court  and  the  law  of  that  state.    It  was  held  to  be 
**  bad  in  substance.    It  states  that  the  defendant  was '  per- 
sonally duly  notified,'  but  not  of  the  procesSf  the  aetionf  or 
anything  else  in  particular.    He  had  due  notice;  but  of 
what  ?    The  pleader  has  stopped  short  of  the  conclusion 
at  which  he  seems  to  have  been  aiming.     If  due  notice  of 
the  process  or  action  had  been  alleged,  I  should  still  think 
the  replication  bad  in  substance,  as  well  as  in  form.    Due 
notice  may  sometimes  be  appropriate  words  in  a  pleading, 
but  when  the  inquiry  is  whether  a  court  has  obtained 
jurisdiction  of  the  person  of  the  defendant,  the  allegation 
that  he  was  '  personally  notified '  does  not  belong  to  legal 
language.    The  averment  should  be  that  he  was  served 

1  EvuM  9,  Tatem,  9  Sen.  ft  R.  2S2;  Stillmaa,  4  Cow.  292;    16  Am.  Deo. 

11  Am.  Dea  717;  Datu  v.  Lane,  2  Ind.  374. 

548;  M  Am.  Deo.  458;  Mills «.  Dnryee,  •  Fosterer  v.  Glaiener,  27  Alft.  891; 

7  Gnmoh,  481;  2  Am.  Lead  C^,  4th  Starbnok  v.  Murray,  5  Wend.   148; 

ed.,  791.  21  Am.  Deo.  172;  Stmble  «.  Malone^ 

*  Latterett  «.  Cook,  1  Iow%  1;  63  8  Clarke,  586. 

Am.  Dec  428;   Monlla  v.  Insnranoa  *  BaohaAan  fh  Port^  6  Ind.  264. 
Cow»  24  N.  J.  L.  222;   Shumway  fw 
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with  process  to  appear  and  answer,  or  that  he  appeared 
in  the  action  either  in  person  or  by  attorney.''  ^  In  de- 
claring upon  a  judgment  of  a  justice  of  the  peace  of 
another  state,  it  must  be  alleged  that  the  statutes  of  that 
state  gave  the  justice  jurisdiction  of  the  subject-matter  of 
the  suit.*  ^'A  general  averment  of  jurisdiction  is  not 
enough.  The  statute  giving  jurisdiction  to  the  justice, 
and  the  existence  of  the  jurisdictional  facts  required  by 
such  statute,  must  be  pleaded.''' 

1  Long  «.  Long,  1  Hai,  607.  *  Sheldon  «  Hopkins,  7  Wend.  43& 

'  XhomM  «.   RoUmioOy    8  Wend.    Grant  v,  Blesdo^  20  Tex.  466;  BeU  w; 
267.  Smith,  U  Tex.  906. 
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Pabt  L— BY  PAYMENT. 

S  462.  To  Whom  Payment  may  be  Made.  —  Payment 
▼ill,  of  course,  operate  as  a  release  if  made  to  the  plain- 
tiff,* or  to  any  person  authorized  by  him  or  by  law  to 
receive  it.  If  there  is  more  than  one  plaintiff,  a  pay- 
ment to  either  will  discharge  the  entire  judgment.'    If, 

>  Atkinson  v.  Cooper,  2  Hnmpb.  361;    Freeman  on  Cotenancy  and  PartltioD, 
UaruB  V.  Follmer,  4  Watts  ft  8.  9.        sees.  178, 179;  Freeman  on  fiseoation% 
*  Rrwin  v.  Rntherford,  1  Yerg.  169;    sec  442. 
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however,  it  is  shown  by  the  record,  or  by  any  means 
brought  to  the  knowledge  of  the  debtor,  that  the  judgment 
was  recovered  for  the  use  of  another  than  the  plaintiff  it 
can  only  be  satisfied  by  payment  to  the  real  party  in 
interest;'  and  a  payment  to  such  party  necessarily  satisfies 
the  judgment,  though  it  was  recovered  in  the  name  of 
another  person.'  So  if  a  judgment  is  assigned,  the  plain- 
tiff is  no  longer  a .  proper  person  to  receive  payment; 
and  a  payment  to  him  thereafter  does  not  extinguish  the 
judgment,  if  it  can  be  shown  to  have  been  made  with  no- 
tice of  the  assignment.  Direct  notice  to  the  defendant  is 
not  essential  to  protect  the  rights  of  the  assignee.  It  is 
su£Scient  if  it  can  be  shown  that  the  former  had  informa- 
tion given  in  such  terms  and  under  such  circumstances 
as  were  well  calculated  to  arrest  his  attention.'  Bat  a 
payment  made  to  the  original  judgment  creditor  operates 
as  a  satisfaction  of  the  judgment,  if  made  in  good  faith, 
though  it  had  been  previously  assigned  to  another,  of 
which  fact  the  debtor  had  no  notice.* 

An  attorney  at  law  retained  to  prosecute  a  demand  has, 
by  virtue  of  that  retainer,  authority  to  receive  payment 
of  the  judgment  when  recovered.  Until  the  defendant 
has  notice  of  a  revocation  of  this  authority,  he  will  be 
entitled  to  the  credit  of  all  payments  made  to  the  attorney.' 
The  relation  of  a  prochein  ami  to  the  action  is  that  of  an 
officer  of  the  court  specially  appointed  to  enforce  and 
preserve  the  rights  of  the  infant  in  whose  behalf  he  acts. 
He  may  employ  an  attorney,  carry  the  suit  on  to  judg- 
ment, and  may,  if  there  is  no  regularly  constituted  guar- 
dian of  the  infant,  receive  the  money  recovered  of  the 
defendant,  and  thereupon  may  enter  a  valid  satisfaction 

>  Triplet  «.  Soott»  12  111.  137;  Hod-  Yoakum  «.  Xaden,  3  W.  Va.  187;  100 

•on  V.  McConnel,  12  HL  170;  Thatcher  Am.   Deo.   73S;   Wilkinson  &  Co.  «. 

o.  KockweU,  4  OaL  376;  Zantsinger  v,  Holloway,  7  Leigh,  277;  Mills  v.  Chan* 

Old,  2  Dall.  266.  dler,  9  Rep.  808;  Brackett «.  Norton,  4 

*  Matter  of  Phillips,  62  Iowa,  ^32,  Conn.  617;  10  Am.  Dea  179;  Kirk's 

•Gathrie  v.  Bashline,  26  Pa.  St  Sa  Appeal,  87  Pa.  St.  243;  30  Am.  Rep. 

«TheLiilieD.,  4  Biss.  249;  Seymour  367;    Haden  9.  Walker,  6   Ala.   86; 

9.  Smith,  17  Abb.  N.  C.  387.  Rogers  v,   McKenxie,  81   K.  (X  164; 

»  Harper  v.  Harvey,  4  W.  Va.  639;  MiUer  «.  Soot^  21  Ark.  896L 
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of  the  judgment.^  The  attorney  who  is  employed  by  the 
jyrochein  ami  to  prosecute  the  suit  is  thereby  authorized 
to  receive  payment  of  the  judgment,  and  to  enter  satis- 
faction thereof  when  such  payment  is  made.'  Though 
the  judgment  has  been  assigned,  if  the  assignee  acquiesces 
in  the  acts  of  the  attorney  for  plaintiff  in  issuing  execu- 
tion and  proceeding  to  enforce  its  collectioui  he  is  bound 
by  payment  made  to  such  attorney.' 

Various  ofScers,  such  as  the  sheriff  or  the  clerk  of  the 
court,  are  authorized  to  receive  payment  of  judgments  in 
certain  contingencies.  When  these  contingencies  exist, 
payment  to  an  officer  authorized  to  receive  it  is  an  abso- 
lute satisfaction  of  a  judgment,  although  he  subsequently 
embezzles  the  money  so  paid,  and  no  part  of  it  is  ever  re- 
ceived by  the  judgment  creditor.^  If,  on  the  other  hand, 
the  officer  to  whom  payment  is  made  is  not  at  the  time  au- 
thorized to  receive  it  by  virtue  of  his  office,  it  is  entirely 
inoperative,  and  does  not  satisfy  the  judgment.'  Thus 
though  a  sheriff  is  entitled  to  receive  payment  of  a  judg- 
ment when  a  writ  is  in  his  hands,  under  which  he  is  au- 
thorized to  levy  upon  and  sell  property  to  satisfy  it,  he  has, 
in  the  absence  of  such  writ,  no  authority  to  represent  the 
plaintiff.  Therefore  payment  to  him  before  such  writ  has 
issued,'  or  after  the  return  day  thereof,^  where  he  has  not 
before  that  time  levied  upon  property  to  satisfy  it,  cannot 
be  regarded  as  made  to  him  officially,  and  does  not  satisfy 
the  judgment,  unless  it  is  received  from  him  by  the  judg- 

>  VHiite  V.  Hall,  Moore  K.  B.  862;  Milli «.  Allen,  7  Jonee,  5S4;  Bynum  f^ 

Morgan  «.  Thome,  7  Meee.  ft  W.  400;  Barefoot,  76  N.  C.  676;  Hawkeye  Ina. 

Colkns  V.  Brook,  4  HnrL  k  N.  270;  6  Oo.  v.  Lncknow,  76  Iowa,  21. 

HarL  ft  N.  700;  29  L,  J.  Bz.  269;  6  •  Irwin  «.  MoKee,  26  Ga.  646;  Bobo 

Jar.,  V.  S.,  999.  v.  Thompeon,  8  Stew,  ft  P.  886. 

*  Baltimore  eta  R.  B.  Co.  o.  Fitii-  ^  Wyer  v.  Andrews,  18  Me.  168;  29 
Patrick,  36  Md.  624.  Am.  Dec.  497;  Lofland  «.  Jefferson,  4 

»  GiU  V.  Tnielsen,  89  Minn.  873.  Hair.  (Del)  303;  Harris  v.  Bills,  80 

*  Beard  «.  Melliken,  68  Ind.  231;  Tez.  4;  94  Am.  Deo.  296;  Grandstaff 
Planters'  Bank  «.  Spenoer,  3  Smedes  v.  Ridgeley,  30  Gratt.  1;  Chapman  v. 
ft  M.  306;  Banks  «.  Bvans,  10  Smedes  Cowles,  41  Ala.  103;  91  Am.  Deo.  608; 
ft  M.  36;  48  Am.  Deo.  734;  CNeaU  v.  Williams  9.  Williamson,  6  Ired.  281; 
Lnsk,  1  Bail.  220.  46  Am.  Dea  494;  Freeman  on  Bxeon 


'^Ak  of  Oeorsetown  o.  Anlt,  31    tions,  sees.  106,  442.    0<miraf  Jamea 
'.Woodbury.  1  ] 
362;  BaUey  «,  Hester,  101  N.  C.  638; 


Ga.  360;  Brier  v.  Woodbary.  1  Pick.    «.  Tates,  3  Met.  (Ky.)  843. 
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ment  creditor.  But  it  has  been  held  that  if  a  clerk  of  the 
court,  having  authority  in  his  official  capacity  to  receive 
payments  of  judgments,  receives  money  to  pay  the  debt, 
before  judgment,  when  he  has  no  authority  to  receive  it, 
and  retains  the  money  until  after  judgment,  and  then 
writes  on  the  record  the  word  "  settled,"  this  will  be  held 
to  indicate  an  intention  to  hold  the  money  in  his  official 
capacity,  and  will  be  regarded  as  a  satisfaction  of  the 
judgment.^ 

§  463.  How  Payment  may  be  Made.  —  The  plaintiff 
may  accept  payment  in  any  manner  or  in  any  kind  of 
currency;  and  having  once  accepted  currency,  note,  check, 
or  any  other  article  of  value  as  a  substitute  for  a  legal 
tender,  cannot  revoke,  his  acceptance  and  enforce  pay- 
ment in  money.'  The  mere  taking  of  a  note  for  a  pre- 
existing  debt  does  not,  of  itself,  amount  to  a  payment. 
Hence  the  giving  of  a  note  will  not  operate  as  a  satisfac- 
tion of  a  judgment,  unless  it  is  shown  that  the  plaintiff 
accepted  it  in  payment,  and  not  as  additional  evidence  of 
the  same  debt.'  Upon  making  such  showing,  however, 
the  judgment  must  be  treated  as  satisfied  for  all  purposes, 
and  to  the  same  extent  as  if  payment  had  been  made  in 
money.* 

Whether  the  plaintiff  is  bound  by  an  agreement  under 
which  he  obtains  part  payment  through  his  promise  to 
satisfy  the  whole  judgment  is  a  disputed  question.  On 
the  one  side  it  is  insisted  that  the  agreement  to  discharge 
any  portion  in  excess  of  the  payment  is  a  nudum  pcictum^ 
and  cannot  therefore  extinguish  the  entire  judgment.* 
On  the  other  side,  it  is  affirmed  with  great  confidence 
that  the  plaintiff  cannot  retain  the  fruits  of  his  compro- 

1  OoTemor  a  Bead,  88  Ala.  254.  «  Shield*   o.   Moore,  84  Ind.  440; 

*  Lyon  «.  Korthrop,  17  Iowa,  814;  Kneler  «.  Orofoot*  78  Ind.  697. 
Weatonv.  Clark,  37  Mo.  672;  Witherby  >  Deland  «.  Hietfe,  27  OaL  611;  87 
9.  Mann,llJohna.618;lTea«.  Phelpfl,  Am.  Dec.  102;  Garvey  «.  Jarrii^  64 
16  Minn.  461.  Barb.  179;  Weber  «.  Concb,  184  Msh. 

*  McCoy  o.  Hadett,  14  Kan.  480;  28;   46  Am.  Bep.  274;   Fletcher  o. 
Biggs  V.  Goodrich,  74  Mo.  108;  Sohnei-  Worgler,    97    Ind.    223;    -      ' 
der  «.  Meyer,  66  Mo.  476.  Cherry,  64  Mo.  613. 
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mise^  and  at  the  same  time  enforce  his  judgment  as  to 
the  part  agreed  to  be  released.'     But  a  satisfaction  under 
seal  is  good,  though  full  payment  was  not  made.'    If  a 
judgment  creditor  accepts  a  sum  of  money  and  other  prop- 
erty,  real  or  personali  in  full  satisfaction  of  his  judgment, 
he  cannot  avoid  such  satisfaction  on  the  ground  that  the 
money  and  property  do  not  together  equal  in  value  the 
amount  of  the  judgment.'    If  the  debtor  has  the  right  to 
appeali  so  that  the  judgment  is  not  a  finality,  and  its  cor- 
rectness is  not  conceded,  an  agreement  between  him  and 
his  creditor  that  the  latter  will  accept  a  sum  less  than  the 
amount  of  the  judgment  if  the  former  will  not  prosecute 
an  appeal  is  valid  and  enforceable/    And  generally,  where 
the  rights  of  the  parties  are  doubtful  and  may  be  the  sub- 
ject of  further  controversy,  they  may  compromise,  and 
settle  their  disputes,  and  as  a  part  of  such  compromise 
agree  that  the  judgment  shall  be  discharged  on  the  pay- 
meut  of  a  sum  less  than  the  amount  thereof,  and  such 
agreement,  when  executed  by  the  debtor,  is  obligatory  on 
the  creditor.* 

An  attorney  at  law  has,  by  virtue  of  his  general  re- 
tainer, no  authority  to  satisfy  a  judgment  without  pay- 
ment of  the  fvU  amount  in  money.  If  he  compromises  by 
taking  less  than  the  entire  sum  due,  or  by  receiving  any- 
thing else  than  money ,  the  plaintiff  is  not  bound  by  the 
compromise.'  In  England,  the  retainer  and  authority  of 
an  attorney  cease  at  the  entry  of  the  judgment;  and  he 
cannot,  by  virtue  of  an  implied  authority  arising  from 

*  Harper  v.  OnhMn,  20  Ohlo^  105;  Jacluon  ti  Bartlett,  S  Johns.  361; 
Beed  t,  Uibbard,  6  Wis.  17&  WUkiaaon  «.  HoUoway,  7  Leiah,  277; 

*  Been  v.  Hendiickson,  45  N.  Y.  605.  Wakeman  v.  Jones,  1  Ind.  517;  Ghap- 

*  Nesl  9.  Haadley,  116  BL  41S;  66  man  v.  Cowles,  41  Ala.  103;  91  Am. 
Am.  Bep.  7S4;  Booth  ti  Campbell,  15  Dec.  508;  Jones  v.  Ransom,  3  Ind.  827; 
Md.  669.  Abbe  v.  Rood,  6  McLean,  107;  Jewett 

*  OUy  a  Hoysradl^  8  Kan.  74;  CSmo  v.  Wardleifffa.  32  Me.  110;  Vail  «. 
■.  Hawkins,  53  Miss.  702;  Hsodricfc  Gonant,  15  V 1 314;  Lewis  «.  Oramage, 
■.  Thomss,  106  Pa.  St  327.  1  Pick.  347;  Smock  v.  Dade,  5  Rand. 

*  Wilrath  V.  Walrath,  27  Kan.  895.    639;  16  Am.  Deo.  780;  McCarver  «. 
'Garthwaitev.  Wenti^  19La.  Ann.    Nealey,   1    Iowa,   360;   Trnmball   «. 

196;  Lewis  «.  Woodrnfl;  15  How.  Pr.  Nicholson,  27  HI.  149;  Portis  «.  Ennis, 
630;  Benedict «.  Smith,  10  Paige,  126;  27  Tex.  574;  Kenny  su  Haieltine,  6 
Been  %  Hendriekson,  45  N.  Y.  665;    Humph.  63. 
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his  previous  relation  to  the  case,  make  a  binding  agree- 
ment to  stay  the  execution,  nor  affect  a  valid  compromise 
of  the  judgment.^  But  if  he  is  employed  after  judgment 
to  conduct  proceedings  to  enforce  satisfaction  thereof, 
such  employment  authorizes  him  to  bind  his  client  by  a 
compromise.*  The  burden  of  showing  that  an  attorney 
was  authorized  to  accept  anything  but  money  is  upon  the 
party  making  such  payment.  No  such  authority  wiU  be 
presumed.'  Where  the  law  authorizes  the  sheriff  or  any 
other  officer  to  accept  payments  of  judgments,  his  author- 
ity is  as  limited  as  that  of  an  attorney  acting  under  a 
general  retainer.*  The  return  of  a  sheriff,  indorsed  on  an 
execution,  that  he  returns  it  satisfied  by  taking  two  notes, 
etc.,  does  not  establish,  prima  fade,  a  satisfaction  of  the 
judgment;  for  though  the  plaintiff  may  have  assented  to 
the  taking  of  the  notes,  this  certificate  does  not  prove 
such  assent.*  In  Louisiana,  while  that  state  was  under 
the  control  of  the  authorities  of  the  confederate  states, 
and  confederate  notes  were  the  circulating  medium,  a 
plaintiff  had  execution  issued  on  his  judgment,  and  caused 
the  sheriff  to  enforce  the.  same.  The  debtor's  property 
was  sold  by  the  sheriff,  who  received  the  purchase«money 
in  confederate  notes.  The  plaintiff  never  called  for  these 
notes;  but  after  the  occupation  of  the  state  by  the  federal 
forces,  he  endeavored  to  compel  the  sheriff  to  pay  in  law- 
ful money  of  the  United  States  the  price  realized  at  the 
sale.  The  supreme  court  of  that  state  gave  the  following 
reasons  for  denying  the  plaintiff's  demand:  ''The  plaintiff 
resided  in  New  Orleans,  and  he  must  be  presumed  to  have 
known  that  no  other  currency  was  in  general  circulation; 
and  we  cannot  resist  the  conviction  that  by  placing  the 
writ  in  the  hands  of  the  sheriff  to  sell  the  property  of  his 

^  LoTegoodv.  VTIiite,  L.  R.  6  Com.  P.  614;  Oratohfield  «.  Robini,  5  Hnmpli. 

440;  Butler  «.  Knight»  L.  R.  2  Ex.  109.  16;  42  Am.  Deo.  417;  Dibble  a  Bn(g^ 

>  Butler  «.  Kni^t»  L.  R.  2  Ex.  109.  28  BL  48;  Harris  «l  EUia,  30  Tex.  4; 

*  Portis  9,  BnniB,  27  Tex.  674.  94  Am.  Deo.  296;  Cooney  v.  Wede,  4 

«  Mitohell  ff.  Hackett»  14  GaL  661;  Humph.  440;  40  Am.  Deo.  667. 

Ellis  o.  Smith,  42  Ala.  849;  Aicardi  v.  >  MiteheU  «.  Hookett,  26  CaL  639; 

Robbins,  41  Ala.  641;  94  Am.   Deo.  86  Am.  Deo.  16L 
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debtor  he  authorized  him  to  receive  confederate  treasury 
notes  for  the  price.  We  know  from  the  history  of  the 
times  that  the  sheriff  could  not  have  demanded  with 
safety  any  other  money  in  payment  of  the  price  of  prop- 
erty sold  at  public  auction,  and  that  he  could  not  have 
enforced  the  payment  of  any  kind  of  money  at  that  time, 
and  still  he  was  obliged  to  execute  the  writ.  The  demand 
of  the  plaintiff  is  without  equity."  ^  But  in  Alabama  an 
administrator  who  in  1863  paid  to  his  successor  in  office, 
in  confederate  notes,  the  amount  of  a  decree  entered 
against  him  in  1860  was  held  to  have  produced  ''  no  sat- 
isfaction of  the  decree,  in  whole  or  in  part."  ' 

Sometimes  it  has  been  decided,  when  bank  bills  were 
in  general  circulation  as  money,  that  the  acceptance  of 
them  by  the  creditor's  attorney,  or  by  a  sheriff,  clerk,  or 
other  officer  empowered  by  law  to  receive  payment  of  a 
judgment^  was  binding  upon  the  plaintiff,  and  therefore 
operated  as  a  satisfaction,'  unless  the  plaintiff  gave  notice 
before  payment  was  made  that  he  would  not  accept  any- 
thing but  lawful  money .^  But  clearly  it  is  the  duty  of  an 
attorney  or  officer  to  exact  payment  only  in  lawful  money, 
though  the  plaintiff  does  not  expressly  notify  him  that 
the  performance  of  such  duty  will  not  be  waived;  this 
duty  being  a  legal  one,  both  the  attorney  or  officer  and 
the  judgment  debtor  must  take  notice  of  it,  and  neither 
has  any  right  to  assume  that  the  plaintiff  will  accept 
something  else  as  equivalent  to  its  performance.  There- 
fore an  acceptance  of  bank  bills,  unless  ratified  by  the 
plaintiff  in  express  terms  or  by  his  acquiescence/  is  not 
a  satisfaction  of  a  judgment.* 

1  Harvey  «.  Walden,  28  La.  Ann.  02  N.  0.  81;  Utley  v.  Young,  68  N.  O. 

162.      To  the  same  effect»    Boyd  01  387;  Grntohfield  v.  Robina,  6  Hamph. 

Sales,  39  Ga.  72.  15;  42  Am.  Deo.  417. 

*  Iliompeon  *o.  Ferryman,  45  Ala.  *  Prewett  v.  Standifer,  8  Smedea  k 
620;  Aioardi  «.  Robbini*  41  Ala.  541;  M.  493;  McKay  «.  Smitherman,  64 
94  Am.  Deo.  614.  K.  O.  47. 

*  Laird  9.  Folwell,  10  Hetak.  62;  'Oaequet  o.  Warren,  2  Smedea  k 
Oratchfield  ti  Robina,  5  Hnmph.  15;  M.  514;  Aicardi  v.  Robbins,  41  Ala. 
42  Am.  Dea  417.  541;  94  Am.  Dee.  614;  Railey  «.  Bag- 

*  (rovemor  9.  Carter,  8  Hawks,  828;  ley,  19  La.  Ann.  172;  Coze  v.  State 
14  Am.  Deo.  688;  Atkin  «.  Mooney,  Bank,  8  N.  J.  L.  172;  14  Am.  Dee.  417| 
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§  464.  Presumption  of  Payment.  —  At  common  law, 
every  judgment  was  presumed  to  be  paid  after  the  lapse  of 
twenty  years,  and  this  rule  has  been  adopted  in  many  of 
the  states,  either  by  their  adoption  of  the  common  law  or 
by  statutes  of  similar  import  respecting  this  subject.'  In 
Maine,  Missouri,'  and  in  Massachusetts,  and  perhaps  in 
other  parts  of  the  United  States,  statutes  have  been 
enacted  on  this  subject  in  substantial  conformity  to  the 
common  law.  In  the  states  named,  the  statute  provided 
that  every  judgment  should  be  presumed  to  be  paid  after 
twenty  years  from  the  period  when  any  duty  or  obligation 
accrued  thereunder.  In  Tennessee  the  period  was  reduced 
to  sixteen  years,  apparently  by  a  piece  of  judicial  legisla^ 
tion  made  early  in  the  history  of  that  state,  and  ever 
afterward  recognized  and  enforced  by  its  courts.'  Bat 
whether  existing  under  the  common  law  or  under  the 
statutes  referred  to,  or  by  virtue  of  rules  adopted  by  any 
court,  this  presumption  was  never  conclusive.  It  only 
threw  upon  the  party  seeking  to  enforce  his  judgment, 
after  twenty  years  of  inaction,  the  burden  of  showing 
that  it  remained  unpaid.*  The  presumption  is  overcome 
if  it ''  be  made  to  appear  that  the  plaintiff  has  used  dili- 
gence to  enforce  the  judgment,  or  that  the  defendant  has 
paid  interest,  or  otherwise  acknowledged  if  *    What  is 

Sinolatr  v.  Pieroy,  6  J.  J.  Marsh.  64;  349;  Hendricks  v,  Wallis,  7  Iowa,  224; 

Chapman  v.  Oowles,  41  Ala.  108;  91  Bright  «.  Sexton,  18  Ind.  1S6;  Beek- 

Am.  Dea  508;  Holt  v.  Robinson,  21  man  «.  Hamlin,  19  Or.  883;  20  Am.  St. 

Ala.  100;  56  Am.  Deo.  240;  Bandolph  Rep.  827;  Van  Loon  «.  Smith,  103  Pft. 

V.  Ringgold,  10  Ark.  279;  52  Am.  Deo.  St.  238;  Chapman  «.  Loomis,  36  Conn. 

235.  459. 

I  Miller  o.  Smith's  Ex'rs,  16  Wend.  'Gainet  «.  MiUer,  111  U.  8.  399; 

425;  Cope  v.  Hnmphries,  14  Serg.  &  R.  Chalmers  v.  Wilkinson,  10  Mo.  98. 

15;  1  Greenl.  Et.,  see.  39;  State  of  *  Blackbnm   «.    Squib,    Peck,    64; 

Tennessee  v.  Virgin,  86  6a.  390;  Wil-  McDaniel   «.    GoodaU,   2  Cold.   391; 

lingham  v.  Long,  47  Ga.  545;  Bentley's  Anderson  o.  Settle,  5  Sneed,  202. 

Appeal,   99  Pa.  St.  500;  Phillips  o.  *  Knight  v.  Macomber,  55  Me.  132; 

Aaams,   78    Ala.    225;    Robinson    v.  Brewer  v,  Thomes,  28  Me.  81 ;  Denny 

Milby,  2  Honst   387;  Lash  v.   Von  v.  Eddy,  22  Pick.  533;  BisseU  «.  Jan- 

Keida,   109  Pa.   St.   207;  Thomas  v,  don,    16  Ohio  St.  498;  Anderson  «i 

Hunnioutt,    54    Ga.   337;    White    «.  Settle,  5  Sneed,  202;  Yamell «.  Moore. 

Moore,  23  S.  C.  456;  Gregory  v.  Com-  3  Cold.   173;   Tobin   «.    Meyers^   18 

mouwealth,  121  Pa.  St.  611;  6  Am.  St.  B.  C  324;  Walker  v.  Robinaon,  136 

Rep.  804;  Alston  v.  Hawkins,  105  N.C.  Mass.   280;  Scott  «.   Isaacs,   S5  Ya. 

3;   18  Am.   St  Rep.  874,  and  note;  712. 

Barnard  o.  Onderdonk,  11  Abb.  N.  C.  ^  Burt  a  Casey,  10  Ga.  179L 
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8ufl5cient  to  rebut  the  presumption  of  payment  arising 
from  lapse  of  time  is  a  question  which,  like  all* other 
questions  of  fact,  is  very  much  within  the  discretion  of 
the  court  or  jury.  Lord  Ellenborough,  in  a  case  decided 
by  him/  held  that  this  presumption  was  not  overthrown 
by  proof  that  the  defendant  was,  during  the  whole  time, 
in  indigent  circumstances;  that  he  was  most  of  the  time 
abroad;  that  while  in  England  he  lived  under  an  as- 
samed  name;  and  that,  in  the  opinion  of  his  friends,  he 
was  never  possessed  of  means  8u£Scient  to  pay  the  judg- 
ment. None  of  the  American  cases  carry  this  presump- 
tion so  far.  Proof  that  three  executions  were  issued  and 
returned  unsatisfied,  that  the  debtor  stated  that  he  was 
unable  to  pay,  and  that  he  put  his  property  out  of  his 
hands,  and  was  reputed  to  be  insolvent,  sufficiently  rebuts 
the  presumption  of  payment.'  Proof  of  partial  payments 
during  the  twenty  years,  or  of  any  acknowledgment  of  the 
continuing  obligation  of  the  judgment,  is  also  sufficient.' 
The  verdict  of  a  jury,  finding  that  a  judgment  is  unpaid, 
is  sufficiently  sustained  by  proof  of  the  insolvency  of  the 
defendant,  or  of  his  relationship  with  plaintiff,  or  of  any 
other  drcuTOBtance  calculated  to  satisfy  the  minds  of  the 
jurors  that  the  judgment  is  still  due.* 

There  are  decisions  justifying  the  inference,  when 
particular  facts  are  conceded  or  are  established  by  undis- 
puted evidence,  that  the  question  whether  the  presump. 
tion  of  payment  has  been  rebutted  is  a'  question  of  law 
for  the  court.*  Undoubtedly  there  may  be  cases  in  which 
the  court  must  declare  that  the  evidence  offered  does  not 
tend  to  rebut  the  presumption,  and  other  cases  in  which 
it  is  equally  clear  that  the  presumption  has  been  rebutted 
and  that  the  court  should  so  declare.     Nevertheless,  the 

•  Willanme  t».  Gorges,  1  Camp.  217.        •Gregory  r.  Commonwealth,  121  Pa. 

*  Knight  V.  Macomber,  56  Me.  132.     St.  611;  6  Am.  St.  Rep.  804;  Reed  v. 
'  Benny  v,  Eddy.  22  Pick.  533;  Bis-    Reed,  46  Pa.  St.  239;  Alston  v.  Haw- 

sen  9.  Jandon,  16  Ohio  St.  498;  Mower  kins,  105  N.  C.  8;  18  Am.  St.  Rep. 

«i  Kip,  2  Edw.  Ch.  165.  874;  Beekman  v.  Hamlin,  19  Or.  383; 

« Tamell  v,   Moore,    3  Cold.   173;  20  Am.  St.  Rep.  827. 
Boardman  «.  De  Forest,  5  Conn.  8. 
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qaestion  is  one  of  fact  rather  than  of  law,  and  when 
competent  evidence  has  heen  suhmitted  to  the  jury,  tend- 
ing to  rebut  the  presumption,  it  is  for  them  to  find  that 
the  judgment  has  or  has  not  been  paid,  and  their  finding, 
when  supported  by  such  evidence,  is  conclusive,  aniess  the 
court  chooses  to  set  aside  their  verdict  on  motion  for  a 
new  trial,  and  to  submit  the  question  to  another  jury. 
The  admission  that  a  judgment  has  not  been  paid,  made 
either  in  express  terms  or  by  making  partial  payments 
thereon,  clearly  rebuts  the  presumption  of  payment.'  If 
the  plaintiff  was  prevented  from  compelling  the  payment 
of  his  judgment  by  an  injunction  against  him,  no  pre- 
sumption of  payment  can  arise  during  the  time  when 
such  injunction  was  in  operation.'  The  financial  circom- 
stance  of  the  defendant  may  be  taken  into  consideration. 
The  fact  that  he  failed  in  business  or  was  insolvent  at 
any  particular  time  is  not  sufficient  to  rebut  the  presump- 
tion of  payment,  if  there  were  other  times  during  the 
twenty  years  when  he  was  able  to  pay,  and  when  payment 
from  him  could  have  been  compelled.'  If,  however,  he 
was  insolvent  and  unable  to  pay  during  the  whole  term 
of  twenty  years,  the  jury  may,  and  perhaps  ought  to, 
infer  that  the  judgment  has  not  been  paid.*  So  the  in- 
sanity of  the  defendant,'  the  near  relationship  of  the 
parties,'  the  existence  of  war,  preventing  the  creditor  from 
maintaining  suit,'  the  issue  of  execution  and  its  return 
unsatisfied,'  may  all  be  taken  into  consideration  by  the 
jury,  as  rebutting  the  presumption  of  payment.  This 
'  presumption  is  not  overcome  by  ex  parte  renewals  of  the 
judgment  by  aeire  faeiae  a  short  time  prior  to  the  expira- 

1  BartoQ  9,  Gannon,  6  Harr.  (Del)  Am.  8t.  Rep.  874;  MoKindwtb  littfe- 

13;  BisMll  V.  <)andon,  16  Ohio  St  498.  ion,  4  Ired.  198;  Qrant  «.  Buigwyn, 

s  Hatoonpiller  «.  Storer,  18  Oratt.  84  N.  0.  66a 
679.  *  MoLellao  ti  Crofton»  6  Me.  S3^ 

•JaokMia  fi  Kaeon,  88  Me.  86.  *  Waamaker  «.  Van  Boakirk,  1  N.  J. 

«  Taylor  «.  Megargee,  2  Pa.  St  226;  Eq.  686;  23  Am.  Deo.  74a 
Robinson  ti  Milby,  2   Honat.    987;       ^  Hale  o.  Paok,   16   W.  Va.    145; 

Waddell  «.  Slmendorf,  10  N.  T.  170;  Bailey  «.  Jackwn,  16  Johns.  210;  8 

Fannen'BaBkfiLeonard,4Harr.(I>el.)  Am.    Deo.    800;   DonUp  ti    Ball,  2 

636;  McLellan  «.  Crofton,  6  Me.  307;  Cranch,  181 
Alaton  fi  Hawkina,  106  N.  C.  3;  18       •  Blaok  o.  Catpe&ter^  3  Baxt  SSa 
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tion  of  the  twenty  years/  uor  by  the  pendency  of  a  scire 
facias  to  reyive  the  jadgment,  which  has  never  been  de- 
termined.' In  Oregon,  and  perhaps  in  some  other  states, 
the  presumption  of  payiiient  after  twenty  years  is  treated 
yery  much  as  if  a  statute  of  limitations  had  interposed, 
and  cannot  be  overcome  otherwise  than  by  showing  a 
recognition  of  indebtedness  on  the  part  of  the  defendant, 
or  some  act  or  admission  on  his  part  inconsistent  with 
his  having  paid  the  judgment.' 

§465.  Time  as  Evidence  of  Payment. — "Presump* 
tions  are  founded  on  the  ordinary  course  of  things.  It  is 
not  usual  for  a  creditor  to  delay  enforcing  the  payment  of 
a  debt  due  him  for  such  a  length  of  time.  The  fact  thai 
he  does  so  evinces  a  consciousness  that  it  was  not  owing, 
and  creates  a  strong  presumption  of  payment."  *  This  is 
an  extract  from  the  opinion  of  the  supreme  court  of  Ten- 
nessee in  a  case  in  which  that  court  held  that  after  the 
lapse  of  seven  years,  during  which  no  effort  was  made  to 
collect  a  judgment,  the  jury  might  properly  consider  this 
long  period  of  inactivity  as  a  circumstance  to  be  weighed 
by  them  in  determining  whether  the  judgment  remained 
unpaid.  In  a  later  case  in  the  same  state,  proof  that  the 
plaintifiF  resided  for  thirteen  years  in  the  same  neighbor* 
hood  with  his  judgment  debtor,  during  all  that  time  mak- 
ing no  attempt  to  collect  his  judgment;  that  plaintiff  then 
moved  away,  without  any  attempt  at  collection;  and  that 
the  defendant  all  the  time  had  ample  property  to  satisfy 
the  judgment, — was  held  to  create  a  presumption  of  pay- 
ment, though  the  period  of  sixteen  years  allowed  by  the 
law  of  that  state  had  not  yet  elapsed.*  While  the  pre- 
sumption of  payment  based  upon  lapse  of  time  alone  is 
an  arbitrary  presumption  not  created  by  any  less  than 

^  Tobin  «.  Myere,  18  S.  C.  824.  v.  Adde,  63  Barb.  89;  CheeTer  o.  Per- 

'Van  hooa  v.  Smith,  103  Pa.  St.  ley,   11   Allen,   584;    SnmmerTille  «k 

238;  Biddle  tu  Girard  Bank,  109  Pa.  Holliday,  1  Watts,  607. 

St  349.  «  Leiper  v.  Erden,  6  Terg.  97. 

*  Beekman  v.  Hamlin,  19  Or.  383;  >  Husky  v.  Maplea,  2  C^ld.  26;  88 

20  Am.  St.  Rep.  827.    See  alio  Lyon  Am.  Dec.  588. 
Judo.  IL— 61 
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the  full  term  provided  by  law,  still  there  is  no  doubt  that 
the  lapse  of  a  long  period  of  time,  though  less  than  the 
full  term  of  limitation,  is  a  proper  circumstance  for  the 
consideration  of  the  jury,  and  if,  in  connection  with  other 
circumstances,  it  produces  the  conviction  that  the  judg- 
ment has  been  paid,  they  will  be  justified  in  returning  a 
verdict  to  that  effect/ 

§  466.  Paid  Judgment. — Payment  produces  a  perma^ 
nent  and  irrevocable  discharge,  after  which  the  judgment 
cannot  be  restored  by  any  subsequent  agreement,'  nor 
kept  on  foot  to  cover  new  and  distinct  engagements;'  and 
when  the  payment  is  made  by  one  primarily  liable,  it  is 
an  absolute  satisfaction,  notwithstanding  he  takes  an 
assignment  of  such  judgment,  and  an  agreement  that  it 
shall  be  kept  alive  for  his  benefit,*  or  gives  the  money  to 
a  third  person  with  which  to  purchase  the  judgment  and 
to  take  an  assignment  in  the  name  of  the  latter.*  But  in 
England  the  rule  seems  to  be  different.  A  defendant  there 
confessed  judgment  for  five  hundred  pounds.  The  debt 
due  from  him  to  the  plaintiff  was  subsequently  increased 
to  one  thousand  pounds.  It  was  then  agreed  that  the 
last-named  sum  might  be  paid  in  installments,  for  which 
the  judgment  should  stand  as  security.  It  was  held  that 
neither  the  defendant  nor  his  grantee  with  notice  could 
satisfy  the  judgment  by  paying  the  five  hundred  pounds, 
or  any  sum  less  than  the  whole  amount  for  which  the 

^  Baker  «.  Stonebraker'i  Adm*r,  36  In  PennsylTUii^  the  partiMtoaJad|(« 

Mob  838;  Wherry  «.  McOammon,  12  ment^  though  it  has  oeen  paid,  may 

Rich.  Eq.  387;  91  Am.  Deo.  240;  Win-  keep  it  aliye  aa  a  Boouri^  for  other 

■tanly  «.  SaTage,  2  McCord  Eq.  435;  obkgatione:  Pierce  «.  Black,  105  Pa. 

Goldhawk  «.  Doane,  2  Wash,  a  a  St.  842;  MilUgan'e  Appeal.  104  Fa.  St 

823;  Thompson  v.  Thompson,  2  Head,  103. 

405;  Kineler  «.  Holmes,  2  S.  C,  N.  8.,  *  Montgomery  o.  Viokery,  110  Ind. 

483;  Benwiok  o.  Wheeler,  4  McCrary,  211;  Birke  v.  Abbott,  103  Ind.  1;  53 

119;  Briggs's  Appeal,  93  Pa.  St  485;  Am.  Rep.  474;  Hogan  v.  Reynolds,  21 

West  V.  Brison,  99  Mo.  684.  Ala.  56;  56  Am.  Dec.  236;  Harbeek  «. 

*Maryin  o.   Vedder,   5  Cow.   671;  Vanderbilt»  20  K.  T.  395;  Booth  v. 

Winslowo.  Clark,  2Lans.  380;  AyeriU  Farmers'  k  M.  Bank,  74  N.  T.  228; 

«.  Loaeks,  6  Barb.  19;  De  la  Vergne  Fowler  «.  Smith.  10  8.  B.  Rep.  93 

9,  Syertson,  1  Paige,  181;  19  Am.  Deo.  (S.  C). 

411;  Simpson  v.  Mercer,  144  Mass.  413.  *  Shaw  «.  dark,  6  Yt  607;  27  Am. 

^  Troop  «.  Wood.  4  Johns.  Ch.  228.  Dec  578. 
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defendant  had  agreed  that  it  might  stand  as  security.^  If 
a  judgment  is  confessed  for  the  purpose  of  securing  fu- 
ture advances,  and  such  advances,  afterwards  made  to 
the  amount  of  the  judgment,  are  paid  hy  the  debtor,  the 
judgment,  as  against  subsequent  purchasers  or  encum- 
brancers, is  functus  officio.  It  cannot  stand  as  a  continu- 
ing security  for  further  advances,  nor  for  the  final  balance 
of  current  account  between  the  parties.'  The  fees  of  the 
sheriff  on  execution  are  no  part  of  the  judgment.  They 
constitute  a  demand  against  the  party  for  whom  the  ser- 
vices are  performed.  If  the  judgment  is  paid,  the  sher- 
iff's authority  is  extinguished,  and  he  cannot  lawfully 
proceed  to  levy  upon  property  to  enforce  the  collection 
of  his  costs.'  But  an  entry  on  a  docket  acknowledging 
the  payment  of  the  debt  and  interest  does  not  satisfy  the 
whole  judgment.  It  may  be  revived  by  scire  facias  against 
a  terre-tenant  to  collect  the  costs  recovered  by  plaintiff  as 
a  part  of  his  judgment.* 

§  467.  By  Payment  of  Another  Jildgment. — Some- 
times, as  where  a  tort  is  committed  by  several,  separate 
judgments  may  be  rendered  against  two  or  more  persons 
in  actions  by  the  injured  party  to  recover  the  damages 
suffered  by  him.  The  judgments  may  be  for  different 
amounts,  but  because  they  are  founded  upon  the  same 
cause  of  action,  the  satisfaction  of  one,  whether  complete 
or  partial,  operates  to  the  same  extent  as  a  satisfaction  of 
the  other.*  But  whenever  a  plaintiff  has  two  or  more 
judgments  founded  on  the  same  cause  of  action,  it  is  said 
that  he  may  elect  which  judgment  he  will  enforce,  and 
therefore  of  which  he  will  receive  satisfaction.'    The 

I  CraftB  fk  WiUdBMm,  4  Ad.  &  B.,  First  Nat.  Bank  v.  IndianApolis  P.  Co., 

IT.  &,  74.  45  Ind.  5:  Woods  v.  Pangbom,  75  N.  Y. 

*  Tnisoott  fi  King^  6  N.  Y.  147.  495;  Barrett  v.  Third  Ave.  B.  B.  Co., 

*  JaeksoD  v.   Anderson,  4   Wend.  45  N.  Y.  628;  Knapp  o.  Roche^  M 
474;  C^aft «.  Merrill,  14  N.  Y.  456.  N.  Y.  329. 

«  Altman  su  Klingensmith,  6  Watts,  *  Bell  a  Perry,  43  Iowa,  872;  Put- 

44fi.  ney  v,  O'Brien,  53  Iowa,  117;  Cox  v. 

» Sherman  ti    Brett^  7  Wis.    139;  Smith,   10   Or.    418;    liringston  %, 

Jaam  o.  Banson,  3  Ind.  327;  Thomp*  Bishop^  1    Johns.  290;  3  Aia.  Deo* 

•on  fi  PerciTal,  6  Bam.  k  AdoL  925;  330. 
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same  rule  applies  to  judgments  in  actions  ex  eontracH. 
If  an  obligation  is  such  as  to  warrant  separate  judgments 
against  several  persons  thereon  for  the  same  breach  of 
contract,  and  plaintiff  accepts  satisfaction  of  either,  he 
satisfies  all.^  If,  of  two  such  judgments,  one  appears  to 
be  satisfied  and  the  other  not,  and  the  satisfaction  was 
inadvertently  entered,  it  may  be  vacated  as  against  one 
who  claims  to  be  an  innocent  purchaser.  He  cannot 
maintain  such  claim  as  against  the  judgment,  satisfaction 
of  which  has  not  been  entered  of  record.'  If  a  judg« 
ment  is  entered  on  an  original  obligation,  and  another 
judgment  is  entered  upon  an  obligation  given  as  collatersl 
security  to  the  first,  the  payment  of  either  judgment  dis- 
charges the  other;  and  a  sale  made  under  the  latter  after 
it  is  so  satisfied  is  void.'  And  in  the  states  where,  though 
a  plaintiff  is  allowed  to  maintain  separate  actions  against 
each  of  several  tort-feasors,  his  taking  out  execution 
against  either  is  regarded  as  an  irrevocable  election  to 
pursue  that  one  only;  such  election  is  a  satisfaction  of 
all  the  judgments  against  the  other  tort-feasors.^  If 
judgment  is  entered  against  a  principal  debtor  and 
against  a  garnishee,  the  satisfaction  of  the  former  satisfies 
the  latter,'  and  a  satisfaction  of  the  latter  satisfies  the 
former  to  the  extent  of  the  moneys  paid.'  If  separate 
judgments  are  recovered  against  persons  severally  answer- 
able for  the  same  wrong,  or  upon  the  same  contract,  each 
remains  liable  for  the  costs  of  the  action  against  him, 
and  is  not  released  from  this  liability  by  the  payment  of 
the  judgment  and  costs  in  any  other  action.^  Hence  if, 
where  there  are  two  judgments  for  the  same  debt,  one  is 
appealed  from  and  affirmed,  with  damages,  the  payment 
of  the  other  judgment  does  not  release  these  damages.' 

1  Oox  V.  Smith,  ID  Or.  418;  Bowier'i       *  HamoMil  ti  Morrii,  5S  Qmi  664. 
Appeal,   101    Pa.   St.  466;   Bank   «.        *  Matter  of  Fhillipa,  G2  Iowa,  282. 


osely,  1  Strob.  414.  *  Windham  «.  Wither,  Strange^  616; 

*  Bnrgett  v,  Pazton,  99  HL  288.  LiTinnton  tu  BSahopi  1  Johna.  2110;  S 

•  Craft  V.  Merrill,  14  N.  Y.  466.  Am.  Dec.  890. 

<  Boardman  «.  Acer,  13  Mioh.  77;  87  '  Thompaon    v.   Saasiter,    86    AIil 

Am.  Deo.  786.  636. 
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§  467  a.  Set-off.  —  The  satisfaction  of  a  judgment  may 
be  wholly  or  partly  produced  by  compelling  the  judgment 
creditor  to  accept  in  payment  a  judgment  against  him  in 
favor  of  the  judgment  debtor;  or  in  other  words,  by  set- 
ting off  one  judgment  against  another.  This  is  usually 
brought  about  by  a  motion  in  behalf  of  the  party  who 
desires  to  have  his  judgment  credited  upon  or  set  off 
against  a  judgment  against  him.  The  court  in  a  proper 
case  will  grant  the  motion.  Its  power  to  do  this  cannot 
be  traced  to  any  particular  statute,  and  exists  only  in 
virtue  of  its  general  equitable  authority  over  its  officers 
and  suitors.^  This  authority  was  formerly  restricted  to 
courts  of  equity,  but  is  now  very  generally  exercised  by 
courts  of  law.  The  judgments  sought  to  be  set  off 
against  each  other  may  have  been  rendered  in  the  same 
or  in  different  courts.  In  the  first  case  there  can  be  no 
difficulty;  but  in  the  latter  it  has  sometimes  been  held 
that  a  court  of  law  was  inadequate  to  afford  relief,  and 
that  resort  to  chancery  was  therefore  unavoidable.'  This 
position  is  believed  to  be  untenable.  The  court  of  law 
in  which  the  judgment  is  entered  can  give  relief,  by  vir- 
tue of  its  equitable  power,  and  may  direct  that  the  judg- 
ment of  another  court  be  credited  upon  or  set  off  against 
it$  judgment,'  except  when  the  rights  of  the  parties  are 
too  intricate  and  complicated  to  be  adjusted  elsewhere 
than  in  equity.*    This  exception  is,  however,  but  a  recog- 

>  Chandler  o.  Thtw,  6  K.  H.  469;  26  *  Webster  tb  McDuiiel,  8  DeL  Gh. 

Am.  Doa  70i;  Hntohine  o.  Riddle,  12  897. 

N.  K  464;  Hand  v.  Fogg,  22  N.  H.  98;  *  Dnnoaa  «.  Bloomstook,  2  McGord» 

Brown  v.  Warren,  43  nTh.  430;  Bnmi  818;  13  Am.  Dec.  728;  Sohermerhom 

V,  Thombnrgh,  3  Watte,  78;  Simpson  «.  Sohermerhom,  8  Cainee,  190;  Ewen 

9.  Hart,  14  Johns.  63;  1  Johns.  Ch.  «.  Terry,  8  Cow.  126;  Kimball  «i  Man* 

91;    StilweU   o.    Carpenter,    2    Abb.  ger,  2  Hill,  364;  Brown  «.  Hendrick« 

K.  CL  238;  Skrine  v.  Simmons,  86  Oa.  son,  39  N.  J.  L.  239;  Best  v,  Lawson, 

402;  91  Am.  Dea  771;  Ballmger  «.  1  Miles,   11;   Coze  o.  State  Bank,  8 

Tarbell,  16  Iowa,  491;    85  Am.  Deo.  N.  J.  L.  172;  14  Am.  Dec.  417;  Pierce 

527;  Prior  «.  Richards,  4  Bibb,  856;  «.  Bent^  69  Me.  381;  MoBwen  v.  Bige- 

WUliams  «l   Erans,  2  McCord,  203;  low,  40  Mich.  215;  Hovey  v.  Morrill, 

Doncan   «.    Bloomstock.    2   McCord^  ^IN.  H.  9;  60  Am.  Rep.  315;  Riz  «. 

318;  13  Am.  Deo.  728;  Brown  v.  Hen«  Kevins,  26  Vt.  384;  People  v.  N.  Y. 

drickson,  39  N.  J.  L.  289;   Ames  sl  Common  Pleas,  13  Wend.  649;  28  Am. 

Bites,  119  Mass.  397|  Qaick  %,  Dar>  Deo.  495;  Sneed  o.  Sneed,  14  Lea,  18. 

hMm,  115  Ind.  802^  *  Story  m  Patten,  3  Wend.  331. 
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nition  of  the  general  principlei  everywhere  conceded,  that 
the  setting  off  of  one  judgment  against  another  rests  in 
the  sound  discretion  of  the  court,  and  will  not  be  com- 
pelled except  when  by  so  doing  the  court  can  accomplish 
substantial  justice  between  the  parties.'  "  It  is  well  set- 
tled, both  in  England  and  in  this  country,  that  judgments 
in  cross-actions  may  be  set  off,  the  one  against  the  other, 
when  the  parties  in  interest  are  the  same,  on  motion  ad- 
dressed to  the  court  in  which  one  or  both  of  the  actions 
is  pending.  If  the  amounts  are  equal,  both  will  be  satis- 
fied. If  the  amounts  are  unequal,  the  smaller  will  he 
satisfied  in  full,  and  the  larger  to  the  extent  of  the  smaller, 
and  an  execution  will  issue  for  the  balance/''  The  party 
seeking  the  benefit  of  a  set-off  should  make  his  motion 
therefor  in  the  court  in  which  the  judgment  against  him 
was  recovered.'  The  right  of  set-off  cannot  be  destroyed 
by  a  fraudulent  assignment;^  nor  even  by  an  assignment 
made  in  good  faith  after  both  judgments  had  been  ren- 
dered, and  the  right  to  set-off  had  therefore  accrued  prior 
to  the  assignment.'  Generally,  a  party  will  not  be  allowed 
to  set  off  a  judgment  in  his  favor  against  a  judgment 
against  him,  unless  he  is  both  the  legal  and  equitable 
owner  of  the  judgment  in  his  favor,  and  the  party  against 
whom  he  seeks  to  exercise  the  right  is  also  the  beneficial 
owner  of  the  judgment  recovered  by  him.'  In  some  in- 
stances the  right  of  set-off  exists  though  the  parties  are 
not  in  all  respects  the  same.     Thus  a  judgment  in  favor 

1  Simson   o.    Hart,   14   Johns.    63;  *  Hunt  v.  Sheets,   14   Iowa,  S22; 

Brown  v.   HendrickBon,   39  N.  J.  L.  Russell  r.  Conway,  11  CSaL  SKS;  Morris 

239;  Tolbert  v.  Harrison,  1  BaU.  599;  v.  Hollis,  2  Harr.  (Del)  4;  MakepeMa 

Connable  v,  BncUand,  2  Aiken,  221;  v,  Goates,  8  Mass.  451. 

Bums  V.  Xhombnrgh,   3  Watts,   78;  ^  Pierce  v.  Bent,  G9  Me.  381;  Porter 

Temple  v.  Scott,  3  Minn.  419;   Low  v.  lisconib,  22  CaL  430;  83  Am.  Dec 

V.    Duncan,    3   Strob.    195;    Meador  76;  People  e.  N.  Y.  Common  Plesa,  13 

V.  Rhyme,  11  Rich.   631;  Colquitt  «.  Wend.  649;  28  Am.  Deo.  495;  Poett 

Bonner,   2    Oa.    155;    Makepeace  si.  v.  Beard,  86  Ind.  172;  44  Aol  Bep^ 

Coates,  8  Mass.  451;  Davidson  v.  Geo-  280. 

fhagan,    3   Bibb,    233;    Chipman   «.  *  Mason  v.  Knowlton,  1  Hill,  218; 

'owle,  130  Mass.  352;  Taylor  «.  Wil-  Tamer  o.  Satterlee,  7  Cow.  480;  Lee 

liams,  14  Wis.  155.  «.  Lee,  81  Oa.  26;  76  Am.  Dea  681; 

s  Pierce  «.  Bent^  69  Me.  385.  Meador  v.  Rhyme,  11  Rich.  6SL 
•  Cooke  o.  Smith,  7  Hill,  186h 
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of  Ay  aud  against  B  and  C,  may  be  set  off  against  one  in 
favor  of  B  and  against  A,^  and  a  judgment  in  favor  of  a 
**  principal  alone  may  be  applied  in  satisfaction  of  one 
against  him  and  his  sureties.'^ '  But,  ordinarily,  the  rules 
respecting  the  mutuality  of  the  parties  are  the  same  as 
when  set-off  is  sought  of  demands  not  reduced  to  judg- 
ment.' A  demand  upon  which  judgment  has  not  been 
recovered  cannot  be  set  off  against  a  judgment.^  A  judg- 
ment founded  upon  contract  may  be  set  off  against  a 
judgment  for  damages  suffered  from  a  tort.* 

Past  IL  — OF  THB  BIGHT  OF  THB  PAYOR  TO  SUBBOGATIOK. 

§  468.  Payment  by  a  Stranger. — No  doubt  one  who  is 
not  a  party  to  a  judgment  may  advance  money  sufficient 
to  pay  it  without  producing  its  satisfaction,  provided  he 
does  not  at  the  time  intend  to  satisfy  it,  and  takes  an 
assignment  of  it,  or  enters  into  an  agreement  that  it  is  to 
be  kept  alive  for  his  benefit.'  Payment  of  a  judgment  by 
a  third  person  will  operate  as  an  extinguishment  or  not, 
according  to  the  intention  of  the  parties  when  the  pay. 
ment  is  made.  If  the  parties  intend  still  to  keep  the 
judgment  on  foot,  they  may  do  so,  proceeding  in  the 
name  of  the  plaintiff.'  But  a  third  person  making  an 
absolute  payment,  in  the  absence  of  any  previous  under- 
standing with  the  creditor  that  the  judgment  is  to  be  kept 
alive,  produces  an  irrevocable  satisfaction,  which  cannot 
be  avoided  by  a  subsequent  agreement  that  the  judgment 
shall  be  enforced  for  his  indemnity;*  nor  is  he  equitably 
entitled  to  be  subrogated  to  the  rights  of  the  judgment 


«.    Hartk    14   Johns.   63;  » Paett  v.  Beard,  S6  Ind.   172;   44 

Wright  V,   Cobleigh,   23   N.   H.   82;  Am.  Rep.  280. 

Allen  «.  Hall,  6  Met  2S3.  *  Sydam  v.  Gannon,  1  Uoust.  431; 

'  Pierce  v.  Bent^  69  Me.  386.  Marshall  v,  Moore,  36  111.  321 ;  Owensby 

*  Atkins  V.  Ohnrchill,  19  Conn.  394;  v.  Piatt,  3  Ind.  459;  Shaw  v.  Clark,  6 
Holmes  9.  Robinson,  4  Ohio,  90;  Prince  Vt.  507;  27  Am.  Dec.  578. 

V.  Fuller,   34  Me.    122;    Ballinger  w.  ^  Null  v.  Moore,  10  Ired.  324. 

Tarbell,  16  Iowa,  491;  85  Am.  Dec.  •  St  Francis  Mill  Co.  v.  Sugg,  83  Mo. 

527;  Corwin  v.  Ward,  35  Gal.  195;  95  476;  Phillips  v.  Behn,  19Qa.298;  Rogers 

Am.  Dec  9a  v. Welte,61  Mich.258;  Stevensv.  Morse, 

*  Thorpe  «.  Wegefarth,  56  Pa.  St  7  Greenl.  36;  20  Am.  Dec  337;  Morria 
82;  93  Am.  Deo.  789;  Turner  «.  v.  Lake.  9  Smedes  &  M.  521;  48  Am. 
McAdory,  56  Miss.  27.  Dec  724;  Terry  v.  O'Neal,  71  Tex.  592. 
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creditor.  '*  It  is  only  in  cases  where  the  person  advan- 
cing money  to  pay  the  debt  of  a  third  party  stands  in  the 
situation  of  a  surety,  or  is  compelled  to  pay  it  to  protect 
his  own  rights,  that  a  court  of  equity  substitutes  him  in 
the  place  of  the  creditor,  as  a  matter  of  course,  without 
any  agreement  to  that  effect.  In  other  cases,  the  demand 
of  a  creditor  which  is  paid  with  the  money  of  a  third  per- 
son, and  without  any  agreement  that  the  security  shall  be 
assigned  or  kept  on  foot  for  the  benefit  of  such  third  per- 
son, is  absolutely  extinguished.''^ 

Though  a  stranger  to  a  judgment  who  advances  money 
sufBcient  to  pay  it  agrees  with  the  judgment  creditor  that 
it  shall  be  kept  alive,  and  takes  an  assignment  thereof,  he 
will  be  treated  as  having  satisfied  the  judgment,  if  it  was 
his  duty  to  do  so,  or  if  his  object  was  to  prevent  the  sale 
of  lands  which  he  had  purchased  from  the  judgment 
debtor,  subject  to  the  lien  of  the  judgment  and  sufficient 
in  value  to  satisfy  it,  and  to  collect  it  out  of  lands  pre- 
viously sold  by  the  debtor,  and  which  in  equity  are  not 
liable  to  sale  until  the  lands  of  the  payor  have  first  been 
sold.  As  against  the  lands  first  sold,  the  payor  cannot 
enforce  the  judgment,  though  he  took  an  assignment 
thereof." 

§  469.  Payment  by  OfScer. —  An  officer  to  whom  an 
execution  had  been  given  neglected  to  levy  thereunder  in 
due  time.  He  then  paid  the  judgment  voluntarily,  with- 
out taking  any  assignment,  and  returned  the  execution  as 
unsatisfied.  He  afterwards  procured  the  issuing  of  an 
alids  for  his  own  benefit;  but  the  court  held  that  by  his 
payment  he  had,  under  the  circumstances,  produced  an 
absolute  and  irrevocable  satisfaction  of  the  judgment.' 
Generally,  whenever  an  officer  holding  an  execution 
against  a  defendant  voluntarily  pays  the  amount  thereof 

1  Sandford  v.  McLean,  3  Paige,  117;  *  lintt  o.  Thompaon,  I  Head,  456; 

S8  Am.  Deo.  773;  Head  v.  Gervaie,  73  Am.  Deo.  1S2;  Arnett  «.  doiid,  2 

Walk.  (Miss.)  431;  12  Am.  Dec.  577.  Oa.  53;  Garth  «.   Campbell,  10  Ma 

>  Merritt  v.  Richey,  97  lad.  236.  154. 
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to  the  creditor,  a  satisfaction  of  the  judgment  results,  and 
prevents  the  officer  from  enforcing  the  judgment  for  his 
indemnity.'  An  officer  by  his  negligence  may  become 
answerable  to  a  judgment  creditor  for  the  amount  of  an 
executiony  and  may  be  compelled  to  pay  such  amount. 
The  question  then  arises  whether  his  compulsory  pay- 
ment necessarily  satisfies  the  original  judgment,  and 
precludes  him  from  taking  an  assignment  thereof  and 
enforcing  it  against  the  judgment  creditor.  The  courts 
of  the  state  of  New  York  deny  that  any  distinction  should 
be  made  between  a  voluntary  and  an  involuntary  payment 
by  an  officer  who  has  become  liable  for  his  neglect  in  exe* 
cuting  process.  **  No  distinction/'  says  the  court,  **  has 
been  taken  between  payments  voluntarily  made  by  the 
sheriff  and  those  made  upon  compulsion,  in  consequence 
of  a  liability  incurred  by  him,  and  there  is  no  difference 
in  principle.  It  cannot  be  material  whether  a  sheriff 
voluntarily  pays  the  amount  of  a  claim  of  his  own  money, 
or  by  a  voluntary  breach  of  duty  places  himself  in  a  posi- 
tion in  which  the  payment  can  be  enforced  against  him. 
An  action  is  denied  to  him  because  such  a  practice  would 
be  not  only  against  the  rules  of  law,  but  would  tend  to 
multiply  suits  aud  increase  litigation.*  The  right  to  en- 
force the  execution  for  his  own  benefit  has  been  denied 
him  from  principles  of  policy  and  the  grand  inconve- 
nience which  would  ensue.'' 

It  will  be  seen  from  the  decision  from  which  this  extract 
is  made  that  in  no  case  will  a  sheriff  who  has  paid  a  sum 
sufficient  to  satisfy  the  plaintiff's  demand  be  permitted,  by 
taking  an  assignment,  or  otherwise,  to  keep  alive  a  judg- 
ment which  but  for  his  own  negligence  he  would  have 
satisfied  by  levy  and  sale  upon  execution.'    The  grounds 

*  Harwell  v.  Worshain,  2  Humph.  Menderback  v.  Hopkins,  8  Johns.  436; 

624;   37  Am.  Dea   572;  Whittaar  v.  Whittier  v.  Heminway,  22  Me.  238; 

Hemingway,  22  Me.  238;  38  Am.  Dec.  88  Am.  Dec.  309;  Beach  v.  Vanden- 

309;   CSeringer  v.   Miller,  27   Gmfet  bnreh,  10  Johns.  361. 

740;  Reed  v.  Pniyn,  7  Johns.  426;  5  *Bigelow  v.  Prevost,  6  Hill,  566; 

Am.  Deo.  287;  Feamster  v.  Withrow,  Boren  v.   McGehee^  6  Pork   432;  81 

12  W.  Va.  611.  Am.  Dec.  695. 

'Jones   «i   Wilson,  3  Johns.   434; 
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of  this  denial  are  based  upon  principles  of  public  policy, 
and  are  thus  clearly  and  convincingly  stated  in  the  same 
decision : — 

"  It  is  not  so  much  a  question  of  individual  right  as  of 
public  policy.  It  is  fit  and  proper  that  the  judgment 
debtor  should  be  made  to  pay  his  debts,  and  it  is  the 
province  and  business  of  the  sheriff  to  whom  process  is 
issued  to  compel  him  to  do  so  by  a  proper,  vigilant,  and 
seasonable  performance  of  his  duty;  but  it  is  not  discreet 
or  consistent  with  just  views  of  policy  by  any  induce- 
ments to  encourage  a  lax  or  careless  discharge  of  the  re- 
sponsible duties  devolved  upon  sheriffs.  If  an  officer, 
intrusted  with  the  execution  of  final  process,  may,  with- 
out  peril  of  ultimate  loss,  select  his  own  time  for  its 
execution,  he  may  seriously  interfere  with  the  rights  of 
the  creditor  by  delaying  the  process  to  his  prejudice,  and 
he  may  at  his  option  employ  the  same  process  to  annoy 
and  oppress  the  debtor,  and  to  make  gain  to  himself. 
Both  the  debtor  and  creditor  will  be  in  a  measure  sub- 
ject to  the  caprice  of  the  sheriff,  and  serious  inconve- 
niences will  result,  if  rights,  either  equitable  or  legal, 
are  held  to  result  to  a  sheriff  from  his  own  breach  of 
duty."  * 

While,  no  doubt,  a  sheriff  who  pays  a  judgment  abso- 
lutely cannot  afterwards  use  it  to  indemnify  himself,  we 
think  the  weight  of  authority  and  of  reason  in  favor  of 
the  proposition  that  he  may  at  any  time  purchase  the 
judgment  and  take  an  assignment  thereof,  and  thereafter 
enforce  the  judgment,  especially  if  there  is  nothing 
oppressive  or  fraudulent  in  his  conduct,*  and  perhaps 
even,  where  no  assignment  is  made,  the  payment  of  the 
judgment  recovered  against  the  officer  for  damages  re- 
sulting from  his  negligence  is  not  necessarily  a  satisfac- 

^  Carpenter  9.  Stilwell,  11  N.  T.  61;  Am.  Rep.  4S9;  Alien  n  Holdfln,  9 

Sherman  «.  Boyoe,  16  Johns.  443.  See  Mass.  l&;  6  Am.  Dec.  46;  Dnnn  «i 

also  Reed  «.  fruyn,  7  Johna.  426;  6  Snell,  16  Maes.  461;  Gheerer  «.  Mir- 

Am.  Dec.  287.  riok,  2  N.  H.  876;  Rhea  a  Pkvston,  76 

>  Heilig  »  Lemly,  74  N.  a  98;  21  Va.  767. 
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tion  of  the  original  judgment,  precluding  its  subsequent 
enforcement  for  the  officer's  benefit.^ 

§  470.  Payment  by  Surety.  —  The  law  in  relation  to  a 
surety  who  has  paid  a  judgment  against  himself  and  his 
principal  has  been  thus  stated  in  North  Carolina:  ''The 
right  of  a  surety  to  keep  alive  a  judgment,  which  he  has 
paid,  by  having  an  assignment  made  to  a  stranger,  for 
his  benefit,  is  unquestionable.  When  he  advances  the 
money,  he  has  a  clear  equity  (if  he  desired  it)  to  be  sub- 
rogated to  the  rights  of  the  creditor,  and  to  use  the  cred- 
itor's judgment  for  the  purpose  of  coercing  payment 
against  the  principal.  Whether  money  advanced  in  such 
a  way  be  an  extinguishment  or  a  purchase  seems  to  be  a 
question  of  intention.  If  it  be  paid,  and  nothing  be  said 
or  done  to  show  a  contrary  intendment,  an  extinguish- 
ment will  be  presumed;  but  if  an  assignment  be  made  to 
one  not  a  party,  so  as  to  show  a  purpose  to  keep  it  alive, 
it  is  sufficient.  That  a  party  defendant  furnishes  the 
money,  and  that  the  assignment  is  made  on  a  day  subse- 
quent to  the  advancement  of  the  money,  can  make  no 
difference,  provided  it  was  intended,  at  the  time  it  was 
advanced,  as  a  purchase,  and  not  as  a  payment."' 

No  doubt  the  above  language  in  no  wise  overestimates 
the  rights  of  sureties.  If  they  make  an  absolute  payment 
of  a  judgment,  an  intention  subsequently  found  to  keep 
it  alive  will  not  prevent  such  payment  from  operating  as 
a  satisfaction;'  but,  on  the  other  hand,  they  are  of  right 
entitled,  if  they  so  desire  at  the  time  of  payment,  to  be 
subrogated  to  the  rights  and  remedies  of  the  judgment 
creditor,  and  therefore  to  demand  and  receive  an  assign- 
ment of  the  judgment.*    The  doctrine  of  subrogation  is 

1  Smith  9.  Alexander,  4  Sneed,  482;  386;   SO  Am.    Dea    172;   Brown   v. 

Allen  9.  Holden,  9  Mast.  133;  6  Am.  White,  29  N.  J.  L.  514;  80  Am.  Deo. 

Deo.  48,  and  note;  Chester  v,  Plaiatow,  226. 

43  K.  H.  64S.  *  Spray  v.  Bodman,  43  Kan.  225; 

*  Barringer  v.  Boy  den,  7  Jones,  187.  Lyon  9.  Boiling,  9  Ala.  463;  44  Am. 

See  also  Dempsey  v.  Bnsh,  18  Ohio  St.  Deo.  444;  Peters  «.  Me  Williams,  36 

376.  Ohio  St    155;  King   9,   Anghtry,  8 

*Briley  v.  Sngg,  1  Der.  ft  B.  Eq.  Strob.  £q.  149. 
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recognized  in  its  fullest  extent  in  the  civil  law,  nnder 
which  ''a  surety  paying  the  debt  is  subrogated  to  the 
rights  of  the  creditor  ip80  facto.*'  *  *'  It  is  equally  a  set- 
tled principle  in  the  English  chancery  that  a  surety  will 
be  entitled  to  every  remedy  which  the  creditor  has  against 

m 

the  principal  debtor,  to  enforce  every  security,  and  to 
stand  in  the  place  of  the  creditor,  and  have  his  securities 
transferred  to  him,  and  to  avail  himself  of  those  securi- 
ties against  the  debtor.  This  right  of  the  surety  stands, 
not  upon  contract,  but  upon  the  same  principle  of  natural 
justice  upon  which  one  surety  is  entitled  to  contributioii 
from  another/"  This  right  of  a  surety  is  operative 
against  a  grantee  of  the  judgment  debtor  who  has  taken 
real  estate  subject  to  the  lien  of  the  judgment.'  The 
entry  of  satisfaction  on  a  judgment  collected  from  a  surety 
by  execution,  such  entry  not  being  made  at  the  instance 
of  the  surety,  is  not  a  sufficient  ground  for  refusing  sub* 
rogation.  Whether  the  fact  of  payment  is  or  is  not  appar- 
ent from  the  recordi  has  no  influence  on  the  rights  of  the 
parties.^ 

S  471.  Payment  by  Indorser. — **  There  can  be  no  doubt 
that  upon  payment  of  a  note  or  biU  of  exchange  by  a 
party  thereto,  who  is  not  primarily  liable  for  its  payment^ 
he  becomes  entitled  to  the  possession  of  the  bill  or  note, 
and  may  maintain  an  action  upon  it  against  any  or  all 
the  prior  parties  thereto  who  have  been  properly  charged; 
and  if  the  contract  of  the  party  liable  is  merged  in  a  judg^ 
ment,  the  right  of  the  person  paying  is  to  the  judgment, 
as,  but  for  the  merger,  it  would  have  been  to  the  bill  or 
note.  The  payment  by  an  indorser  does  not  extinguish 
the  liabilty  of  the  maker  or  acceptor,  and  the  indorser 
may  take  an  assignment  of  any  judgment  which  may 

1  Sandford  v.  McLean,  8  Paige,  117;       «  Bafly  v.  Brown6eld,  20  Pa.  Si 
28  Am.  Deo.  773.  41.     For  fnriher  oonaideratioa  ol  tiie 


*  Hayea  v.  Ward,  4  Johns.  Ch.  123;    rights  of  a  surety  who  has  paid  a 
km,  I>ea  664.  jadgment^  see  Fleming  v.  BeaTer,  S 

*  MoClnng  v,  Beime,  10  Leigh,  394;    Bawle^  128;  19  Am.  l>eo.  G29,  and 


84  Am.  Deo.  789.    See  also  CottreU's    nota. 
Appeal,  28  Pa.  St  294. 
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be  recovered  by  the  holder,  and  enforce  it  for  his  own 
benefit" * 

§  472.  Payment  by  One  of  Several  Jointly  Bound.  — 
Whether  one  of  the  several  persons  against  whom  a  joint 
judgment  has  been  recovered  may  pay  the  judgment  and 
still  keep  it  on  foot,  by  any  means,  or  for  any  purpose,  is  a 
question  upon  which  the  authorities  are  very  equally 
divided.  In  an  early  case  in  New  York  a  decree  was 
entered  against  several,  without  designating  the  sum  to 
be  paid  by  each.  One  of  the  defendants  paid  the  full 
amount  of  the  decree,  at  the  same  time  stipulating  with 
plaintiff's  solicitor  for  the  right  to  reimburse  himself.  An 
execution  having  issued  at  the  instance  of  the  defendant 
who  had  paid,  it  was  at  first  stayed;  but  upon  petition 
for  vacation  of  this  stay  the  chancellor  said:  '*The  de- 
fendant who  had  paid  more  than  his  due  proportion,  or 
who  had  paid  the  whole,  when  the  same  ought  to  be 
borne  by  the  co-defendants,  or  some  of  them,  was  entitled 
to  stand  in  the  place  of  the  plaintiff",  and  to  use  the  decree 
for  his  protection  and  indemnity,  so  far  as  it  clearly  and 
certainly  appeared  that  the  other  defendants  ought  to 
contribute.'' '  In  this  case  the  defendants  were  not 
jointly  bound  on  any  obligation  made  by  them  anterior 
to  the  decree.  They  were  the  administrators  of  the 
mortgagee  and  assignees  under  him.  Upon  a  bill  filed 
against  them  by  the  mortgagor,  they  were  required  by 
the  decree  to  pay  a  sum  named  for  rents  and  profits;  but 
the  decree  did  not  designate  the  sum  to  be  paid  by  each. 
,One  of  them  paid  the  entire  decree,  to  prevent  **  an  im- 
pending execution."  This  decision,  therefore,  because 
the  case  of  which  it  disposed  differed  in  these  material 
circumstances  from  ordinary  cases  resulting  in  a  joint 
judgment,  can  hardly  be  considered  as  authority  on 
either  side  of  the  question.  At  all  events,  the  recent  de- 
cisions in  the  same  state  are  in  opposition  to  the  general 

>  Bkio  ff,  Crooke.  10  N.  Y.  66}  Corey       *  Scriboar  a  Hiokok.  4  Johni.  Ch. 
n  White,  8  Barb.  12.  63a 
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tenor  of  the  chancellor's  remarks  in  Scrihner  v.  Hicloh. 
In  the  most  recent  case  in  New  York  treating  on  this 
subject,  Selden,  J.,  in  pronouncing  the  unanimous  judg- 
ment of  the  court  of  appeals,  said:  "The  general  princi- 
ples upon  which  this  case  depends  are  simple  and  plain. 
Where  one  of  several  defendants  against  whom  there  is  a 
joint  judgment  pays  to  the  other  party  the  entire  sum 
due,  the  judgment  becomes  thereby  extinguished,  what- 
ever may  be  the  intention  of  the  parties  to  the  trans- 
action. It  is  not  in  their  power,  by  any  arrangement 
between  them,  to  keep  the  judgment  on  foot  for  the 
benefit  of  the  party  making  the  payment.  If,  therefore, 
in  such  a  case,  a  defendant  take  an  assignment  to  himself, 
or,  unless  under  special  circumstances,  even  to  a  third 
person  for  his  own  benefit,  the  assignment  is  void  and 
the  judgment  satisfied.''^  The  rule  as  laid  down  in 
New  York  seems  to  be  recognized  in  Massachusetts,' 
Indiana,  and  Vermont,'  and  is  distinctly  affirmed  and 
applied  in  Alabama  and  North  Carolina,  where  the  joint 
defendants  are  co-sureties.*  On  the  other  hand,  the  right 
of  any  defendant  to  furnish  money  to  pay  the  whole 
judgment,  and,  by  taking  an  assignment  to  a  third  per- 
son,  to  employ  the  judgment  as  a  means  of  enforcing 
contribution  from  his  co-defendants,  is  distinctly  and 
confidently  affirmed.  The  right  to  subrogation  in  such 
cases  is  said  to  depend  only  on  the  intention  of  the  debtor 
in  making  the  payment.*  "  To  construe  that  as  a  pay- 
ment which  was  meant  to  be  an  assignment  is  a  contrac- 
tion of  terms." '    Whether  a  co-defendant  has  the  right, 

1  Harbeok  9.  Vanderbilt,  20  N.  Y.  n  Odenheimer,  4  Jonat  Bo.  406;  Shi 

896;  Mathews  v.  Lawrenoe,  1  Denio^  wood  v.  OoUier,  8  Dot.  880;  84  Ai 

212;  43  Am.  Dea   665;  followed  in  Deo.  264. 
Booth  «.  F.  ft  M.  N.  Bank,  74  N.  Y.        *  Cofiee    v.    Tevia,    17    GbL    289; 

228.  Wheeler's  Estate,  1  Md.  Ch.  SO;  Browa 

>  Hammatt  v.    Wyman,    9    Mass.  m  White,  29  N.  J.  L.  514;  80  Am. 

138.  Deo.  226;  roTersing  White  si  Brown, 

'  Klippel  «.   Shields,   90   Ind.    81;  29  N.  J.  L.  807;  Dnrand  «.  Trosdell, 

Porter  v.  Qal^  44  Vt  520;  Allen  «.  44  N.  J.  L.  597;  Hnokaby  n  Saner, 

!  Ogden,  12  Vt  9.  69  Ga.  608,  by  sUtute. 

«  Preslar  v.  Stallworth,  87  Ala.  405;       •  Molntyre  •.  MiUer,  18  Moes.  k  W. 

Towe  SI  Felton,  7  Jones^  216;  Hinton  728. 
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on  paying  a  judgment,  to  take  an  assignment  for  his 
benefit  or  not,  his  payment  without  such  assignment,  and 
without  any  agreement  that  the  judgment  shall  he  kept 
alive  for  the  purpose  of  enabling  him  to  compel  contribu* 
tion  from  his  co-defendants,  is  a  complete  and  irrevocable 
satisfaction.^ 

§  473.  Payment  by  Oo-defendant  and  a  Third  Person. 
—J.  v.,  being  defendant  in  a  judgment  of  which,  as  be- 
tween him  and  his  co-defendants,  he  was  liable  for  one 
seventh,  paid  the  judgment  by  giving  the  plaintiff  one 
seventh  in  money,  and  a  note  indorsed  by  G.  V.  for  the 
remaining  six  sevenths.  An  assignment  of  the  judgment 
was,  at  the  same  time,  made  to  J.  V.'s  attorney,  to  be  held 
by  him  to  indemnify  C.  V.  for  his  liability  as  indorser  of 
the  note.  G.  V.,  having  been  obliged  to  pay  the  note,  the 
question  arose  whether  he  was  entitled  to  enforce  the  judg- 
ment by  execution.  The  court  held  that  if  the  payment 
of  the  judgment  had  been  made  by  J.  V.  and  G.  V.  jointly, 
and  an  assignment  taken  in  the  name  of  a  third  person, 
such  assignment,  so  far  as  intended  to  protect  J.  V.,  would 
be  void,  but  as  to  G.  V.  would  be  valid;  that  although  G.  V. 
did  not  pay  money,  he  became  contingently  liable  to  pay 
it, "  and  an  assignment  of  the  judgment  to  protect  him 
against  this  liability  was  just  as  legitimate  and  proper  as 
it  would  have  been  to  indemnify  him  for  money  paid"; 
and  further,  that  as  the  law  always  presumed  a  lawful 
rather  than  an  unlawful  intent,  it  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  the  assign- 
ment was  taken  for  the  lawful  purpose  of  protecting  G.  V.' 

PiBT  m.— BT  PBOCEEDINaS  UNDER  EXECUTION. 

§  474.  Levy  on  Lands.  —  A  return  of  "  Ian  ds  delivered,'* 
on  an  degity  is  a  legal  satisfaction  of  the  judgment,'  though 
the  debtor's  interest  in  the  land  and  its  income  is  set  off 

>  Tompkins  v.  Fifth  N.  B.,  53  IlL  >Harb6okv.Vanderbilt,20K.T.S96. 
ff7;  Bones  «.  Aiken,  36  Iowa»  534;  '  Hinesly  «.  Hnnn's  Adm'r^  5  HMn» 
Sager  o.  May,  15  R.  I.  528.  (DeL)  236. 
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to  the  creditor  at  a  yearly  value  to  continue  for  a  term  of 
years,  should  the  debtor  so  long  livei  and  he,  having  only 
a  life  estate,  die  before  the  expiration  of  the  term  of  years/ 
But  the  nature  of  the  proceedings,  by  levy  and  sale  under 
execution,  is  entirely  different  from  that  which  formerly 
resulted  in  setting  off  to  the  creditor  sufficient  lands  of 
the  debtor  to  discharge  the  debt.  By  a  levy  of  land  un- 
der execution  the  creditor  acquires  no  property  in  the 
land,  absolute  or  conditional.  Such  levy,  unless  consum- 
mated by  a  sale  (and  then  only  to  the  extent  of  the  pro- 
ceeds realized),  is  no  satisfaction  of  the  judgment,'  except 
in  Indiana;'  and  an  action  may  be  prosecuted  on  such 
judgment  while  the  levy  is  still  subsisting/  But  it  is  said 
that  the  court  will  so  control  its  process  as  to  prevent  the 
plaintiff  from  harassing  defendant  and  putting  him  to 
unnecessary  cost  by  abandoning  a  levy  on  land  and  pro- 
ceeding to  make  a  new  levy  on  other  property.* 

§  475.  Levy  on  Personal  Property.  —  Levy  upon  per- 
sonal property  sufficient  in  value  to  satisfy  the  execntion 
is  frequently  said  to  operate  per  sa  as  an  extinguishment 
of  the  judgment/    In  regard  to  the  effect  of  such  a  levy, 

>  ThoiDM  fk  Platts,  43  K.  H.  629;  « Deloadh  9.   Myriok,  6   GkL    410; 

Pratt  9.  Jones,  22  Vt  341;  54  Am.  Reynolds  «.  Bz'n  of  Bogen^  6  Ohiok 

Dea  80;  BLnmfield's  Osm,  5  Rep.  87  a;  169;  Patterson  v.  Swan,  9  Seig.  it  B. 

Com.  Diff.,  tit  Ezeoation,  H.  16;  Beadey  v,  Prentiss^  13  Smedee  k 

*  Sp^rd  9.  Beach,  2  Dong.  (Mioh.)  M.  97;  Shepard  «.  Roweb  14  Wend. 

160;  White  «.  Graves,  15  Tex.  183;  280;  Taylor  v.  Ranney,  4  Hil],  619; 

Hoard  v.  Wilcox,  47  Pa.  St  60;  Bob-  Ladd  v.  Blnnt  4  Mass.  40SL 

inson  «.  Brown,  82  111.  279;  Townsend  ^  Trapnall  «.  Richardson*  18  Aik. 

V.  Smith,  20  Tex.  466;  70  Am.  Deo.  543;  58  Am.  Dea  838. 

400:  Trapnall  v.  Richardson,  13  Ark.  *  Bx  parte  Lawrence^  4  Gofw.  417; 

543;  58  Am.  Dea  338;  Reynolds  n,  16  Am.  Deo.  886;  Wood  v,  Torrey,  6 

Rogers,  5  Ohio^  169;  Gold  v,  Johnson,  Wend.  562;  Cair  «.  Weld,  19  N.  J.  Ba. 

59  HI.  62;  Hammond  v,  Myrick,  14  319;  Hoyt  v.  Hudson,  12  Johns.  207; 

CkL  77;  Boyd  «.  Mann,  9  Baxt  349;  Troup  v.  Wood,  4  Johns.  Gh.  228; 

Oyerby  v.  Hart,  68  Ga.  493;  Peale  v.  People  n,  Ghisholm,  8  GsL  29;  Hnnt 

Bolton,  24  Miss.  630.   It  has  even  been  v.  Breading,  12  Sera,  ft  R.  37;  14  Am. 

held  that  money  in  a  sheriff's  hands  Dea  665;  Keed  «.  &06thwait  6  Iowa, 

realised  from  a  sale  of  realty  under  exe-  219;  71  Am.  Dea  406;  OampbeU  «. 

ention  is  not  per  m  a  satisfaction  of  the  Spf  noe,  4  Ala.  543;  39  Am.  I^a  301; 

judgment;  Bank  of  Pennsylvania  ei  Trigg  a  Harris,  49  Ma  176;  V^nk  r 

Winffer,  1  Bawle,  295;  18  Am.  Dea  633.  Brukett,  44  Ind.  92;  Martin  n,  Garter, 

*l9eff  V.  Hsgaman,  78  Ind.  57;  lind-  27  HL  294;  Webb  v.  Bumpaii^  9  Poft 

hnr  9.  Kelly,  42  Ind.  294.    See  also  201;  33  Am.  Dea  810. 
Hopkins  n,  CSiambers,  7  K  Mon.  257. 
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there  is  no  substantial  conflict  of  opinion,  though  judges 
have  differed  somewhat  in  describing  this  effect  and  the 
means  by  which  it  is  produced.     None  of  the  decisions 
assumes  that  a  levy  produces  any  absolute  satisfaction.^ 
It  is  a  satisfaction  tub  modo;  the  levy  must  be  fairly  ex- 
hausted before  further  procedings  can  be  taken,  and  while 
these  proceedings  are  going  on  the  plaintiff  cannot  have 
another  execution,  nor  sue  on  the  judgment,  nor  redeem 
lands  under  it.'    After  the  levy,  if  the  sheriff  wastes  the 
property,  or  it  is  lost  through  his  neglect  or  that  of  the 
plaintiff,  the  satisfaction  is  absolute.'    If,  without  any 
fault  of  the  plaintiff  or  of  the  sheriff,  the  levy  does  not 
produce  proceeds  su£Scient  to  satisfy  the  execution,  then 
the  plaintiff  is  entitled  to  proceed  for  so  much  as  remains 
unpaid,  as  if  no  levy  had  been  made.*    If,  after  levy  upon 
sufficient   personal  property,  the  court  orders  that  ihe 
judgment  be  not  enforced,  the  order  releases  the  levy,  but 
does  not  discharge  the  judgment.*    Where  the  property 
is  never  taken  from  the  possession  of  the  defendant,'  or 
where,  after  being  so  taken,  it  is  restored  to  him  at  his 
request,  or  by  some  act  for  which  he  is  responsible,  or  in 
which  he  acquiesces,  the  levy  does  not  operate  as  a  satis- 
faction, so  far  at  least  as  his  rights  are  concerned.^    When 

^  Shelton  v.  Hamilton,  23  Miss.  496;  Hoard  o.  Wilcox,  47  Pa.  St  51 ;  Cartis 

57  Am.  Dec  149;  French  v.  Snyder,  v.  Boot,  28  IlL  367;  Micklat  9.  Haekin, 

30  m.  343;  83  Am.  Dec.  193;  In  re  11  Wend.  125;  Voorhees  v.  Oroe,   3 

Kins,  2  Oev.  841;  21  Am.  Deo.  835;  How.  Pr.   262;  People  v.  .Hopaon,  1 

Walker  «.  McDowell,  4  Smedes  k  M.  Denio,  574;  Summerhill  «.  Trapp,  48 

118;  43  Am.  Deo.  476;  Hyde  o.  Rogers,  Ala.  368;  Bank  of  Tenneeaee  «.  Tamey, 

69  Wii.  1S4.  7  Hun^h.  271. 

*  Firtt  National  Bank  v.  Rogert,  13  *  Mnlford  «.  Ettndillo,  32  CaL  131. 

Minn.  407;  97  Am.  Dec  289;  Monnt-  *  Cravena  v.  Wilson,  48  Tex.   324; 

ney  tl  Andrews,  Gro.  Elis.  2^;  Green  Rhea  v.  Preston,  75  Va.  757;  Gamer 

a  fiorke,  23  Wend.  501;  Mclntoeh  «.  «.  Cntler,  28  Tex.  176. 

Chew,  1  Blackf.  289;  Bank  v,  Rogers,  '  United  States  c  Dashiel,  8  Wall 

15  Minn.  88);  Maxwell  c  Steward  22  688;  Holbrook  c  Champlin,  Hoff.  Ch. 

Wall  77.  148;  Thomas's  ExV  v.  Cleveland,  33 

■  Pickens  «.  Marlow,  2  Smedes  ft  M.  Mo.   126;  82  Am.   Dec    155;    Smith 

428;  Ladd  v.  Blunt,  4  Mass.  402;  Peck  «.   Hushes,  24  HI.  270;  Cornelius  «. 

V.  TifEuiy,  2  K.  Y.  451;  Trenary  «.  Bnrford,  28  Tex.  202;  91  Am.   Dm. 

Cheerer,  48  HI.  28;  Kershaw  v.  Mer-  309;  Cummin's  Appeal,  9  Watts  9t  & 

elumts'  Bank,  7  How.  (Miss.)  386;  40  73;  64  Am.  Dec  695;  Youngv.  aerv- 

Am.  Dec  70;  Hoard  v,  WUoox,  47  Pa.  land,  33  Mo.  126;  82  Am.  Dec  165; 

8i  51.  Freeman    on    Executions,    sec    269; 

« Barret  v.  Thompeon,  5  Ind.  457;  Churchill  v.  Warren,  2  N.  H.  298;  9 

BanU  c  McClennan,  14  N.  J.  Eq.  120;  Am.  Dec  73;  Sassoer  tw  Walker,  4 

JvDo.  IL  —  6S 
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third  persons,  as  sureties,  are  collaterally  liable,  the  re- 
lease of  the  levy  cannot  revive  the  judgment  as  to  them;^ 
and  in  general,  so  far  as  the  rights  of  third  persons  are 
concerned,  the'  levy  upon  goods  is  a  satisfaction  of  the 
judgment  to  the  extent  of  their  value,  unless  plaintiff  is 
deprived  of  the  benefit  of  his  levy  without  any  fault  of  his 
or  of  the  officer  levying  the  writ.*  The  presumption  of 
satisfaction  arising  from  the  levy  of  an  execution  upon 
personalty  may  be  rebutted  by  showing  that  the  prop- 
erty was  taken  out  of  the  hands  of  the  officer  levying  the 
writ,  through  the  execution  of  a  sufficient  undertaking  on 
appeal,'  or  a  forthcoming  and  delivery  bond,*  or  by  the 
property  being  taken  from  the  officer  under  legal  process 
authorizing  such  taking,'  or  lost  by  an  accident  for  which 
the  officer  is  not  liable,'  or  sold  under  execution,  and  the 
proceeds  applied  to  the  satisfaction  of  prior  lieusJ 

It  is  apparent  that  the  satisfaction,  if  such  it  may  be 
called,  produced  by  a  levy  on  personal  property,  is  liable 
to  be  removed  by  a  variety  of  circumstances.  Therefore 
it  is  probable  that  the  term  "  suspension "  is  more  appli- 
cable to  the  effect  of  such  a  levy  than  the  term  ''satisfac* 
tion."  Thus  Chief  Justice  Bronson,  in  People  v.  Hopsorif 
1  Denio,  574,  said:  **  If  the  broad  ground  has  not  yet  been 
taken,  it  is  time  it  should  be  asserted  that  a  mere  levy 
on  sufficient  personal  property,  without  anything  more, 
never  amounts  to  a  satisfaction  of  the  judgment.    So  long 

Oai  &  J.  102;  25  Am.  Deo.  272;  Biacoe  Am.  Rep.  775;  Bennett  «.  Gnde,  IS 

«.  Sandefar,  14  Ark.  56S;  Candle  v.  Minn.  132;  First  Nat.  Bank  v,  Roger% 

Dare,  7  Ark.  46;  Chandler  v.  Higgins,  13  Minn.  381;  97  Am.  Deo.  239. 

109  ni.  602;  Horn  o.  Ross,  20  Ga.  210;  *  Ambrose  o.  Root,  11  BL  488;  62 

65  Am.  Deo.  621.  Am.    Deo.   456;    Parker  o.  Jonea,    5 

'  Mulford  V,  Estudillo,  23  Cal.  94;  Jones  Eq.  276;  75  Am.  Deo.  441;  Cur- 


Howerton  v,  Sprague,  64  N.  C.  451;    tis  v.  Root,  28  Dl.  367. 

-nff,lg€  - 

«.  Herter,  9  N.  Y.  241.  Banks  v.  Evans,  10  Smedes  k,  M.  35; 


Finley  v.  King,  1  Head,  123;  La  Farge        *  Alexander  v,  Polk,  39  Miss.  737; 


*  Lyon  V.  Hampton,  20  Pa.  St.  46;  48  Am.  Dec.  734.    But  an  unauihor* 

Hnnt  V.  Breading,  12  Serg.  k  R.  37;  ised  taking  does  not  have  this  effect: 

14  Am.  Dec.  665,  and  note;  Bank  v.  State  v.  Rix,  80  Mo.  60. 

Fordyoe,  9  Pa.  St.  275;  49  Am.  Dec.  *  Starr  v.  Moore,  3  MoLeaa,  854. 

561;  Goran  v.  Colbert,  3  Ga.  239;  46  '  Peay  v.  Fleming,  2  EUll  Oh.  97; 

Am.  Dec.  427;  Commercial  Bank  «.  Newson  «.  McLendon«  6  Ga.  392;  Cor> 

W.  R.  Bank,  11  Ohio,  344;  38  Am.  nelins  v,  Burford,  28  Tez.  202;  91  Am. 

]>eo.  739.  Deo.  309. 

*Fry  V.  Manlove,  1  Baxt.  256;  25 
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as  the  property  remains  in  legal  custody  the  other  rem* 
edies  of  the  creditor  will  he  suspended.  He  cannot  have 
a  new  execution  against  the  person  or  property  of  the 
debtor,  nor  maintain  action  on  the  judgment,  nor  use  it 
for  the  purpose  of  becoming  a  redeeming  creditor.  The 
mere  levy  neither  gives  anything  to  the  creditor  nor  takes 
anything  from  the  debtor.  It  does  not  divest  title.  It 
only  creates  a  lien  on  the  property."'  But  the  distinc* 
tions  here  taken  show  a  difference  in  the  choice  of  terms 
in  which  to  convey  the  same  idea,  rather  than  any  ma- 
terial difference  of  opinion.  By  whatever  term  we  desig- 
nate the  result  of  a  levy  on  personal  property,  and  from 
whatever  cause  that  result  is  thought  to  proceed,  the  re- 
sult remains  the  same,  and  casts  upon  the  party  who  has 
made  such  a  levy,  before  he  can  proceed  further,  the  onus 
of  establishing  that,  from  no  fault  of  his  or  of  the  officers, 
or  from  some  act  or  consent  of  the  defendant,  the  levy 
has  not  proved  productive  of  a  complete  satisfaction.'  If 
the  personal  property  of  one  of  several  defendants  is  levied 
upon,  his  co-defendants  have  no  right  to  insist  that  it  be 
held  under  execution,  and  cannot  successfully  claim  that 
its  surrender  without  their  consent  is  a  satisfaction  of  the 
judgment,  and  some  of  the  decisions  go  so  far  as  to  state 
that  a  levy  upon  the  property  of  one  defendant  cannot 
support  a  plea  of  satisfaction  in  favor  of  another.' 

Personal  property  may  have  been  levied  upon  under 
attachment  and  left  in  the  possession  of  the  sheriff  or 
other  officer  levying  the  writ  to  secure  the  payment  of 
such  judgment  as  maybe  recovered  in  the  action.  Where 
execution  issues,  it  is  the  duty  of  such  officer  to  apply 
towards  its  satisfaction  the  property  so  attached  and  left 
in  his  hands;  but  he  may  have  embezzled  or  otherwise 
misappropriated  it,  or  allowed  it  to  be  lost  by  his  negli- 

1  See  abo,  to  same  effeot^  Whiting  V.  490;  Binford  v.  Alston,  4  Bey.  351; 

Beebe,  12  Ark.  421.  Charohill  v.  Warren,  2  N.  H.  298;  9 

'Barret  v.  Thompion,  5  Ind.  467;  Am.  Dec.  73;  Walker  tk  Bradley,  2 

Mclntoeh  v.  Chew,  1  Blackl  289.  Ark.  578. 

>  MoGinnis  «.  Lillard'e  Ex'r,  4  Bibb, 
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« 

gence.  When  such  is  the  case,  we  think  the  better  opin- 
ion is,  that  it  musty  as  between  plaintiff  and  defendanti 
and  persons  claiming  under  defendant,  be  treated  as 
though  it  had  been  levied  upon  under  execution  as  well 
as  under  attachment,  and  therefore  as  satisfying  the 
judgment  to  the  extent  of  its  value.' 

§  476.  Discharge  of  a  Defendant  Taken  in  Execution. 
—  Taking  the  defendant  in  execution  was,  at  the  common 
law,  regarded  as  a  satisfaction  of  the  judgment,  at  least 
so  far  that  no  other  writs  could  properly  be  issued  or  exe- 
cuted while  he  remained  in  custody,  nor  after  he  had 
been  released  therefrom  by  the  act  or  consent  of  the 
plaintiff.*  If  a  defendant  taken  in  execution  regained 
his  liberty,  no  further  proceedings  could  be  taken  for 
the  saqpie  debt,  unless  he  had  escaped  without  the  consent 
of  the  creditor,  or  had  procured  such  consent  through 
fraud.'  The  debtor,  after  his  discharge  by  consent,  could 
not  lawfully  be  retaken,  though  ho  procured  this  consent 
by  giving  a  new  security,  which  was  defeated,  on  account 
of  an  informality;^  or  agreed  that  the  judgment  should  be 
revived,  or  that  he  would  pay  the  debt  at  a  future  day;* 
or  that  the  judgment  should  continue  in  force  as  secu- 
rity, and  should  be  enforced  by  execution  if  not  paid.' 
The  rigor  of  the  common  law  was  relaxed  in  England, 
in  the  reigns  of  James  I.  and  of  William  III.,  by  stat- 
utes authorizing  the  arrest  of  defendant  on  a  new  exe- 
cution, if  his  liberty  had  been  gained  by  privilege  of 
either  house  of  Parliament,  or  by  escape  from  prison 

<  Yonrt   V.   Hopkins,   24   HI.   826;  v.  Richardson,  IS  Ala.  109;  Jaqnes  r 

Kendrick  v.  Huff,  71  Mo.  670.  Withy,    1    Term   Rep.    557;    Porter 

>  Douglas  V.  Wallace,  11  Ohio,  42;  v.  Ingraham,  10  Mass.  SS;  Gattlin  sl 
Tanner  v.  Hague,  7  Term  Rep.  420;  Kernott,  3  Com.  B.,  N.  S.,  796;  Lam- 
Lambert  9.  Parnell,  15  L.  J.  Q.  B.  55;  bert  9.  Pamell,  15  L.  J.  Q.  K  56;  10 
10  Jnr.  31;  Dodge  «.  Doane,  3  Cush.  Jar.  31. 

460;  Cobum  v.  Palmer,  10  Gush.  273;  •  Jaques  9.  Withy,  1  Term  Rep.  66S| 

Stover  9.  Duren,  3  Strob.  468;  51  Am.  dark  v.  Clement^  6  Term  Rep.  525. 

Dec.  634;  Freeman  on  Executions,  sea.  ^  Thompson  «.  Bristow,  Barnes,  205} 

462;  Koenig  v.  Steckel,  58  N.  Y.  475.  Tanner  v.  Hague,  7  Term  Rep.  420. 

*  Vigers  v,  Aldrich,  4  Burr.  2483;  *  Blackburn  v.  Stupart,  2  East^  243; 

King  V,  Goodwin^  16  Mass.  63;  State  Cobum  «.  Palmer,  10  Gush.  273. 
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''by  any  ways  or  means  howsoever/'' and  also  authoriz- 
ing the  creditor  to  sue  out  a  new  execution  against  the 
property  of  a  debtor  dying  in  prison.^  These  statutes  are 
supposed  to  be  part  of  the  common  law  of  Massachusetts;' 
and  if  so,  they  must  be  equally  applicable  to  the  other 
English  colonies  in  this  country.  Both  in  this  country 
and  in  England,  several  exceptions  seem  to  be  recognized, 
in  addition  to  those  provided  by  these  statutes  or  exist- 
ing at  the  earlier  periods  of  the  common  law.  A  discharge 
from  custody  because  plaintiff  refuses  to  pay  the  prison 
fees  is  now  no  satisfaction  of  the  judgment.'  Neither  is 
a  satisfaction  produced  by  a  discharge  of  the  debtor  from 
custody  under  laws  for  the  benefit  of  insolvent  debtors. 
The  plaintiff  may,  notwithstanding  such  discharge,  pro- 
ceed to  enforce  his  lien  on  lands  of  the  debtor,  though 
they  have  been  conveyed  to  third  persons  pending  the 
imprisonment.^  In  Massachusetts,  the  discharge  of  a 
debtor,  by  virtue  of  a  void  recognizance,  is  not  regarded 
as  a  discharge  by  consent,  but  as  an  escape,  and  the 
judgment,  therefore,  is  not  released  in  consequence  of  the 
arrest  and  liberation.'  The  imprisonment  of  a  debtor  for 
a  fine  is  not  a  discharge  thereof.  Therefore  his  release 
from  imprisonment  by  the  people  or  by  the  king  does  not 
discharge  the  fine.' 

§  477.  Suspension  while  in  Custody. — The  taking  of 
the  defendant  in  execution,  like  the  levy  upon  sufficient 
goods,  operates  as  a  suspension  of  the  judgment  for  the 
time  being.^  But  if  there  are  two  or  more  defendants, 
the  taking  of  one  of  them  in  execution  does  not  suspend 
the  plaintiff's  right  to  take  the  others.    He  may  proceed 

>  Stati.  Jm.  L,  e.  13;  21  Jao.  L,  e.  678;    Strode   «.    Broadwall,    86    UL 

84:  Site  Wm.  in.,  a  27.  419. 

*  Gobnm  v.  Palmer,  10  Cash.  27S.  *  Brown  v.  Kendall,  8  Allen,  209. 

*  FrentiM  «.  Hinton,  6  Blaekf .  86;  *  State  v.  Richardson,  18  Ala.  109; 
Hidden  «.  Sannders,  2  IL  I.  391;  Sto^  Rex  v.  Woolf,  1  Ohil  401;  Rex  v. 
▼er  «.  Dnren,  8  Strob.  448;  61  Am.  Wade,  Skin.  12;  The  King  v,  Wool^ 
Bee.  634;  Kardin  9.  Battle,  3  Kast»  87;  8  Bam.  &  Aid.  609. 

6  Bast,  147.  ^  Fassett  v.  Tallmadffe,  16  Abb.  Pi^ 

*  Owen  •.  GloTer,  8  Cranch  a  C.    305;  Bank  v.  Beale^  7  Boew.  611. 
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to  arrest  the  defendants  saccessively,  and  if  a  return  of 
non  est  inventus  is  made  as  to  one,  the  plaintiff  may  pro- 
ceed against  his  bail,  though  the  other  defendants  are  in 
custody.^  AH  other  means  of  enforcing  the  judgment  are 
suspended.  No  action  can  be  maintained  on  it  while  any 
of  the  defendants  are  in  custody;  because  such  action 
must  be  joint,  and  the  judgment,  being  for  the  present, 
at  least,  discharged  as  to  the  one  in  prison,  cannot  con- 
stitute a  joint  cause  of  action.'  But  the  discharge  of  one 
defendant  from  custody  with  the  consent  of  the  plaintiff, 
being  a  satisfaction  of  the  judgment,  operates  as  such  in 
favor  of  his  co-defendants.'  If  several  actions  are  prose- 
cuted to  judgment  against  persons  engaged  in  committing 
the  same  act  of  trespass,  the  discharge  by  plaintiff  of  the 
defendant  in  either  judgment  satisfies  all  the  judgments. 
'^The  plaintiff  in  the  judgment  was  entitled  to  but  one 
satisfaction  for  the  injury  which  he  had  sustained  by 
the  trespass  committed  by  the  defendants  in  the  judg- 
ments, and  that  he  has  had  by  the  imprisonment  of  one 
defendant  and  his  discharge  therefrom.^'*  An  attorney  at 
law,  having  no  authority  as  such  to  satisfy  a  judgment 
without  full  payment,  cannot  authorize  the  discharge  of 
a  defendant  taken  in  execution.' 

In  Massachusetts  and  New  Hampshire,  the  discharge  of 
the  defendant  from  custody  is  not  in  any  event  a  satisfac- 
tion of  the  judgment.'  In  South  Carolina,  a  judgment 
creditor  may  release  his  creditor  temporarily  without  los- 
ing the  right  to  reimprison  him,'  while  in  Maryland  the 
release  of  a  defendant  with  his  assent  revives  the  judg- 
ment.' 

1  Penn  v.  Renuen,  24  How.  Pr.  603;  *  Kmboo  «.  People,  44  Barh.  847. 

Chapman  «.  Hatt,  11  Wend.  41;  Bay-  *  Jackson  «.  Bartlett,  S  Johns.  361; 

mond  V.  Butterworth,  139  Maas.  471;  Kellogg  p.  Gilbert»  10  Johns.  S20;  S 

Blomefield  v.  Wythe,  Moore  K.  B.  459.  Am.  Dec.  335;  Simonton  v,  Barrall,  SI 

'Chapman  v.  Hafet,  11   Wend.  41;  Wend.  862. 

Clark  V,  Qement^  6  Term  Rep.  525;  •  Abbott  v.  Osgood,  88  N.  H.  280; 

Kasson  v.  People,  44  Barb.  347.  Cheney  v.   Whiteley,    9   Cnsh.    289; 

*  Whiting  V.   Beebe,   13  Ark.  421;  Raymond  «.  Bntterworth,  189  Maaa 

Lovejoy  v.  Murray,  3  Wall.  1;  Clark  471. 

V.  Clement,  6  Term  Rep.  525;  Ran-  '  Eggart  «i   Bamstine,  4  MeCord, 

som  V.  Keyes,  9  Cow.  128;  Heeles  v.  162. 

Frazer,  7  Scott  N.  R.   469.  *  Lawson  o.  Snyder,  1  Md.  71* 
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§  478.  By  Sale  under  Execution.  —  A  mere  sale  of 
property  under  execution  is  not,  until  the  payment  of  the 
amount  bid,  a  satisfaction  of  the  judgment.'  But  there  are 
many  instances  in  which  property  is  sold,  and  the  bid 
either  paid  or  the  amount  thereof  credited  on  the  writ, 
and  in  which  the  purchaser  obtains  no  title.  In  these 
cases  the  question  arises  whether  the  judgment  is  satis- 
fied by  the  void  sale,  so  that  there  can  be  no  further  exe- 
cution against  defendant,  though  neither  he  nor  his 
property  has  contributed  to  the  payment  of  the  judgment. 
In  some  states  a  sale  of  property  under  execution,  until 
vacated  or  set  aside,  is,  to  the  extent  of  the  sum  realized, 
an  absolute,  irrevocable  satisfaction  of  the  judgment;  and 
if  the  law  provides  that  in  case  the  purchaser's  title,  through 
any  defect,  fails  he  may  have  an  action  against  the  de- 
fendant in  execution,  the  rule  is  the  same.  The  judgment 
cannot  be  revived.  The  purchaser  must  pursue  the  rem- 
edy given  by  the  statute.  He  cannot  proceed  by  action 
on  the  judgment.'  If  the  plaintiff  proceeds  under  a  valid 
judgment,  but  upon  void  process,  and  thereby  produces  a 
satisfaction  of  his  judgment,  he  may,  on  account  of  the 
void  character  of  the  process,  be  compelled  to  restore  to 
the  defendant  the  property  taken  under  the  execution,  or 
to  account  for  the  proceeds  thereof.  In  such  case  it  is 
evident  that  the  satisfaction  of  the  judgment  has  been 
produced  without  any  gain  to  the  plaintiff,  or  any  loss  to 
the  defendant.  The  former  may  therefore,  on  motion 
made  to  the  court  wherein  the  judgment  was  rendered, 
have  the  satisfaction  set  aside  and  be  allowed  a  new  and 
regular  execution  with  which  to  enforce  his  judgment.' 

'  Chapman  v,  Harwood,  S  Blacki.  extend  to  all  cases  where  the  defend- 

82;  44  Am.  Dec.  796.  ant  had  title,  and  through  some  irreg- 

*  Halcombe  v.  Londermilk,  3  Jones,  nlarity  in  the  proceedings  it  was  not 

491;  Wall  v.  Fairley,  77  N.  C.  105.  divested.     He  cannot  retain  the  thing 

'  Hiif^hes  9.  atreeter,  24  Ul.  647;  76  sold,  nor  require  plaintiff  to  account 

Am.  Deo.  777;  Watson  v.  Reissig,  24  to  him  for  it»  and  at  the  same  time  in- 

lU*  281;  76  Am.  Dec  746;  Kercheval  sist  on  the  satisfaction  of  the  jadg- 

«.  Lamar,  68  Ind.  442;  Stoyel  v.  Oady,  ment:  Townsend  v.  Smith,  20  Tex. 

4  Day,  225;  Arnold  9.  Fnller,  1  Ohio,  466;  70  Am.  Deo.  400;  Tate  v,  Ander- 

466;  Smith  tr.  Reed,  52  Gal.  345.     The  *son,  9  Mass.  92;  Gooeh  v.  Atkins,  14 

nils  mentioned  in  the  text  seems  to  Mass.  379;  Laddv.  Blnn^  4  Maai.  4i02L 
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But  the  execution,  judgment,  and  sale  may  all  be  perfectly 
regular,  but  the  defendant  may  have  no  interest  whatever 
in  the  property  sold.  In  such  case  if  the  plaintiff  is  the 
purchaser,  a  satisfaction  is  also  produced  without  any 
resulting  benefit  to  the  plaintiff,  or  any  detriment  to  the 
defendant.  The  question  then  arises,  Is  this  satisfaction 
irrevocable?  or  may  the  plaintiff  have  it  vacated,  and  pro- 
cure a  new  execution?  Upon  this  question  the  author- 
ities are  quite  evenly  divided  and  are  clearly  irreconcilable. 
On  the  one  hand,  it  is  insisted  that  as  "  the  maxim  caveat 
emptor  applies  to  all  purchasers  at  sheriffs'  sales,"  the  pur- 
chaser takes  all  risks,  and  therefore  that  he  cannot  have 
the  sale  and  the  satisfaction  thereby  produced  vacated  on 
account  of  the  failure  of  the  defendant's  title.^  On  the 
contrary,  it  is  claimed  that  "the  doctrine  of  eavecU  emptor 
has  its  legitimate  force  in  precluding  any  idea  of  warranty 
by  the  defendant  in  execution,  or  by  the  sheriff,''  and 
therefore  that  it  interposes  no  obstacle  to  prevent  the 
plaintiff  from  obtaining  that  relief  to  which,  ''upon  prin- 
ciples of  natural  j  ustice,  he  seems  entitled." '  The  cases,  as 
we  have  shown,  are  of  two  classes;  the  first  class  compris- 
ing cases  where  the  purchaser  fails  to  obtain  title  owing 
to  some  irregularity  in  the  execution  or  the  proceedings 
thereunder,  and  the  second  class  including  all  those  cases 
where  the  failure  of  title  results  from  the  fact  that  the 
defendant  had  no  title  to  be  transferred.  Independent  of 
statutory  provisions,  it  seems  to  be  clear  that  the  pur- 
chasing creditor  is  entitled  to  relief  in  cases  of  the  first 
class;  while  of  cases  of  the  second  class,  nothing  can  be 
said  except  that  the  authorities  are  inconsistent  and  quite 

>  Vattier  «.  Lytle's  Ez'r,  6  Ohio,  v.  Bradley,  2  N.  H.  09;  Townaead  «. 

482;  Freeman  v.  Caldwell,  10  Watta,  Smith,  20  Tex.  465;  70  Am.  Dec.  400; 

10;  Salmond  v.  Price,  13  Ohio,  383;  Ciowlee  «.   Baoon,  21   Conn.  451;  56 

Hoilister  v.   Dillon,  4  Ohio  8t  205;  Am.  Dea  871;  Chambers  «.  Cochran, 

Lansing  v.  Qnaokenbush,  5  Cow.  88;  18  Iowa,   159.     Bat  even    in    these 

Jones  V.  Bnrr,  5  Strob.  147;  53  Am.  states  ^he  sale  will  not  be  set  aside  if 

Dee.  699.  the  defendant  has  some  interest  in  the 

'Bitter  v.   Henshaw,  7  Iowa,  98;  property,  as  when  he  has  the  lefral 
rndor  V.  Taylor,  26  Vt  444;  Adams  v,  title  sabject  to  certain  liens:   Holt- 
Smith,  5  Cow.  280;  Maguire  v.  Marks,  singer  il  Awards,  51  Iowa»  383. 
28  Mo  193;  75  Am.  Dec.  121 ;  Whiting 
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evenly  balanced ,  with  perhaps  a  slight  preponderance  also 
in  favor  of  granting  relief.  In  California,  the  Code  of  Civil 
Procedure  provides  that  "  if  the  purchaser  of  property  at 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris« 
diction  thereof  must,  after  notice,  and  on  motion  of  such 
party  in  interest,  revive  the  original  judgment."  ^  This 
statute  clearly  provided  for  all  cases  which  we  have  re- 
ferred to  as  of  the  first  class;  and  it  has  been  adjudged 
to  extend  over  cases  of  the  second  class  also.  In  the  case 
of  Cross  V.  Zwnef  the  plaintiff  took  out  execution,  and  levied 
it  upon  lands  in  which  defendant  had  no  interest,  and  be* 
came  the  purchaser  at  the  sale.  On  ascertaining  that 
defendant  had  no  interest  in  the  property,  plaintiff  peti- 
tioned the  court  to  set  aside  the  sale  and  revive  the  judg- 
ment. The  supreme  court,  reversing  the  judgment  of  the 
district  court,  which  had  denied  the  petition,  said:  ''If 
the  controversy  here  were  to  be  determined  by  the  appli- 
cation of  the  general  principles  of  law,  there  would  cer- 
tainly be  found  to  be  an  irreconcilable  conflict  between 
the  adjudicated  cases  upon  the  point.  But  as  we  construe 
the  statute,  the  case  is  covered  by  the  provision  that  the 
original  judgment  may  be  revived  '  when  the  property  sold 
vfos  not  subject  to  eoceeution  and  scde.*  The  statute,  being 
remedial  in  its  character,  is  to  receive  a  liberal  construc- 
tion, and  we  think  that  where,  as  here,  the  property  sold 
was  not  the  property  of  the  defendant  in  execution,  but 
wholly  that  of  a  stranger,  it  amounted  to  a  sale  of  prop- 
erty not  stibjeet  to  execution  and  sale,  within  the  intent  of 
the  act.'' 

§  478  a.    Vacation  of  Satisfaction.  —Whether,  on  a  pur- 
chase of  lands  to  which  defendant  had  no  title,  the  plain- 

1  See  Coda  Cir,  Proo.,  sea  708.    A        *  Cross  «.  Zane,  47  OaL  602;  Sohsrr 
stmilsr  atatate  exists  in  Tennessee:    «.  Himmelman,  63  CaL  81& 
Edde  «,  Cowan,  1  Sneed,  SK9& 
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But  the  execution,  judgment,  and  sale/  ;  ^^  ^^^»  ^^  seems 
regular,  but  the  defendant  may  have/ /  .  ^®  relieved  in 
in  the  property  sold.  In  such  casf  ^  denied  at  law  on 
purchaser,  a  satisfaction  is  also  ^^  forum  is  a  court  of 
resulting  benefit  to  the  plainti^  *  -^i  i"^  a  variety  of  forms, 
defendant.  The  question  the-  ^^  record  to  be  satisfied, 
irrevocable?  or  may  the  plai'  '  ^^  induced  by  fraud,  mis- 
cure  a  new  execution?  U  ^^^^  cause,  not  producing  an 
ities  are  quite  evenly  divi**  -luding  the  plaintiflf  from  pur- 
On  the  one  hand,  it  is  ?  ^^^  to  reinstate  his  judgment.  In 
tm'pim  applies  to  all  p'  .  ^^^  proceed  by  mrt  facias  or  \>j 
chaser  takes  all  riskr  /iginal  judgment.'  But  the  remedy 
the  sale  and  the  sa'  ^  is  ^y  motion  in  the  original  action 
account  of  the  td\^Ui^Z  *h«  ®ntry  or  return  of  satisfaction 
contrary,  it  is  cV/>jation  to  issue  for  so  much  of  the  judg. 
has  its  legitim^  ^^^5  anpaid.*  Thus  a  court  may,  on  motion, 
by  the  defer  /;^(7<rl6^g°^^^t  of  satisfaction  on  the  ground 
therefore  t'  //^^^^  ^y  *h®  mistake  of  the  clerk*  or  of  the 
plaintiflf  f^  '/^  tras  procured  by  misrepresentation  or  other 
ciples  of  ^/g^  entered  by  one  only  of  the  judgment  credi- 
we  hav  U'^^t  authority  of  the  others,  and  without  receiv- 
ing Cf»  Ja^t^^  ^°  ^^^^'*  ^^  ^y  ^^  attorney  or  other  person 
*o  8^'  ^^ho^^^^^  ^  *^*'*  ^°  ^^^**  ^^  entry  of  satisfaction  is 
ther  /^'^feceip^'  a^^d,  like  a  receipt,  may  be  explained  or 
wh  t^^j  by  satisfactory  evidence  that  payment  was  not 
de  /^^nisde;'^  or,  though  made,  has  become  inoperative 
8'  /^f^on  of  *^®  reversal  of  a  judgment,  the  vacating  of 
Iff,^  ot  by  any  other  cause  rendering  it  inequitable  for 

^  dTifiier  «^    Helm,   1    Gam.    220;  •  Waters  v.  Engle,  S3  Md.  179. 

w0k  K^y^  ^  ^^^^  ^^>  ^^^  *  Cohen  V.  Camp,  46  Mo.  179;  Shaa- 

f'^it  1  ^*^<^  ^^>  ^^^^  ^'  Henry,  non  «.  Wollard,  12  Lea,  663. 

it  ^t  428;  Mair  «.  Craig,  3  Blackf.  «  Chapman  v.  Blakemaa,   31  Kia 

;/^%  Am.  Dec.  111.  684;  WiUon  «.  StUweU.  14  Ohio  St 

^l^ng  ffi  QuackenboBh,  S  Cow.  464;  McGregor  «.  Comatock,  28N.Y. 

*^  237;  Ackerman  «.  Aokerman,44  K. J.L 

^^wlet«.  BaooD,  21  Conn.  451;  56  173;   Bogle  «.  Bloom,  86  Kaa.  612; 

^ea  371;  Stewart  «l  Armel,  62  Christian  o.  aark,  10  Lea,  639;  Yodl 

i?'  593.  ff.  Kelly,  64  Wis.  504. 

XBfVr^gwire  v.   Marks,  28  Mo.  193;  •  Haggin  v.  Clark,  61  CkL  1. 

//I.  Dec  121;  Sims  v.  Campbell,  1  •  Tnman  v.  Temke,  84  DL  286. 

ijJcord  ^'  ^i    1^  Am.  Dec   695;  >•  Dane  «.  Holmes,  41   Mioh.  661; 

yL^g0»n  on  Executions,  seo.  53.  Stewart «.  Armel,  62  Ind.  593. 
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'^^  entry  of  satisfaction.* 
5{jjj^  vacated  to  the  preju- 

^erty  who  became  such 
^?^^    ^"^^^        As  *'^®  record  to  be  satisfied.' 

f^^^     ^^QiJ^a,        ^  ae  an  entry  of  satisfaction, 

^    ^^^  ^^n  ^  serious  doubts  arise  upon  the 

^''^'^^    ^^%j^    ^  judgment  was  or   was  not    dis- 

^-^   ^^^  ^  »^^  ^^  decline  to  determine  the  issue 

-^,  *^^^5^  icant  to  seek  redress  by  suit.'    And  in 

IS  no  doubt  that  an  entry  of  satisfaction 
/ed  from  for  any  reason  adequate  to  justify 
JDg  of  relief  from  any  other  acknowledgment 
Ling^  such  as  that  the  acknowledgment  of  satisfac- 
a  was  procured  by  fraud  or  mistake,  or  made  without 
authority  or  in  consideration  of  an  agreement  which  de- 
fendant refuses  to  perform/ 

§  479.  Other  Means  of  Satisfaction. — Every  judgment 
continues  in  force  uutil  paid  to  or  released  by  plaintiff, 
discharged  by  proceedings  under  execution,  or  under  acts 
for  the  relief  of  insolvent  debtors,  or  until  barred  by  the 
statutes  of  limitation,  or  merged  in  another  judgment. 
Plaintiff  may  waive  his  rights  in  one  instance  without 
prejudicing  his  claims  in  others.  Thus  A,  having  two 
judgments  against  B,  sold  land  of  the  latter  under  the 
junior  judgment,  producing  a  sum  more  than  sufBcient 
for  its  satisfaction.  He  made  no  claim  for  the  surplus 
under  the  lien  of  his  elder  judgment,  but  permitted  it  to 
be  taken  by  another  creditor.  The  court  held  that  he 
did  not  thereby  lose  his  judgment,  but  might  proceed  to 
satisfy  it  out  of  B's  other  property.'  If  the  defendant 
delivers  to  the  plaintiff  a  promissory  note  of  third  parties 
in  satisfaction  of  the  judgment^  which  note  is  void  because 

>  WalUiM  «.  Berdell,  105  K.   Y.  7|        *  Staart «.  Peay,  21  Ark.  117;  Moore 

Fbmier  v,  Saaseen*  63  lowa^  110.  «.  Oairo  etc.  R.  R.  Co.,  36  Ark.  262; 

*  FerK>iia  «.  Sbaeffer,  65  Cal.  79.  Svans  «.  Holt,  4  Baxt.  389;  Maclary 

■  MoDcmald  v.  Falyey,  18  Wia.  571;  «.  Reznor,  8  DeL  Ch.  445. 

Chapman  «.  Blakeman,  31  Kao.  684;        ^  Bank  of  Penn. «.  Winger,  1  Rawle^ 

HOI «.  Herman^  59  K.  Y.  396.  295;  18  Am.  Deo.  633. 
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fraudulently  obtained,  it  is  not  necessary  for  plaintiff  to 
return  the  note  before  taking  out  execution.^  If  an  entry 
of  satisfaction  on  the  record  was  made  in  consideration 
of  a  note  which,  by  mistake,  was  for  too  small  a  sum,  an 
action  may  be  sustained  for  the  unsatisfied  part.'  In 
several  of  the  states,  when  property  is  seized  under  execu- 
tion, the  defendant  may  obtain  possession  of  it  by  giving 
a  forthcoming  or  delivery  bond,  by  which  he  and  lus 
sureties  undertake  that  it  shall  be  redelivered  to  the  o£S- 
cer,  to  be  sold  at  the  time  and  place  fixed  for  the  sale; 
and  when  the  officer  returns  such  bond  forfeited  for  a 
breach  of  condition,  execution  may  issue  thereon  against 
the  obligors  in  the  bond.  The  statutory  judgment  aris- 
ing from  this  return  of  forfeiture  is  often  regarded  as  a 
merger  and  satisfaction  of  the  original  judgment/  which, 
however,  may  be  vacated  by  quashing  the  bond,  and  in 
equity  is  sometimes  treated  as  vacated,  and  the  original 
judgment  as  remaining  in  force,  though  no  order  has 
been  made  quashing  the  bond,  *4f  it  be  faulty  on  its  face, 
or  the  security  when  taken  be  insufficient,  or  the  obligors, 
though  solvent  when  the  bond  is  taken,  become  insolvent 
afterwards."  * 

If  a  judgment  debtor  is  merely  a  surety  for  the  pay- 
ment of  the  debt  for  which  judgment  is  recovered  against 
him,  and  this  fact  is  known  to  the  judgment  creditor,  any 
indulgence  given  to  the  principal  debtor,  sufficient  to 
release  the  surety  had  it  been  given  before  judgment,  has 
a  like  effect  if  given  afterwards.' 

A  judgment,  though  not  fully  paid,  may  be  satisfied 
by  a  release  under  seal.*  A  seal  is  by  the  common  law 
essential  to  the  technical  release  of  a  judgment;^  and  a 

>  MitcheU  «.  Hookett»  25  OaL  63S;       « Rhea  «.  Pretton,  75  Va.  757;  Jomi 
85  Am.  Deo.  151.  «.  Myriok's  £x'r»  8  Oratt  179. 

>  Canfield  v.  Miller,  13  Gray,  274.  •  Weeteirelt  o.  Fzeoh,  SS  N.  J.  Eii. 
*  Bank  of  United  States  v.  Patton»    451;  ante,  aec  226. 

5  How.  (MIbs.)  200;  85  Am.  Deo.  428;       •  Bradon   ti  Ward,  42   N.  J.  U 

Witherspoon  v,  Sprinff,  8  How.  (Miss.)    618. 

60;  82  Am.  Dea  810;  Jonee  «.  Far-        '  WhitehUl «.  Wilson,  SPenr.  ft  W. 


qnhar,  1  A.  K.  Marsh,  29;  Doaglas  «.    405;  24  Am.  Dea  326;  Davis  sl  Bov* 
Twombly,  25  Ark.   124;  Freeman  on    ker,  1  Ner.  487. 
Ezecationi^  seo.  264. 
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sealed  release  of  one  joint  judgment  debtor  released  the 
others.^  Releasing  the  lien  of  a  judgment  as  to  certain 
real  estate  does  not  impair  the  plaintiff's  right  to  proceed 
against  other  property  of  the  defendants,  or  of  either  of 
them.' 

Past  IV. 

§  480.  Proceedings  after  Batisfoctlon.  —  While  the 
courts  have  generally  protected  all  third  personsi  acting 
bona  fide  and  without  notice,  on  their  confidence  in  judi- 
cial records,  from  **  all  secret  vices  and  infirmities "  in 
the  proceedings  of  the  courts  or  of  their  officers,  this  pro- 
tection, it  seems,  has  not  been  extended  so  as  to  shield 
purchasers  from  the  perils  of  secret  satisfactions  of  judg- 
ments. The  laws  usually,  if  not  universally,  provide  that 
the  entry  of  satisfaction  may  be  made  on  the  docket,  and 
that  the  execution,  with  a  memoranda  of  the  proceedings 
under  it,  shall  be  returned  to  court,  and  thus  lead  pur- 
chasers to  expect  that  if,  from  an  examination  of  the 
dockets  and  papers  on  file  in  the  case,  no  release  or  satis- 
faction of  the  judgment  is  disclosed,  that  none  in  fact 
exists.  Principles  of  public  policy  are  said  to  require 
that  bidders  at  judicial  sales  shall  have  confidence  in 
the  titles  there  to  be  acquired;  and  that  in  order  to 
create  such  confidence,  they  should  not  be  prejudiced  by 
any  defect  not  known  to  them,  nor  discoverable  by  exam« 
ining  the  record.  Therefore  it  seems  that  good  faith 
toward  purchasers,  as  well  as  the  principles  of  public 
policy  recognized  and  enforced  for  the  benefit  of  the 
whole  community,  demands  that  purchasers  and  other 
third  persons  acting  in  good  faith  should  not  be  injured 
through  secret  releases,  in  order  to  preserve  the  interests 
of  those  persons  whose  negligence  in  not  making  those 
releases  apparent  on  the  record  produced  the  mistake  of 
fact  under  which  the  purchaser  acted.  Nevertheless,  we 
have  the  authority  of  many  cases  showing  that  a  sale  or 

1  Powell  V.  Dryu,  SOGa.  70.  *  Oegner  v.  Warfield,  72  Iowa,  llg 

Churdner  v.  Baker,  25  Iowa»  343^ 
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other  proceeding  under  a  satisfied  judgment  is  void  under 
aU  eireumatajicea}  The  reasoning  on  which  these  cases 
are  based  was  thus  stated  by  the  court  of  appeals  of  the 
state  of  New  York:  "The  judgment  was  the  sole  founda- 
tion of  the  sheriff's  power  to  sell  and  convey  the  premises, 
and  if  the  judgment  was  paid  when  he  undertook  to  sell 
and  convey,  his  power  was  at  an  end,  and  all  his  acts 
were  without  authority  and  void.  The  purchaser  under 
a  power  is  chargeable  with  notice,  if  the  power  does  not 
exist,  and  purchases  at  his  peril."'  There  are,  however, 
a  few  authorities  tending  to  establish  the  proposition  that 
a  sale  under  a  judgment  satisfied  in  fact,  but  not  of  record, 
is  valid  if  made  to  a  stranger  to  the  execution  having  no 
notice,  actual  or  constructive,  of  its  satisfaction.' 

Where  a  judgment  is  alleged  to  have  been  satisfied  in 
fact,  the  court  may  doubtless  entertain  a  motion  to  have 
the  satisfaction  entered  of  record,  and  may  grant  such 
motion,  and  quash  any  outstanding  execution  if  the  facts 
as  alleged  are  clearly  established.^  If,  however,  the  facts 
are  not  conceded,  and  an  issue  of  fact  is  presented,  the 
court  ought  not  to  determine  such  issue  upon  motion,  but 
should  leave  the  parties  at  liberty  to  try  it  in  some  appro- 
priate suit.' 

§  480  a.  Appeal  after  Satisfaction.  —  The  general  prin- 
ciple that  the  payment  of  a  judgment  produces  a  perma- 

I  Swan  V.  Saddlemire,  8  Wend.  676;  >  Craft «.  MerriU,  14  H.  Y.  456. 

Lewis  V.  Palmer,  6  Wend.  868;  Wood  *  Morton  v.  Grenada,  8  Smedet  &  U. 

V.  Colvin,  2  Hill,  666;  38  Am.  Deo.  698;  773;  Doe  v.  IngersoU,  11  Smedet  ft  M. 

State  V.  Salyen,  19  Ind.  432;  Neilson  249;  49  Am.  Deo.  67;  Banks  «.  Sfftoi* 

V.  Neilflon,  6  Barb.  665;  Hammatt  «.  10  Smedet  &  M.  35;  48  Am.  Doe.  734; 

Wyman,  9  Mass.  138;   Carpenter  v,  Jackson  v.  Cad  well,  1  Cow.  622;  Ltd- 

Stilwell,  11  K.  Y.  61;  LaTsl  v.  Bow-  dingtono.  Peck,  2  Conn«  700;  Boreni^ 

ley,  17  Ind.  36;  Dnrette  v,  Briggs,  47  McGehee,  6  Port  432;   31   Am.  Dec 

Mo.  361;  Sbelly  «.  Lash,  16  Minn.  498;  695;  Van  Campen  «.  Snyder,  3  How. 

Hnnter  «.  Stevenson,  1  Hill  (S.  C.)  415;  (Miss.)  66;  32  Am.  Dec  311 ;  HoffinaB 

Marrell  v.  Roberts,  11  Ired.  424;  53  v.  Strohecker,  7  Watts,  86;  32  Am. 

Am.  Dea  419;  McClnre  v,  Lonan,  59  Dec.  740. 

Mo.  234;  Camesv.  Piatt,  59N.  Y.  411;  '  Rnssell  «.  Hngnnin,  1  Scam.  562; 

Frost  V.  Yonkers  Sav.  Bank,  70  N.  Y.  83  Am.  Dec  423;  Smock  «.  Dade,  ( 

560;  26  Am.  Rep.  627;  Drefahl  v.  Tnt-  Rand.  639;   16  Am.  Dec  780;  Admi 

tie,  42  Iowa,  177;  Terry  «.  O'Neal,  71  v.  Smallwood,  8  Jones,  258. 

Tex.  592L  »  McCntoheon  o.  Allen,  96  Pa.  Sltll 
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nent  and  irrevocable  discharge  of  it  has  been  thought  to 
apply  to  the  right  of  appeal,  and  it  has  been  insisted  that 
a  paid  judgment  or  a  judgment  otherwise  satisfied  is  so 
obliterated  that  it  no  longer  exists  as  a  subject  of  review.^ 
If  the  party  in  whose  favor  a  judgment  is  rendered  re- 
ceives payment  thereof,  or  seeks  by  the  issuing  on  an 
execution  to  compel  such  payment,  he  probably  estops 
himself  from  taking  an  appeal  from  such  judgment,  or 
from  further  prosecuting  an  appeal  previously  taken,  on 
the  principle  that  one  will  not  be  permitted  to  accept  and 
retain  the  fruits  of  a  judgment  and  at  the  same  time  to 
insist  that  it  is  erroneous.*  But  there  are  other  cases 
permitting  parties  to  accept  sums  to  which  they  have 
been  declared  entitled,  and  afterward  to  show  upon  ap- 
peal that  they  were  entitled  to  larger  sums.*  One  against 
whom  a  judgment  is  entered,  if  he  fails  to  satisfy  it,  must 
expect  to  see  his  property  seized  and  sold  at  a  sacrifice, 
and  it  is  difficult  to  conceive  how  his  payment  of  the 
judgment  can  give  rise  to  any  estoppel  against  his  seek- 
ing to  avoid  it  for  error.  Nevertheless  there  are  cases 
deciding  that  one  paying  a  judgment  against  him  pre- 
cludes all  appeal  therefrom.^  The  better  view,  we  think, 
is,  that  though  execution  has  not  issued,  the  payment  of 
a  judgment  must  be  regarded  as  compulsory,  and  there- 
fore as  not  releasing  errors,  nor  depriving  the  payor  of 
his  right  to  appeal,'  though  there  may  be  circumstances 
in  which  a  defendant  by  paying  part  of  a  judgment  to 
gain  a  special  advantage  may  estop  himself  from  prosecut* 
ing  an  appeal.* 

>  Morton  «.  Super.  Ct.,  66  CU.  496.        *  Catlin  «.  Wheeler,  49  Wis.  607; 

•Knapp  V.  Brown,  46  N.  Y.  207;  Higbie  o.  Westlake,   14  N.  Y.   281; 

Knox  V.  Steele,  18  AU.  816;  64  Am.  Me&dera  v.  Gray,  60  Mias.  400;  46  Am. 

Dec  181 ;  In  re  Baby,  87  GaL  200;  22  Rep.  414;  Clowes  v.  Dickenson,  8  Cow. 

Am.  SL  Bep.  239;  People  v.  Bums,  890;  Erwin  v.  Lowry,  7  How.  172. 
78  CaL  646;  Alexander  v.  Alexander,        *  Sager  v.  Moy,  15  R.  L  628;  Bor* 

104  N.  Y.  643;  Murphy  v.  Murphy,  galthous  v.  Farmers'  &  M.  L  Co.,  36 

46  Ala.  123;  Holt   v.    Reid,    46    111.  Iowa,  260. 

181;  Corwin  v,   Shoup,  76   HI.   246;        ^Bicheson  v.  Ryan,  14  HI.  74;  66 

Altoona  v.  Delaware,  44  Iowa,  201;  Am.  Deo.  493;  Hatch  v.  Jaoobson,  94 

Ply  p.  Bailey,  37  Pa.  St.  366;  Lam-  HI.  584;  Page  v.  People,  99  HL  418. 
pbray  V.    Henk,    16  Minn.  406;  HaU        •  Smith  v.  O'Brien,  146  Mass.  294. 
9.  Uey,  37  Fa.  St.  366. 
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CHAPTER  XXL 

REVERSED  JUDGMENXa 

S  481.  Effect  of  revenaL 

8  482.  Reititation  between  the  purtiee. 

1 433.  Caaes  denying  restitution  between  the  paitiML 

8  484.  Reititation  from  third  persona. 

§  481.  Effect  of.  —  The  reversal  of  a  judgment  by  any 
competent  authority  reetores  the  parties  litigant  to  the 
same  condition  in  which  they  were  prior  to  its  rendition. 
The  judgment  reversed  becomes  mere  waste  paper;  and 
the  parties  to  it  are  allowed  to  proceed  in  the  court  below 
to  obtain  a  *' final  determination  of  their  rights''  in  the 
same  manner  and  to  the  same  extent  as  if  their  cause 
had  never  been  heard  or  decided  by  any  court.^  Neither, 
in  the  subsequent  prosecution  of  the  cause,  can  suffer 
detriment  nor  receive  assistance  from  the  former  adjudi- 
cation. An  exception  to  this  rule  exists  when  a  cause  is 
remanded  for  further  proceedings  in  accordance  with  the 
opinion  of  the  court,  and  those  proceedings  do  not  in- 
volve a  re-examination  of  all  the  issues  disposed  of  by  the 
original  judgment.  In  an  action  involving  an  accounting, 
the  judgment  was  reversed  because  of  an  error  of  the  court 
in  allowing  and  computing  interest  on  monthly  balances 
due  the  plaintifiT.  When  the  cause  again  came  up  for 
hearing  in  the  trial  court,  the  plaintiff  insisted  that  the 
cause  should  be  tried  anew  upon  all  the  issues,  and  that 
the  intervener  therein  should  offer  evidence  to  support 
the  complaint  of  intervention.  Thereupon  it  was  deter- 
mined that  the  trial  court  need  not  try  anything  anew 
except  the  issue  formerly  erroneously  decided  by  it,  and 
should  ''in  other  respects  pass  upon  the  issues  in  the 
light  of  the  testimony  already  before  it,  or  adopt  the  facts 


>  Ragan   «.    Cayler,    24   Ga.    400;    Tille  G.  Oo.  «.  ZaneaviU«^  47  Ohio  8k 
French  v.  Edwarda,  4  Saw.  125;  Zanea*    35. 
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already  found  upon  such  testimony.'' '  If  a  judgment  of  re- 
versal is  reversed  by  a  superior  tribunal,  this  last  reversal 
reinstates  the  original  judgment.*  A  reversal  by  agree- 
menty  or  upon  confession  of  errors,  is  as  potent  as  though 
it  were  the  result  of  the  most  persistent  litigation.'  If  a 
judgment  is  reversed,  and  remanded  for  a  new  trial,  after 
which  the  plaintiff  dismisses  his  action,  or  becomes  non- 
suit, the  matters  decided  in  the  action  are  not  res  judicata 
because  the  appeal  and  reversal  destroyed  the  judgment 
entered  in  the  action,  and  the  subsequent  dismissal  or 
nonsuit  prevented  the  entry  of  any  judgment  finally  de- 
termining the  rights  of  the  parties.^  A  judgment  having 
been  recovered  in  a  justice's  court,  the  defendant  paid  it; 
but  afterward  he  appealed,  and  obtained  a  reversal  on 
technical  grounds,  by  which  he  was  awarded  restitution 
and  his  costs  of  appeal.  He  did  not  collect  the  sum  to 
which  he  was  entitled  under  the  judgment  of  restitution. 
The  plaintiff  commenced  another  action  for  the  same 
cause.  The  defendant  then  pleaded  as  a  bar  the  former 
judgment  and  its  payment.  The  court  held  that  by  the 
proceedings  on  appeal  in  the  first  suit  the  judgment 
therein  had  been  extinguished;  that  the  payment  made 
in  the  former  suit  was  on  the  judgment,  and  not  on  the 
antecedent  debt;  that  such  debt  was  still  in  forcci  un- 
affected by  the  reversed  judgment  and  iU  payment;  and 
that  the  defendant  could  plead  his  judgment  obtained  on 
appeal  as  an  offset,  but  not  as  a  bar,  in  the  present  ac- 
tion.' Where  a  judgment  is  against  two  or  more  persons, 
one  only  of  whom  appeals,  its  reversal,  if  the  judgment 
was  binding  upon  the  defendants  jointly,  or  if  all  must 
co-operate  in  complying  with  the  judgment,  affects  the 
parties  who  did  not  appeal  to  the  same  extent  as  those 
who  did.'    But  if  a  defendant  does  not  appeal,  and  is  not 

>  Chandler  v.  People's  8.  B.,  73  OaL  *  Maghee  v.  Collins,  27  Ind.  S8. 

317;  2  Am.  St  Rep.  812.  <  Bucher  «.  Cheshire  B.  R.  Ca,  126 

t  Simmons  «   Prioe,   18  AU.  406;  U.  8.  555. 

Argenti  «i  San  Francisco,  30  Cal.  458;  ^  Close  «.  Staart,  4  Wend.  96. 

Stearns  v,  Agnirre,  7  CaL  448;  Phelan  *  Pittsburgh  ete.  B't  Ca  tb  RenoL 

«.  San  Francisco,  9  Cal  16;  Mead  v.  123  HI.  273. 
Mead,  18  Barb.  67a 
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made  a  party  to  the  appeal  by  the  service  on  him  of  no* 
tice  thereof,  an  appeal  by  his  co-defendant,  followed  by  a 
reversal  of  the  judgment,  cannot  authorize  the  retrial  of 
the  cause  as  against  the  non-appealing  defendant,  and  the 
new  trial  must  be  confined  to  the  issues  between  the  par* 
ties  to  the  appeal.^  The  effect  of  a  reversal  is  not  im- 
paired by  the  fact  that  during  the  pendency  of  the  suit, 
or  after  the  entry  of  the  judgment  in  the  trial  court,  the 
party  there  successful  sells  and  conveys  the  subject-matter 
of  litigation  to  a  stranger.  Hence  if  after  judgment  is 
entered  quieting  plaintiff's  title  to  a  tract  of  land,  he 
conveys  it,  his  grantee  accepts  the  hazard  of  having  such 
judgment  reversed.* 

§  482.  Restitution  between  the  Parties.  —  Upon  the 
reversal  of  the  judgment  against  him,  the  appellant  is 
entitled  to  the  restitution  from  the  respondent  of  all 
the  advantages  acquired  by  the  latter  by  virtue  of  the 
erroneous  judgment.  The  successful  appellant  is  entitled 
to  a  restitution  of  everything  still  in  possession  of  his 
adversary  in  specie;  not  the  vcUue,  but  the  thing.*  If 
money  has  been  collected  by  the  plaintiff  in  the  judg- 
ment, whether  under  execution  or  not,  an  action  lies 
against  him  to  recover  it  back.^  The  statute  of  limita- 
tions commences  running  in  relation  to  such  actions  in 
favor  of  respondent  from  the  time  of  the  reversal.*  If 
the  plaintiff  purchases  the  property  of  the  defendant  at  a 
sale  under  a  judgment  or  decree,  his  title  will  be  defeated 
by  a  subsequent  reversal.*  But  a  subsisting  judgment, 
though  afterward  reversed,  is  a  sufficient  justification  for 
all  acts  done  by  plaintiff  in  enforcing  it  prior  to  the  re- 

>  Withers  v.  Jacks,  79  Cat  297;  12  *  Gk>tt  9,  Powell,  41  Mo.  416;  Roy- 
Am.  St.  Rep.  143.  nolds  v.  Harris,  14  OaL  667;  76  Am. 

*  Lord  V.  Hawkins,  39  Minn.  73.  Deo.  459;  Twogood  «.  FranUin,  27 

*  Gott  V.  Powell,  41  Mo.  416;  Bick-  Iowa,  239;  Marks  «.  Gowles,  61  Ala. 
•U  V.  Garner,  31  Ohio  St  28.  299;  Gould  «.  Stembnrff,  128  BL  510; 

*  Bann  v.  Reynolds,  18  OaL  276;  15  Am.  St.  Rep.  138;  Adams  «.  Odcnn* 


8choley_v.  Halsey,  72  H.  Y.  578;  Ex    74  Tez.  206;  16  Am.  St  Rep.  8S7j 

Walter  Broc»  89  Ala.  237;  18    Welcker  o.  Staple 
Am.  St  Rep.  103.  Am.  8f  Rap.  869. 


parte  Walter  Broc»  89  Ala.  237;  18    Welcker  o.  Staples,  88  Tenn.  49;  17 
m.St  Rep.  103.  .       ~    ~       ^x. 

*  Crocker  «.  Clements,  23  AU.  296. 
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versaL  Thus  if  the  defendant  is  taken  in  ezecutioni  the 
subsequent  reversal  of  the  judgment  will  not  render  the 
plaintiff  liable  to  an  action  for  false  imprisonment;  for 
the  act  of  imprisonment,  when  directed  by  the  plaintiff, 
was  sanctioned  by  a  then  valid  judgment.*  Whether  the 
defendant  may  elect  to  affirm  the  sale,  notwithstanding 
the  reversal  of  the  judgment,  and  recover  of  the  plaintiff 
the  damages  resulting  therefrom,  is  an  unsettled  question. 
In  California,  the  defendant  may,  at  his  election,  affirm 
the  sale,  and  recover  of  plaintiff  the  value  of  the  property 
lost  thereby.'  On  the  other  hand,  it  has  been  held  that 
the  losing  party  has  the  right  to  restore  the  thing  sold, 
and  when  he  can  do  so,  cannot  be  required  to  account 
for  its  value.  If  the  judgment  is  modified  by  reducing 
its  amount,  the  appellant  cannot  compel  the  respondent 
to  keep  the  property  purchased,  and  to  pay  the  difference 
between  the  amount  at  which  it  was  sold  under  execu- 
tion and  the  amount  of  the  judgment  as  modified.'  If 
the  property  sold  consisted  of  stock  in  a  corporation 
which  has  deteriorated  in  value,  plaintiff  is  not  required 
to  account  for  the  value  of  the  stock  at  the  time  of  the 
sale,  nor  to  retain  it  at  the  amount  of  his  bid.*  As  to  the 
amount  which  the  defendant  may  recover  when  the  prop« 
erty  sold  is  not  restored  to  him,  the  courts,  other  than 
those  in  California,  agree  that  it  cannot  exceed  the 
amount  realized  at  the  sale  thereof.  In  other  words, 
plaintiff  is  not  required  to  restore  a  sum  in  excess  of 
that  which  he  received  under  his  judgment.'  An  assignee 
of  a  judgment  is  not  a  stranger  thereto.  If  he  takes  out 
execution  and  sells  the  defendant's  property,  and  becomes 
the  purchaser  thereof,  and  the  judgment  is  subsequently 

0 

'  Simpaoii «.  Horenbeck,  8  Lans.  63.  K.  H.  171;  McOnire  v,  Ely,  Wright» 

s  Kesmolda  «.  Hosmer,  45  CaL  630.  620;  Bryant  v.  Fairfield,  61  Me.  164; 

•  Mimson   III    Plamxner,   68   Iowa,  Eames  v.  Steyena,  26N.  H.  117;  Baok- 

736.  \  hunt  v.  Mayo^  Dver,  363;  Biekerataff 

«  Fort  M.  jL  Oa  «.  Batavia  Bank,  77  v.  Dellinger,  1  Murph.  272;  Eyre  v. 

Iowa,  393.  VToodfine,  Cra  Jao.  278.     See,  how« 

^Peck  9.  McLean,  36  Minn.  228;  1  ever,  Gould  v.  Stembnrg,  128  BL  610; 

Am.  St.  Rep.  666;  Oay  «.  Smith,  38  16  Am.  St.  Rep.  138. 


§  482  ESVSRS£D   JUDOMENTS.  886 

reversed,  he  stands  Id  no  better  a  position  than  the  origi- 
nal plaintiff  in  like  circumstances.^  If  a  suit  is  brought 
to  foreclose  a  lien,  and  another  lien-holder  is  made  a  party 
defendant,  and  asserts  his  claim  by  cross-bill,  and  a  decree 
is  entered  under  which  a  sale  is  made  to  the  defendant 
lien-holder,  who  pays  the  money  into  court,  and  the  money 
is  thereupon  distributed  by  the  court  among  all  the  lien- 
holders  according  to  their  priorities,  such  purchaser, 
though  a  party  to  the  suit,  is  protected  in  \^s  purchase 
from  a  subsequent  reversal  of  the  decree.*  (  If  the  judg- 
ment reversed  was  for  the  possession  of  property,  the 
^/  court  will  restore  to  such  possession  all  persons  who  may 
have  been  dispossessed  under  its  judgment.  /  An  order 
for  such  restitution  is  deemed  a  part  of  the  judgment  of 
reversal.*  During  the  period  in  which  the  defendants  are 
dispossessed,  other  persons  may  enter  upon  the  possession 
of  the  property,  in  addition  to  those  placed  in  possession 
under  the  judgment.  If  these  persons  are  in  privity  with 
those  so  placed  in  possession,  no  doubt  restitution  will  be 
awarded  against  them.  But  instead  of  being  in  such 
privity,  they  may  have  entered  under  an  adverse  claim 
of  title.  Nevertheless  it  has  been  held  that  they  must 
be  dispossessed,  because  "  the  court  cannot,  without  put- 
ting them  out,  undo  its  own  wrong.'' ^  With  respect  to 
the  mode  of  obtaining  restitution  after  the  reversal  of  a 
judgment,  the  practice  is  not  uniform.  Sometimes  a  writ 
of  or  order  for  restitution  is  obtained  from  the  court  ren- 
dering the  judgment  of  reversaL'  But  we  think  the  more 
usual  practice  is  to  proceed  by  petition,  rule,  or  motion 


'  Reynolds  v.  Hotmer,  45  OaL  630;  ine,  5  Hoasi.  165;  fish  «.  Toner,  40 
McJUton  «.  Loye»  13  UL  4S6;  54  Am.  Mum.  211;  Perry  «.  Tupper,  71  K.  a 
Dec.  449.  385;    Lytle  v.  Lytle,  M  K.  a  522; 


*  Mnrphy  v.  Longworth,  14  Ohio  St.  Bonyon  «.  Hall,  10  Ark.  47ft. 
849;  84  Am.  Deo.  383.     But  the  rule  *  Qnan  Wo  Chnng  v.  Lanmeister»  S3 
11  otherwise  if  he  receives  the  chief  Cal.  384;  17  Am.  St.  Rep.  261. 
benefit  of  the  sale:  Walpoie  v.  Ink,  9  *  Hall  v.  Wells,  64  Ifias.  289;  Vro- 
Ohio  St.  143.  man  v,  Dewey,  23  Wis.  626;  Mai^et 

*  Perry  v.  Tapper,  70  N.  0.  638;  N.  B.  sl  Pacific  N.  B.,  102  N.  Y.  464; 
Watson  V.  Tmstees,  2  Jones,  212;  Hall  Ez  parte  Morriib  9  WalL  605. 

V.  Wells,  54  Miss.  289;  Shaw  il  Flem- 
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in  the  trial  court,  which  will  thereupon  order  restitution 
to  be  made.'  The  right  to  restitution  cannot  in  any  case 
be  resisted  on  the  ground  that  on  the  final  hearing  of 
the  cause  it  will  appear  that  the  party  of  whom  restitu- 
tion is  sought  is  entitled  to  the  property  of  which  he  got 
possession,  or  of  the  money  which  he  received  under  the 
reversed  judgment.'  In  addition  to  the  remedy  by  appli* 
cation  to  the  court  in  the  original  action,  resort  may  be 
had  to  an  independent  action  to  recover  property  remain- 
ing in  the  possession  of  the  respondent  and  acquired 
under  the  judgment^  or  moneys  received  by  him  in  satis- 
faction thereof.' 

§  483.  Oases  Denying  Bestitution  between  the  Par- 
ties.—  We  have  stated  in  the  preceding  section  that  a 
plaintiff  purchasing  at  a  sale  under  his  own  execution  is 
liable  to  the  loss  of  the  property  thus  bought,  upon  the 
reversal  of  his  judgment.  This  statement  we  believe  is 
fully  supported  by  the  present  state  of  the  authorities. 
While  the  decisions  directly  in  point  may  not  be  numer- 
ous, the  expressions  made  in  a  large  number  of  cases  show 
that  the  opinion  of  the  judges  has  been  nearly  unanimous 
to  the  effect  that  the  plaintiff  cannot,  after  the  reversal  of 
his  judgment,  retain  the  property  of  the  defendant  ac- 
quired after  such  judgment.  But  the  case  of  Parker  v. 
Andersanf  6  T.  B.  Mon.  455,*  decided  in  Kentucky  nearly 
half  a  century  ago,  is  authority  to  show  "that  the  parties 
to  a  judgment  or  decree  are,  equally  with  all  others,  at 
liberty  to  bid  and  purchase  property  exposed   for  sale 

1  Green    v,    Brangle,   84   Va.   913;  96  Ba.  St.  333;  Matfber  v.  Kellogg,  24 

Fleming  «.  Redick,  6  Grati  272;  50  Wend.  30;  RepoIdB  v.   Hoimer,  45 

Am.  Deo.  119;  Manaon  «.  Plnmmer,  Gal.  616;  MoJilton  v.   LoTe,   13  Hi, 

58  Iowa,  736;  Gregory  «.  Litsey,  9  B.  486;  54  Am.  Dec.  449. 
Mon.  43;  48  Am.  Deo.  415;  Reynolda        *  See  aleo  Goasom  v.  Donaldson,  IS 

r.  Harris,  14  CaL  667;  76  Am.  Dec  B.  Mon.  230;  68  Am.  Dec.  723;  Yoonm 

459;  Kesbitt  v.  Dallam,  7  Gill  ft  J.  v.  Foreman,  7  Rep.  526.     Thia  mle 

512;  28  Am.  Dec  236.  cannot  apply  where  the  jndgment  ia 

'  Bz  parte  Walter  Broa.,  80  Ala.  reversed    oecaoae  it  it  void.      Here 

837;  18  Am.  St.  Bep.  103.  there  mnst  be  reatttntion,  for  tiiere 

'  Dnncan  v.  Kirkpatrick,  18  Serg.  ft  was  never  a  valid  judgment:  Smith  «. 

K  292;  Travelert  hut.  Cow  v.  Heath.  Bohon,  12  Bnah,  448. 
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under  a  judgment  or  decree,  and  there  is  the  same 
son  for  protecting  the  same  interests  acquired  by  a  party 
under  a  purchase  as  that  of  a  stranger."    The  doctrina 
thus  laid  down  was  recognized  and  reasserted  by  Justice 
Field,  of  the  supreme  court  of  the  United  States,  in  a  case 
decided  by  him  in  the  ninth  circuit     In  this  case  he 
said:  ''Expressions  were  cited  from  various  opinions  of 
different  judges  to  the  effect  that  by  the  reversal  the  de- 
fendant or  unsuccessful  party  in  the  court  below  is  to  be 
restored  to  all  things  which  he  lost  by  the  erroneous  judg- 
ment or  decree,  and  that  protection  is  afforded  to  strangers 
at  judicial  sales,  in  order  to  encourage  bidding.     Expres- 
sions of  this  kind  may  be  very  just  and  appropriate  in 
connection  with  the  principal  facts  of  the  special  cases 
in  which  they  are  used;  but  they  do  not  express  a  rule 
applicable  in  all  cases,  or  furnish  the  true  reason  for  the 
protection  extended  to  purchasers  at  judicial  sales.     The 
principle  that  the  defendant  or  unsuccessful  party  in  the 
court  below  is  to  be  restored  to  aU  things  which  he  lost  by 
the  erroneous  judgment  or  decree  cannot  apply  to  those 
things  the  title  of  which  may  be  transferred  by  proceed- 
ings taken  for  the  enforcement  of  the  judgment  or  decree, 
when  its  enforcement  is  not  stayed  pending  the  appeal. 
The  restoration  in  specie  in  such  cases  being  impossible 
without  infraction  of  the  principle  by  which  judgments 
of  courts  are  upheld  and  enforced,  it  follows  that  the  right 
which  the  reversal  gives  must  be  that  of  action  to  recover 
an  equivalent  for  the  lost  thing.     And  perhaps  the  rule 
may  be  stated  thus:  That  the  defendant  or  unsuccessful 
party  in  the  court  below  is  to  be  restored  by  reversal  to 
all  things  which  he  lost  by  the  erroneous  judgment  or 
decree,  if  the  title  to  them  has  not  passed  by  the  previous 
enforcement  of  the  judgment  or  decree,  and  in  such  case 
he  is  to  have  a  right  of  action  for  a  money  equivalent. 
The  rule  as  thus  stated  would  leave  the  parties  to  take 
advantage  of  the  proceedings  for  the  enforcement  equally 
with  third  persons.     There  is  no  reason  why  they  should 
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not  have  the  same  protection  extended  to  them  as  to 
strangers.  The  judgment  or  decree  is  equally  binding 
upon  ally  and  should  be  equally  efficacious  for  protection. 
When  the  judgment  or  decree  directs  a  sale  of  property  of 
the  defendant,  it  may  be  regarded  as  a  power  of  attorney 
to  the  officer  charged  with  its  execution  created  by  the 
law,  and,  like  any  other  power,  sufficient  to  give  validity 
to  the  acts  of  the  officer  until  the  power  is  revoked  by  the 
reversal.  There  is  no  prohibition  in  the  law,  or  objection 
in  the  reason  of  the  thing,  against  a  party  taking  ad- 
vantage of  the  proceedings  had  for  the  enforcement  of 
the  judgment  which  he  has  recovered.  Strangers  are 
protected,  not  because  a  contrary  rule  would  discourage 
bidding,  but  because  they  have  a  right  to  rely  upon  the 
validity  of  the  judgment  and  invoke  its  protection  for  all 
acts  done  under  it  whilst  it  is  in  force,  and  for  the  rights 
they  have  acquired  thereby."  Judge  Field  then  pro- 
ceeded to  quote  at  length  from  the  opinion  of  the  court 
in  Parher  v.  Anderson^  5  T.  B.  Mon.  455,  and  added,  after 
such  quotation,  that  ''with  the  views  thus  forcibly  ex- 
pressed we  fully  concur."  * 

§  484.  Restitution  from  Third  Persons. — The  law  per- 
mits judgments  and  decrees  to  be  enforced  during  the 
time  in  which  appeals  may  be  taken,  and  also  while 
appeals  are  pending  and  undetermined,  unless  some  bond 
or  other  security  given  as  required  by  law  operates  to 
stay  the  proceedings.  Courts  have  always  construed  the 
law  so  as  to  impart  confidence  in  judicial  sales  by  pro- 
tecting purchasers  thereat  from  those  ill  consequences 
which  the  latter  might  suffer  if  the  title  acquired  by  them 
depended  upon  the  freedom  of  prior  proceedings  from  all 
errors  of  law.  It  was  thought  to  be  unjust  to  require  pur- 
chasers to  suffer  for  errors  committed  by  the  judges  of  the 

*  South  Fork  Canal  Co.  «.  Gordon,  850,  shown  that  he  is  fally  conscioos 

2  Abb.   479,   48S.    Jndge  Field,   by  that  the  principles  announced  by  him, 

whom  the  aboTe  case  was  decided,  has  and  quoted  above  in  tiie    text,   ara 

■inoe^   in  Oalpin  «.  Page,  18  WalL  against  the  weight  of  the  antiiorities. 
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subordinate  courts,  and  impolitic,  by  making  such  a 
quirement,  to  discourage  bidders  at  such  sales,  and  thereby 
to  expose  large  amounts  of  property  to  the  hazard  of  being 
sacrificed  at  nominal  prices.  Therefore  it  is  a  rule,  no- 
where disputed,  that  third  persons  purchasing  at  a  sale  made 
under  the  authority  of  a  judgment  or  decree,  not  suspended 
by  any  stay  of  proceedings,  thereby  acquire  rights  which 
no  subsequent  reversal  of  such  judgment  or  decree  can 
in  any  respect  impair.*  Nor  is  the  fact  that  the  pur- 
chaser was  notified  not  to  purchase,  because  the  judgment 
was  claimed  to  be  erroneous,  and  that  an  attempt  would 
be  made  to  procure  its  reversal,  of  any  consequence.' 
In  Illinois,  while  it  is  conceded  that  a  purchase  by  the 
plaintiff  in  the  judgment  is  subject  to  be  annulled  by  a 
subsequent  reversal,  the  assignee  from  plaintiff  of  the 
certificate  of  purchase,  under  an  assignment  made  before 
any  reversal,  is  held  to  occupy  as  favorable  a  position  as 
if  he,  instead  of  being  an  assignee,  were  the  original  pur- 
chaser at  the  sale.'  Such,  also,  is  the  rule  in  Missouri 
'*  The  purchaser  in  such  cases  must  be  regarded  as  a  par- 
chaser  without  notice,  since  he  buys  from  a  party  who 
derives  title  from  a  judgment  and  execution  valid  at  the 
time,  and  really  occupies  the  same  position  as  if  he  had 

1  Reynolds  v.  Hams,  14  GaL  6S7;  60  Ala.  663;  Porter  «.  Robinaon,  S 

76  Am.  Dec.  459;  Farmer  v.  Rogers,  A.  K.  Marsh.  263;  13  Am.  Dea  163; 

10  Cal.  336;  Habbell  v.  Broadwell's  Woodcock  v.  Bennett*  1  Cow.  711;  13 

Heirs,  8  Ohio,  120;  Hansohild  v.  Staf-  Am.  Dec  668;  Freeman  on  Bzeontioiis, 

fwd,  27  Iowa,  301;  Frost  v.  MoLeod,  sea  346;  Little  v.  Bnnoe,  7  N.  H.  485; 

19  La.  Ann.  69;  Lovett  v,  German  Re-  28  Am.  Dec.  363;  Goudy  «.  Hall,  36 

formed  Church,  12  Barb.  67;  Coster  v.  III.  313;  87  Am.  Deo.  217;  Sntion  «. 

Peters,  7  Rob.  (N.  T.)  386;  4  Abb.  Pr.,  Schonwald,  86  N.  C.  198;  41  Am.  Rep. 

N.  S.,  63;  Pitfield  v,  Gazzam,  2  Ala.  466;  Gibson  v.  Lyon,  116  U.  &  4^; 

326;  Gott  v.  Powell,  41  Mo.  416;  Dor-  Corwithe  v.  State  Baiik,  18  Wia.  660; 

sey  o.  Thompson,  37  Md.  26;  Feaster  86  Am.  Dec.  793.    Notwithstanding 

V.   Fleming,   66   IlL   467;    Fergus  v.  the  numerous  authorities  to  the  oon- 

Woodwork,  44  HI.  374;  Ward  o.  Hoi-  trary,  it  was  said  in  a  case  decided  in 

lins,  14  Md.  168;  Stroud  v.  Csaey,  26  New  York  to  be  conceded  that  the  rs- 

Tez.  740;  78  Am.  Dec.  666;  Stinson  v.  versal  of  a  decree  invalidates  a  sale 

Ross,  61  Me.  666;  81  Am.  Dec.  691;  made  thereunder:  Wambaagho.Gatoi» 

Jesup  «.  City  Bank,  16  Wis.  604;  82  S  K.  T.  144 

Am.  Dec.  703;  Taylor  p.  Lauer,  26  La.  '  Irwin  v.  Jeffers,  3  Ohio  St.  889. 

Ann.  307;  Marks  t7.  Cowles,  61  Ala.  *  Guiteau  v.  Wiseley,  47  DL  433; 

299;  Wood  v.  Jackson,  8  Wend.  9;  22  Homer  v.   Zimmerman,  46    lU.    14; 

Am.  Deo.  603;  Lesslie  «.  Richardson,  Wadhams  «.  Gay,  73  HI.  422. 
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himself  bought  at  the  sherifif's  sale.    Whilst,  therefore, 
the  title  of  the  plaintiff  in  the  execution  would  be  annulled 
by  the  reversal  of  the  judgment,  the  sale  or  conveyance 
by  the  plaintiff  to  a  third  person  before  the  reversal  of 
the  judgment  would  be  valid,  and  the  purchaser,  suppos- 
ing the  purchase  to  be  in  good  faith,  would  be  protected 
from  the  risks  which  his  vendor  would  be  subject  to."^ 
On  the  other  hand,  after  a  very  thorough  consideration, 
this  question  has  received  an  entirely  different  answer 
from  the  supreme  court  of  Alabama.'    This  court  very 
justly  concluded  that  "  the  right  of  a  party  aggrieved  by 
an  erroneous  judgment  to  a  restoration  to  the  condition 
in  which  he  was  when  it  was  rendered  would  be  of  little 
avail  if  through  the  mechanism  of  an  alienation  to  a 
party  bound  to  know  that  the  right  exists  it  could  be  de- 
feated''; and  the  court  shows  by  the  commbn-law  author- 
ities that  upon  the  reversal  of  a  judgment  lands  extended 
upon  elegit  were  revested  in  the  defendant,  though  the 
plaintiff  had  in  the  mean  time  sold  and  conveyed  them 
to  a  stranger.'    The  rule  which  protects  strangers  purchas- 
ing at  judicial  sales  from  loss  of  title  by  a  reversal  of  the 
judgment  was  doubtless  adopted  from  considerations  of 
public  policy,  which  required  that  such  strangers  should 
be  encouraged  to  bid,  and  the  danger  of  the  sacrifice  of 
the  debtor's  property  by  a  sale  for  less  than  its  value 
thereby  diminished.     This  object  is  in  no  respect  pro- 
moted by  an  extension  of  the  rule  to  purchasers  who  do 
not  bid  at  the  forced  sale.     Neither  the  interests  of  the 
community  in  general,  nor  of  the  class  whose  property  is 
to  be  sold  under  execution,  can  be  in  any  degree  shielded 
from  sacrifice  by  this  extension,  which,  after  the  sale  has 
been  made,  and  the  sacrifice  has  been  realized  or  avoided, 

1  Vogler  «.   Montgomeiy,  1   Cent.  *  Marks  «l  Cowlet,  61  Ala.  299.    To 

L.  J.  65;  64  Mo.  577;  MoOormiok  n,  the  same  effect,   Adama  v.  Odom,  74 

MeClore,  6  Blackf.  466;  39  Am.  Deo.  Tex.  206;  15  Am.  St  Rep.  827. 

441;  McAnaland  0.  Fundi,  1  Keb.  211;  *  Goodyere  v.  Inoe,  Cro.  Jao.  246;  Bry- 

9S  Am.    Dec.  858;  Taylor  v.  Boyd,  8  ant  v.  Fairfield,  51  Me.  154;  Delano  v, 

Ohio^  337;  17  Am.  Dec  603.  Wilde,  11  Gray,  17;  71  Am.  Dec.  687. 
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merely  authorizes  the  purchaser  to  transfer  a  better  title 
than  he  ever  acquired. 

In  Iowa,  a  statute  provides  that  property  acquired  by  a 
bona  fide  purchaser  shall  not  be  affected  by  a  future  re- 
versal of  the  judgment.  A  purchase  at  an  execution  sale 
having  been  made  by  the  attorney  of  the  plaintiff,  and 
the  judgment  being  afterward  reversedi  the  question 
arose  whether  an  attorney  of  the  plaintiff  could  be  a  bona 
fide  purchaser  within  the  meaning  of  the  statute.  The 
court  held  that  "  a  purchase  of  land  at  a  sheriff's  sale  by 
the  plaintiff  in  execution  or  his  attorney,  with  actual 
knowledge  of  the  pending  appeal,  is  at  the  peril  of  the 
purchaser,  and  the  party  or  his  attorney  thus  buying  is 
not,  within  the  meaning  of  the  statute,  a  bona  fide  pur- 
chaser." ^  It  was  further  intimated  by  the  judge  deliver- 
ing the  opinion  of  the  court  that  he  doubted  whether  any 
person  having  notice  of  a  pending  appeal  is  protected  by 
this  statute  as  a  bona  fide  purchaser.  This  statute  is,  un- 
doubtedly, a  mere  declaration  of  the  previous  common- 
law  rule;  and,  like  that  rule,  was  adopted  in  furtherance 
of  the  policy  of  encouraging  bona  fide  bidding  at  involun- 
tary sales.  The  fact  of  notice  of  the  pendency  of  an  ap- 
peal, therefore,  cannot  be  material  in  determining  whether 
a  purchaser  should  be  protected  by  the  statute.  The  tak- 
ing of  an  appeal  is  a  matter  always  easily  ascertained  by 
an  examination  of  the  papers  on  file  in  the  clerk's  office; 
and  if  knowledge  in  relation  to  this  fact  affected  the  rights 
of  purchasers,  no  hardship  would  result  from  requiring 
them  to  make  such  an  examination.  But  the  greater  the 
number  of  persons  having  information  of  the  appeal,  the 
fewer,  according  to  the  views  of  this  judge,  would  be 
the  number  qualified  to  become  bona  fide  purchasers,  and 
the  greater  would  be  the  diminution  of  that  competition 
which  the  statute  was,  no  doubt,  designed  to  encourage. 
We  can  see  no  reason  why  an  attorney  may  not  be  a  bona 
fide  bidder.    If  no  stay  of  execution  is  procured  by  the 

1  Twogood  VL  Frankliiky  27  lowa^  238. 
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defendant,  the  sale  may,  at  the  option  of  the  plaintiff, 
proceed,  though  an  appeal  is  taken  and  every  person  in 
the  state  notified  of  that  fact    The  interests  of  defendants 
in  general  require  that  everybody  may  bid.    If  the  attorney 
is  prohibited  or  discouraged  from  bidding,  the  defendant 
is  thereby  injured  by  the  decrease  in  competition.     If  an 
attorney  complies  with  his  bid,  by  payment  out  of  his  own 
funds,  on  what  grounds  is  it  less  a  bona  fide  bid  than  if 
made  by  some  other  person  ?    The  title  of  plaintiff  is  held 
to  be  liable  to  be  divested  by  a  reversal,  because  his  pur- 
chase is  paid  for  by  a  judgment  which  he  ought  not  to 
have  had,  and  because  it  is  neither  just  to  the  defendant 
nor  conducive  to  a  good    public  policy  that  the  ad- 
vantages secured  by  an  erroneous  adjudication  should  be 
longer    retained.     But  an   attorney  who   has  paid   the 
amount  of  his  bid,  with  or  without  notice  of  an  appeal, 
stands  in  a  different  position  from  that  of  a  party  to  the 
suit,  and  in  a  similar  position  to  that  of  a  third  person 
purchasing,  and  he  ought  therefore  to  be  subjected  to 
noue  of  the  perils  visited  on  the  former,  and  entitled  to 
all  the  privileges  secured  by  law  to  the  latter.    It  is  clear 
that  an  attorney  is  as  much  affected  by  the  irregularity 
of  process  which  he  takes  out  as  his  client  is,  and  that 
if  the  irregularity  is  such  as  to  avoid  a  salp  made  to  the 
client,  it  will  equally  avoid  a  sale  made  to  the  attorney.* 
On  this  ground  it  has  been  assumed  to  be,  and  probably 
is,  well  settled  that  the  plaintiff's  attorney,  if  a  purchaser 
at  the  sale,  is  liable  to  lose  his  title  by  the  reversal  of  the 
judgment.'    But  notwithstanding  these  decisions  we  can- 
not  avoid  thinking  that  there  is  a  vast  difference  between 
an  irregularity  in  which  an  attorney  participates,  and  a 
perfectly  regular  proceeding  in  which  the  only  vice  is  an 
honest  error  of  law  made  by  the  court,  and  that  this 
difference  ought  to  lead  to  a  corresponding  difference  in 

1  Simonds  «.  OsUin,  2  Cainae,  S3.        Wall  350;  Hannibal  etc  R.  R.  Co.  fw 
s  Stroad  v.  Casey,  25  Tex.  764;  7S    Brown,  43  Mo.  294. 
Am.  Dea  556;   Galpin  «.  Page,   IS 
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the  law  applicable  to  the  two  cases.  If  the  money  col- 
lected under  a  valid  judgment  is  received  by  the  plain- 
tiff's attorneys,  who  pay  it  over  to  their  client,^  or  apply 
it  by  his  direction  in  payment  of  a  debt  due  from  him  to 
themi  they  are  not,  on  the  subsequent  reversal  of  the 
judgment,  answerable  to  the  appellant  for  the  amount  so 
received.*  The  same  rule  applies  when  the  moneys  are 
paid  to  any  other  agent  of  the  plaintiff,  who  pays  it  over 
to  him,  though  such  agent,  when  the  payment  is  made,  is 
notified  that  it  is  the  intention  of  the  payor  to  sue  out  a 
writ  of  error  to  reverse  the  judgment* 

1  Green  «.  Breng^  S4  Va.  918.  •  Bank  of  United  SMai  «  Beiikol 

*Langle7fk  VTuner,  8  N.  Y.  827.      WMhington,  6  Pet  S» 
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equity;  8.  A  judgment  at  law;  or  4.  An  order,  judgment, 
or  decree  of  some  other  judicial  tribunal  entered  in  some 
civil  action  or  proceeding  of  which  it  had  or  assumed 
jurisdiction.  In  the  case  of  a  criminal  prosecution,  equity 
will  rarely,  and  we  think  will  never,  interpose.'  In  all 
other  cases,  unless  the  matter  is  one  the  jurisdiction  over 
which  is  exclusively  committed  to  some  other  tribunal, 
equity  will  grant  relief  under  proper  circumstances  and 
for  reasons  such  as  call  into  action  the  power  of  its  courts. 
Thus  relief  may  be  had  from  the  decrees  of  ecclesiastical 
courts,'  from  awards  of  arbitrators,'  from  decrees  of  courts 
granting  divorces,*  and  from  settlements  of  the  accounts 
of  administrators,  executors,  and  guardians  made  in  sur- 
rogate, probate,  or  orphans'  courts.'  And  where,  as  is 
usually  the  case,  the  relief  consists  in  enjoining  a  party 
from  taking  advantage  of  an  adjudication  in  his  favor, 
there  seems  to  be  no  reason  why  it  may  not  be  awarded 
against  every  kind  of  judgment,  order,  or  decree  which 
can  be  made  in  a  civil  action  or  proceeding,  provided  the 
circumstances  are  such  that,  in  the  view  of  a  court  of 
equity,  it  is  unconscionable  for  him  to  retain  the  advan- 
tage thereof.  The  jurisdiction  of  equity  to  interfere  in 
any  way  or  to  any  extent  with  proceedings  at  law,  though 
it  excited  the  jealousy  of  the  common-law  judges,  and  was 
hotly  contested,  has  been  well  established  for  nearly  three 
centuries.*  And  there  is  no  doubt  of  the  power  of  a  court 
of  equity  in  one  suit  to  grant  relief  from  a  decree  entered 

*  Lord  Montague  v.  Dadman,  2  Yea.  193;  pati,  leo.  489;  Lawrenea  au  Law* 
8r.   896;  Holderstaffe  v.  Saandera,  6    renca,  73  111.  677. 

Mod.  16;  Ganlt«.  Wallia,  53  Ga.  676;  *Black  «.   Whitall,  9   N.   J.  Bii. 

Moaaa  v.  Mayor  of  Mobila,  62  Ala.  672;  69  Am.  Dec.  423;  Green  ai  Creigk- 

198;    Stuart  v.   Snpervisora,    83   UL  ton,  10  Smedaa  k  M.  169;  48  Am.  Dee. 

341;  25  Am.  Eep.  397;  Tyler  «.  Ham-  742;  Mock  v.  Steele,  34  Ala.  196;  73 

merely,  44  Conn.  419;  26  Am.  Rep.  Am.  Deo.  466;  Salter  v.  Williameon,  2 

479.  K.  J.  £q.  480;  35  Am.  Deo.  613;  Elrod 

'  Van  Brongh  v.  Cook,  1  Caa.  Ch.  v.  Lancaater,  2  Head,  671;  76  Am. 

201;  BiaaeU  «.  Aztell,  2  Vem.  47.  Deo.  749. 

*  Cochran  «  Eldridge,  49  Pa.  St  *  See  1  Spenoe'a  Eq.  Jnr.,  67S-675; 
366;  Emeraon  «.  Udall,  13  Vt.  477;  37  note  to  OliTer  v.  Pray,  19  Am.  Deo.  608; 
Am.  Dec.  604.  Phillipa  v.  Kegley,  1 17  U.  &  666;  Cocfa- 

*  Rawlina  v.  Rawlina,  18  Fla.  846;  ran  v.  Bldridge,  49  Pa.  St  366,  368; 
£z  parte  Smith,  34  Ala.  466;  Johnson  lioyd  v.  Manaell,  1  P.  Wma.  73;  Doug- 
V.  Coleman,  23  Wia.  462;  99  Am.  Deo.  laaa  «.  Joyner,  67  Tenn.  SSi 
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in  another.^  So  relief  may  be  had  in  equity  when  an  ad- 
ministrator  or  other  person  has  by  fraud  proceeded  in  the 
probate  court  to  obtain  the  sale  of  the  property  of  an  es* 
tate.*  The  probate  of  a  will  and  the  grant  of  letters  tes* 
tamentary  thereon  are,  however,  regarded  as  matters  over 
which  chancery  cannot  exercise  jurisdiction.  Hence  it 
has  been  held  that  relief  in  equity  cannot  be  obtained 
against  a  will  admitted  to  probate  by  showing  that  it  was 
not  the  will  of  the  decedenti  but  was  forged  by  some  other 
person,  and  its  probate  obtained  by  fraud  and  perjury.* 

§  486.  Mode  of  Obtaining  and  Oranting  Belief.  —  In 
the  case  of  a  decree  in  equity  the  court  may  set  it  aside 
during  the  term  in  which  it  was  entered/  If,  however, 
the  term  has  expired,  and  it  is  sought  to  impeach  the  de« 
cree  for  fraud,  collusion,  and  the  like,  the  remedy  is  by 
an  original  bill  in  the  nature  of  a  bill  of  review,  which 
may  be  filed  without  leave  of  the  court;'  or  if  the  party 
injured  be  an  infant,  he  may  proceed  "  either  by  a  bill  of 
review,  or  supplemental  bill  in  the  nature  of  a  bilFof  re« 
view,  or  he  may  so  proceed  by  original  bill."  •  If  relief 
is  based  upon  the  ground  of  newly  discovered  evidence, 
it  must  be  sought  by  bill  of  review.^  If  it  is  a  judgment 
at  law  against  which  relief  is  claimed,  the  remedy  at 
chancery  is  by  original  bill  in  the  nature  of  a  bill  of 
review,*  though  according  to  some  of  the  authorities  the 

s  Oio  Yino  Oa  «  OiiIlaii»  1  IdMho,  203;  Ez  parte  Smith,  84  Ala.  465; 

113;  DanieU's  Chancery  Fraofeio^  4th  Pearson  «.  Nevitt,  82  Mies.  180;  Ed* 

Am.  ed.,  974, 1684, 1685.  mondson  v.  Moseby's  Heirs,  4  J.  J. 

*  Cawia  w,  Toole,  31  Iowa,  618.  Marsh.  601 ;  Terry  t7.Gommeroial  Bank, 

*  State  «.  MoGlynn,  20  ObL  234;  81  92  U.  S.  464. 

Am.  Dea  118;  Colton  v.  Roes,  2  Paace,  •  Daniell's  Ohanoery  Practice^  4th 

386;  22  Am.  Deo.  648;  po€i,  see.  608;  Am.  ed.,  164,  173;  citing  Richmond 

Otines  sl  Chew,  2  How.  646;  note  to  «.   Taylenr,   1   P.  Wms.   737;  Carew 

Schnlti  «.  Schnltz,  60  Am.  Deo.  354;  v,   Johnson,   2   Schoales    A   h.   292: 

Waters  «.  Stickney,  12  Allen,  1;  90  Brook  v.  Mostyn,  10  Jar.,  K.  S.,  654; 

Am.  Dea  122.  13  Week.  Rep.  115;  13  BeaT.  457;  2 

«  Does  «.  Tyack,  14  How.  297. .  De  Gex,  J.  A  S.  373,  417. 

*  Danidl's  Chancery  Practice,  4th  *  See  note  to  Brewer  v.  Bowman,  20 
Am.  ad.,  974,  1584,  1585;  citing  Am.  Deo.  160;  Connolly  v.  Connolly, 
Uoyd    A   Mansel,    2    P.   Wms.    73;  9  Rep.  83a 

Sheldon  v.  Fortesene,  8  P.  Wms.  Ill;  *  Story's  Eq.  PL,  seo.  426;  Mussell 

DtTenport  tr.  Stafford,  8  Beav.  503;  9  v.  Morgan,  3  Brown  Ch.  79;  Bennett 

Jar.  801;  Evans  «.  Bacon,  99  Mass.  «.  Hamill,  2  Schoales  A  L.  676. 
213;  Patch  fh  Gray,  L.  R.  3  Ch.  Apjw 
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bill  18  not  considered  an  onginal  bill  unless  it  brings 
parties  before  chancery  in  addition  to  the  parties  to  the 
judgment  at  law.*  When  relief  is  granted  in  chancery 
from  a  judgment  at  law,  the  interference  is  in  all  caaes 
indirect.  The  judgment  is  not  canceled  nor  vacated,  nor 
is  the  court  of  law  nor  its  judge  enjoined  from  proceed- 
ing, nor  is  a  new  trial  granted  in  express  terms.  A 
court  of  equity  acts  exclusively  upon  the  person  of  the 
adverse  party  by  preventing  him  from  making  an  inequi- 
table use  of  his  judgment.*  Sometimes  he  is  restrained 
absolutely,  and  sometimes  the  injunction  enjoins  him 
from  proceeding  unless  he  first  submits  to  a  new  trial' 
The  mode  and  extent  of  the  relief  may  be  varied,  accord- 
ing to  the  circumstances  of  the  case,  to  make  the  remedy 
both  efficient  and  equitable.  While  it  is  true  that  the 
authority  now  given  by  statute  to  courts  of  law  to  grant 
new  trials  has  very  nearly  dispensed  with  the  necessity 
of  resorting  to  chancery  for  that  purpose,  still,  instances 
occasionally  occur  in  which  no  application  for  a  new  trial 
is  made  in  the  original  action,  or  if  made,  it  was  not  dis- 
posed of  on  the  merits,  owing  to  the  operation  of  some 
cause  which  is  generally  regarded  as  sufficient  to  invoke 
with  success  the  aid  and  protection  of  courts  of  equity. 
In  these  instances  chancery  still  has  power  to  afford  relief 
by  requiring  the  successful  party  to  submit  to  a  new  trial.^ 
In  some  very  peculiar  cases  a  new  trial  has  been  decreed 
because  the  evidence  of  the  facts  constituting  the  com- 
plainant's defense  was  not  discovered  until  after  the  en- 
try of  the  judgment  at  law  and  the  lapse  of  the  time  in 

>  Denn  «.  Clarke,  8  Pet.  1.  «.  Jane,  6  Joluu.  Ch.  479;  Buki  « 

*  Blight  V.  Tobin,  7  T.  B.  Mon.  612;    Shain,  6  Litt  451. 

18  Am.   Deo.   219;  Farmers'  Bank  «.  *  Oarrington  «.  Holabird,  17  Oomi. 

Collins,  13  Hash,  138;  Jastioe«.  Scott,  530;  19  Conn.   84;  Howev.  Martall, 

4  Lred.  Eq.  108;  Given's  Appeal,  121  28  BL  445;  Shepard  «.  MeXntrre,  5 

Pa.   St.   260;   6  Am.   St  Bep.   795;  Dana,  576;  Mulford  «.  Cohn,  18  CbL 

Wvnne  «.  Newman,  75  Va.  811.  42;  Booth  v.  Stamper,  60a.  172;  Dep- 

•  Yancej  «.  Downer,  5  litt  8;  16  nty  «.  Tobias,  1  Blacki  311;  IS  Am. 
Am.  Dec  35,  and  note;  Hont  v.  Boyier  Deo.  243;  Knifong  fh  Hendrickii  2 
1  J.  J.  Marsh.  484;  19  Am.  Deo.  116;  Gratt  212;  44  Am.  Dec  385;  Outer 
Gain^  «.  BosseU,  40  Conn.  450;  Floyd  «  Bennett^  6  FU  214. 
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which  he  couN  there  move  for  a  new  trial.'  In  some  of 
the  states,  a  new  trial  will  be  directed  in  equity,  on  the 
ground  of  newly  discovered  evidence,  if  the  complainant 
was,  when  sued  at  Jaw,  acting  in  a  representative  capaciiyi 
without  any  personal  knowledge  of  the  facts  constituting 
his  defense;'  or  when  the  plaintiff  must  have  known  his 
demand  to  be  unconscionable,  as  where,  knowing  that  he 
had  been  paid  in  full,  he  obtained  judgment  because  of 
the  temporary  inability  of  the  defendant  to  find  his  re- 
ceipt.' Bills  in  equity  for  new  trials  have  been  sustained 
where  it  was  shown  that  the  jury  had  been  tampered 
with/  where  the  party  was  "  taken  by  surprise,  and  evi- 
dence was  produced  at  the  trial  which  he  could  have  no 
reason  to  expect  would  be  produced";'  where  the  cause 
was  unexpectedly  set  for  trial,  at  a  special  term  of  court, 
of  which  complainant  had  no  knowledge;'  when  the  ver- 
dict of  the  jury  was  given  under  a  mistake  on  their  part;' 
where  the  successful  party,  through  some  fraudulent  de- 
vice or  misrepresentation,  prevented  his  adversary  from 
attending  at  the  trial;'  and  where  the  judge  at  law  was 
disqualified  by  reason  of  interest.'  In  one  instance  a  new 
trial  was  granted  because  the  complainant  had  by  some 
mistake  of  the  clerk  of  the  court  failed  to  give  a  proper 
bond,  whereby  his  right  of  appeal  was  lost." 

In  the  case  Hoskina  v.  Hattenhachy  14  Iowa,  314,  it  ap- 
peared that  Hattenback  sued  Hoskins  in  October,  1859,  in 

^  Deputy  «.  Tobias,  1  Blaokf.  311;  Cammina  «.  Kennedy,  4  J.  J.  Manh. 

13  Am.  Dec.  243;  Peagram  «.  King,  6i5. 

2  Hawka,  005;  11  Am.  Dea  793;  Cox  *  1  Ghitty'a  Practdce,  457;  3  Graham 
«.  MobUe,  44  Ala.  611;  Harvey  v.  Sea-  and  Waterman  on  New  Trials,  1531; 
shol,  4  W.  Va.  115;  Barrett  v.  Floyd,  Sneed  v.  Town,  9  Ark.  535;  Gibbs  «. 

3  Call,  031;  Vathier  v.  Zane,  6  Gratt.  Hooper,  2  Mylne  k  K.  353. 

246;  Cox  «.  Mobile  Baiboad,  44  Ala.  •  Joslin  v.  Coffio,  5  How.  (Miss.) 639. 
611;  Mellich  v.  First  National  Bank,        ^  Cochran    v.    Street,    Wythe,   69; 

52  Iowa,  94;  Wynne  v.  Newman,  75  Rnst  v.  Ware,  6  Gratt,  50;  52  Am.  Dec 

Va.  811;  Bloss  t7.  Hall,  27  W.  Va.  503;  100;  Woods  v.  Macrae,  Wythe,  78. 
Hone  V,  Queen,  4  Neb.  106.  *  Land  v.  Elliott^  1  Smedes  k  M. 

s  Hewlett  v.  Hewlett,  4  Edw.  Oh.  7;  606;  Chambers  vl   Handley,  4  BibU 

Gardiner  v.  Bowling,  12  Gill  k  J.  381.  284. 

*  WUdey  «.  McConnell,  63  HI.  238;       *  Milnor  ft  Co.  «.  G.  R.  R.  ft  B.Co., 
Biggins  V.  Brockman,  63  HI.  316;  Gar*  4  Ga.  385. 

diner  «.  Bowling,  12  Gill  ft  J.  381.  >•  OUTer «,  Pray,  4  Ohio^  175;  19  Am. 

•  Lawless  «.   Reese,   3  Bibb,    486}    Dec.  595. 

Juixe.  II.~64 
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trespass,  and  recovered  judgment  for  two  thousand  four 
hundred  dollars.     In  October,  1860,  Hoskins  filed  a  bill 
for  a  new  trial,  in  which  he  averred  that  the  chief  issue 
in  the  former  action  was,  whether  an  alleged  purchase  by 
Hattenback  of  certain  goods  from  Henneman  and  Gram- 
bert  was  fraudulent  as  against  creditors;  that  he  succeeded 
at  the  trial  in  proving  a  fraudulent  purpose  on  the  part 
of  the  debtors,  but  could  not  show  that  Hattenback  had 
knowledge  of  the  fraud;  that  he  used  every  means  in  bis 
power  to  obtain  evidence  of  such  knowledge;  that  he  dis- 
covered one  witness  who  stated  that  he  would  swear  to 
facts  which  would  clearly  establish  such  knowledge,  but 
that  the  witness  at  the  trial  surprised  complainant  by 
swearing  to  a  different  state  of  facts,  and  thus  leaving 
him  without  evidence;  that  complainant  could  not  dis- 
cover other  evidence  in  time  to  move  for  a  new  trial; 
that  on  September  17,  1860,  complainant  discovered  that 
one  Godfret  Hattenback  would  testify  that  the  plaintiff 
in  the  former  suit  told  him,  witness,  that  plaintiff  was 
to  get  two  thousand  dollars  for  his  trouble  and  services; 
that  the  debtors,  Henneman  and  Gambert,  were  to  get 
the  balance;  that  they  told  said  plaintiff  at  the  time  of 
the  sale  that  they  were  in  debt,  and  wished  to  sell  to  pre- 
vent their  creditors  from  collecting  their  demands.     A 
demurrer  was  interposed  to  this  bill,  in  the  consideration 
of  which  the  court,. by  Wright,  J.,  said:  "But  does  the 
bill  show  sufficient  to  authorize  a  court  of  equity  to  grant 
a  new  trial  ?    The  text-books  and  cases  are  full  of  learn- 
ing on  this  subject.     Without,  however,  entering  into  the 
discussion,  we  state  such  general  propositions  as  are  ne- 
cessary to  the  determination  of  the  case  before  us.     In 
Colyer  v.  Lang  ford*  a  Adrn'r^  1  A.  K.  Marsh.  174,  it  is  said 
that,  '  in  general,  where  it  is  proper  for  a  court  of  law  to 
grant  a  new  trial,  if  the  application  is  made  while  that 
court  has  authority  to  do  so,  it  is  equally  proper  for  a 
court  of  equity  to  grant  a  new  trial  if  the  application  be 
made  on  grounds  arising  after  the  court  of  law  had  ceased 
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to  have  power  to  do  bo/  That  case  was  not  unlike  this, 
and  is  sustained  by  Deputy  y.  TohiaSi  1  Blackf.  811;  12  Am. 
Dec.  243.  In  Balance  v.  Loomis,  22  III.  82,  Walker,  J., 
uses  this  language:  'If  it  appears  that  the  judgment  com- 
plained  of  is  unjust,  and  that  the  party,  in  good  faith,  has 
used,  or  attempted  to  use,  all  the  means  given  him  by  law 
to  assert  his  rights,  by  active  efforts  on  his  part  made  in 
good  faith,  and  to  the  extent  that  a  party  has  it  in  his 
power  to  use,  but  has  nevertheless  been  prevented  from 
presenting  his  defense  to  the  claim,  equity  should  grant 
a  new  trial  at  law.'  And  see  Story's  Eq.  Jur.,  sec.  887. 
In  this  case,  the  testimony  of  the  witness  referred  to  could 
not  have  been  obtained  at  the  trial.  It  consists  of  declara- 
tions or  admissions  made  by  Hattenback  long  after  that 
time.  Of  its  materiality  there  can  be  no  room  for  doubt. 
As  to  its  effect  or  weight,  of  course,  it  is  not  for  us  to 
speak  further  than  to  remark  that  if  the  witness  shall  be 
credited  by  the  jury,  then,  according  to  the  averments  of 
the  bill,  complainant's  defense  would  be  complete,  and  a 
different  verdict  would  be  found." 

The  language  employed  in  the  decisions  respecting  the 
granting  of  new  trials  in  equity,  or  the  compelling  of  a 
party  to  submit  to  a  new  trial,  is  often  misleading,  in 
this,  that  it  produces  the  impression  that  the  verdict  and 
judgment  at  law  are  vacated  and  set  aside  and  the  case 
there  taken  up  and  retried.  Nothing  of  the  kind  occurs. 
The  court  of  equity,  when  it  grants  relief,  does  not  vacate 
or  otherwise  disturb  the  judgment  at  law,  except  in  so  far 
as  it  may  enjoin  a  party  from  enforcing  it.  If  it  finds 
that  with  respect  to  some  issue  presented  in  the  action  at 
law  the  complainant  ought  not  to  be  concluded  by  the 
judgment  in  that  action,  and  that  such  issue  ought  to  be 
tried  anew,  it  will  require  the  defendant  to  submit  to  the 
retrial  thereof.  But  this  retrial  does  not  take  place  in  the 
original  action  at  law.  The  chancery  court  merely  orders 
the  issue  ''  to  be  tried  as  other  issues  out  of  chancery  are 
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tried/'  and  when  bo  tried  the  result  is  certified  to  it  for 
its  final  action.^ . 

To  prevent  conflicts  between  courts  of  equal  authorityi 
the  rule  prevails  in  some  of  the  states  that  an  action  the 
effect  of  which  is  to  annul  or  to  prevent  the  execution  of 
a  judgment  must  be  brought  in  the  court  in  which  it  was 
entered/  or  in  some  court  of  powers  superior  to  those  of 
tbat  court.  In  other  words,  "  that  one  court  cannot  con- 
trol the  execution  of  the  orders  and  process  of  another 
court  of  equal  jurisdiction/"  But  this  rule  is  said  to 
apply  only  when  the  judgment  is  valid,  and  not  when  re- 
lief from  it  is  sought  on  the  ground  that  it  is  void  for 
want  of  service  of  process  on  the  defendant/  As  between 
tbe  national  and  the  state  courts,  neither  will  undertake 
to  grant  relief  from  a  judgment  of  the  other.  One  hav- 
ing equitable  grounds  for  relief  from  a  judgment  rendered 
in  the  courts  of  either  must  apply  to  the  courts  of  the 
sovereignty  in  which  the  judgment  was  entered.* 

§  486.  Oroonds  of  Belief  in  €(eneral. — In  respect  to 
the  general  grounds  upon  which  the  interposition  of 
courts  of  equity  may  be  successfully  invoked  to  obtain 
relief  from  judgments  or  decrees,  there  seems  to  be  a 
perfect  unanimity  of  opinion.  The  adjudication  of  any 
question  is  always  final,  unless  corrected  by  some  ap- 
pellate tribunal,  and  is  never  subject  to  re-examination 
in  any  other  than  an  appellate  court  upon  any  issue  of 
law  or  of  fact,  nor  upon  the  sole  ground  that  the  former 
decision  is  contrary  to  equity  or  good  conscience.  It 
is  always  a  condition  precedent  to  the  proper  action  of 

^  Wynne  v.  Newman,  75  Va.   811;  v.  Seymour,  71  VTii.  340;  Fbnake  % 

Knifong  o.  Hendricka,  2  Gratt.  212;  Klnender,  61  Wia.  602. 

44  Am.  Deo.  385.  *  Arnold  v.  Hawley,  67  Iowa.  313; 

*  Dofoaaatt  v.  Berena,  18  La.  Ann.  Bender  v.  Damon,  72  Tex.  S2. 

339;  State  9.  Jndge,  42  La.  Ann.  71;  '  McKim  «.  Brooka,  7  Oimoeb,  S79; 

Jonea  v,  Ahrena,  116  Ind.  490.  Riggs  v.  Johnaon  Co.,  6  WaU.  166;  U.Sw 

•Plankett  v.  Block,  117  Ind.   18;  v.  Keokuk,  6  WaU.  5U;&igliah«LMU- 

Bender  v.  Damon,  72  Tex.   92;  Car-  ler,  2  Rich.  Eq.  320;  Stroaier «.  Howes, 

dinal  9L  Ban  Claire,  75  Wia.  404;  Coon  30  Ga.  578;  1  U.&  State,  at  Large,  339. 
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a  court  of  equity  in  interfering  with  a  judgment  or  de- 
cree not  before  it  upon  appeal  that  facts  be  disclosed 
establishing  that  the  matter  now  in  the  form  of  an  adju- 
dication is  in  truth,  without  any  fault  of  the  party  seek- 
ing  to  avoid  its  effect,  a  determination  in  which  he  could 
not  present  his  cause  of  action  or  his  grounds  of  defense, 
as  the  case  may  be,  to  the  consideration  of  the  court, 
either  because  the  court  was  not  competent  to  hear  it  and 
to  grant  relief  thereupon,  or  because  he  was  prevented 
from  presenting  it  or  from  having  it  properly  considered 
through  fraud,  accident,  surprise,  or  some  other  sufficient 
cause  for  the  interposition  of  equity.  These  principles 
can  be  best  illustrated  and  supported  by  reference  to  some 
of  the  opinions  expressed  by  the  highest  authorities  both 
in  England  and  in  the  United  States. 

*'  I  do  agree  the  court  ought  to  be  very  tender  how  they 
help  any  defendant  after  a  trial  at  law  in  a  matter  where 
such  defendant  had  an  opportunity  to  defend  himself."  ^ 
According  to  the  opinion  of  Lord  Redesdale,  "  the  inatten- 
tion of  parties  in  a  court  of  law  can  scarcely  be  made  the 
subject  of  interference  in  a  court  of  equity.  There  may 
be  cases  cognizable  at  law,  and  also  in  equity,  and  of 
which  cognizance  cannot  be  effectually  taken  at  law,  and 
therefore  equity  sometimes  interferes;  as  in  cases  of  com- 
plicated accounts,  where  the  party  has  not  made  defense 
because  it  was  impossible  for  him  to  do  so  effectually  at 
law.  So  where  a  verdict  has  been  obtained  by  fraud,  or 
where  a  party  has  possessed  himself  of  something  by 
means  of  which  he  has  an  unconscientious  advantage  at 
law,  which  equity  will  either  put  out  of  flie  way,  or  re- 
strain him  from  using  it." '  "  The  rule  allowing  parties 
to  appeal  to  chancery  against  a  judgment  in  any  court  is 
of  great  strictness  and  inflexibility;  and  it  is  necessary 
that  it  should  be  so,  as  otherwise  the  jurisdiction  of  that 
court  would  soon  supplant  all  other  tribunals.    A  court 

>  By  the  Master  of  the  Rolla,iiiOftiiift»        >Batemaa  «.  Willow  1  SohoaUi  4 
borough  «.  Gifford,  2  P.  Wnu.  424.         h.  201. 
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of  equity,  therefore,  will  not  lend  its  aid  unless  the  party 
claiming  its  assistance  can  impeach  the  judgment  by  facts 
or  on  grounds  of  which  he  could  not  have  availed  himself 
at  law,  or  was  prevented  from  doing  it  by  fraud  or  acci- 
dent or  the  act  of  the  opposite  party,  unmixed  with  negli- 
gence or  fault  on  his  own  part."  *  "  When  a  party  has 
once  an  opportunity  of  being  heard,  and  neglects  to  do  so, 
he  must  abide  the  consequences  of  his  neglect  A  court 
of  equity  cannot  relieve  him  though  the  judgment  is 
manifestly  wrong."*  "The  general  rule  is,  that  where 
there  is  a  defense  at  law,  chancery  will  not  grant  relief, 
unless  complainant  can  show  that,  owing  to  particular 
circumstances  not  arising  from  his  own  neglect  or  inat- 
tention, he  has  been  deprived  of  the  benefit  of  his  defense 
at  law."*  The  general  rule  is,  that  relief  will  not  be 
"  granted  against  a  judgment  at  law  on  the  ground  of  its 
being  contrary  to  equity,  unless  defendant  was  ignorant 
of  the  fact  in  question  pending  the  suit,  or  it  could  not 
have  been  received  as  a  defense,  or  unless  he  was  pre- 
vented from  availing  himself  of  it  by  fraud  or  accident 
or  the  act  of  the  opposite  party,  unmixed  with  negligence 
or  fraud  on  his  part."  *  A  court  of  equity  does  not  inter- 
fere on  the  ground  that  injustice  has  been  done,'  or  that 
a  judgment  is  wrong  in  law  or  in  fact,*  or  that  its  enforce- 
ment will  work  a  great  hardship,^  unless  the  party  coni- 

1  Watts  V.  Gayle,  20  Ala.  817;  Little  <  Kinney  v.  Ogden'i  Adm*r,  8  N.  J. 

V.  Price,  1  Md.  Gh.  182;  Emenon  v.  Eq.  168.    See  iObo  Tagnurt  it.  Wood, 

Udall,  13  Vt  477;  37  Am.  Dec  604;  20  Iowa,  236;  Baxter  eiDear,  24  Tex. 

Pettes  V.  Bank  of  Whitehall,  17  Vt.  17;  74  Am.  Dea  89;  WOliaim  vl  Lee, 

435;  Windwart  «.  AUen,  13  Md.  196;  3  Atk.  223;  Vilas  «l  Jone^  1  N.  T. 

Lafon  V.  DeaeaMrt»  1  Martin,  N.  8.,  71;  274;  Lester  v.  Hoskins,  26  Ark.  63. 

Benton  v.  Roberts,  3  Rob.  (La.)  224;  »  Pollock  o.  Qiihtat,  16  Oa.  398;  16 

Ponder  v.  Cox.  26  Ga.  485;  Miller  v.  Am.  Dec  732;  Kevins  «.  McKee,  61 

Morse,  23  Mich.  365;  Lester 9.  Hoskins,  Tex.   412;    Ham  v,  Phelps,  66  Tex. 

26  Ark.  63;  All ord  V.  Moore,  15W.  Va.  692;  Holmes  v.  Steele,  ^N.  J.  Eq. 

597;  Proctor  v.   Pettit,  25  NeK  96;  173. 

WeUs  V.  WaU,  1  Or.  295;   Hunt  «.  <  Braden  v.  Reitmnberger,  18  W.  Va. 

Coachman,  6  Rich.  Eq.  286;  Long  v.  286;  Kelleher  v,  Boden,  55  Mich.  295; 

Smith,  39  Tex.  160;  Royoe  r.  Hamp-  Merritt «.  Baldwin,  6  Wis.  286;  Breed 

ton,  16  Nev.  25.  v.  Ketchnm,  51  Wis.  164. 

s  York  V.  Cloptott,  32  Oa.  862.  '  Hill  v.  Rogers,  Rice  Ea.  7;  Hamfl- 

*  Cunningham  fi  Caldwell,  Hardin,  ton  v,  Adams,  15  Aia.  596;  50  Am. 

131.  Dec  15a 
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plaining  was,  without  his  fault,  deprived  of  his  opportunity 
to  present  his  defense  in  the  original  action  on  the  merits. 
And  if  in  a  suit  in  equity,  seeking  relief  from  an  action  at 
law,  any  issue  necessary  to  the  maintenance  of  such  suit 
appears  to  have  been  determined  on  the  merits  in  some 
other  suit  or  proceeding  between  the  same  parties,  such 
determination  must  be  accepted  as  conclusive  in  the  suit 
in  equity.* 

While  the  courts  of  equity  in  England  and  in  the  sev- 
eral states  of  this  Union  have  uniformly  refused  their 
aid  in  all  cases  where  their  action  would  involve  either 
the  usurpation  of  appellate  jurisdiction  or  the  granting 
of  a  second  opportunity  of  presenting  a  cause  upon  its 
merits,  they  have,  on  the  other  hand,  uniformly  extended 
their  beneficent  principles  and  their  varied  and  efficient 
means  of  relief  over  a  large  and  well-defined  class  of  cases, 
to  the  end  that  no  man  should  retain  an  unconscientious 
advantage  procured  by  him  in  a  court  of  law  or  of  equity 
through  his  own  fraud  or  through  some  excusable  mis- 
take or  unavoidable  accident  on  the  part  of  his  adversary.' 
The  jurisdiction  of  courts  of  equity  '*  to  set  aside  a  decree 
obtained  by  fraud,  in  an  original  bill  filed  for  that  pur- 
pose, has  long  been  unquestioned."*  ''Any  evidence 
which  clearly  proves  it  to  be  against  conscience  to  execute 
a  judgment  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud 
or  accident,  unmixed  with  any  fault  or  negligence  of  him- 
self  or  his  agent,  will  justify  an  application  to  chancery.''^ 
To  entitle  a  party  to  relief  from  a  judgment  or  decree,  it 
must  be  made  evident  that  he  had  a  defense  upon  the 

.  1  PhUli{M  V.   Pnllen,  45  N.  J.  Eq.  Given's  Appeal   121  Pil   St  260;   6 

830;  Cowan  v.  Wheeler,  25  Me.  267;  Am.  St.  Rep.  795. 

43    Am.    Dee.    283;    McOampbell   v.  *  Wright  v.  Miller,  1  Sand.  Gh.  103; 

McCampbell,    5    Litt.    92;    15    Am.  Whittemore  v.  Coster,  4  N.  J.  Eq.  438; 

Dee.     48;     Boston     and     Worcester  41  Am.  Dec.  740. 

R.    R.    Co.    9.    Sparhawk,    1    Allen,  *  Marine  Ins.    Co.    v.   Hodgson,   7 

448;  79  Am.  Dec.  750.  Cranch,  332;  Powers's  Ex'rs  v.  Bntler'i 

'  Wagner  v.  Shank,   59  Md.   313;  AJmVs,  4  N.  J.  Eq.  465. 
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merits,  aud  that  such  defense  has  been  lost  to  him^  with- 
out  such  loss  being  "  attributable  to  his  own  omimon^ 
neglect f  or  defavlV*  ^  The  loss  of  a  defense^  to  justify  a 
court  of  equity  in  removing  a  judgment,  must  in  all 
cases  be  occasioned  by  the  fraud  or  act  of  the  prevailing 
party,  or  by  mistake  or  accident  on  the  part  of  the  losing 
party,  unmixed  with  any  fault  of  himself  or  his  agent' 

§  487.  Error  and  Irregularity.  —  It  has  already  been 
intimated  that  neither  an  erroneous  conclusion  upon 
which  a  judgment  was  based,  nor  any  irregularity  of  pro- 
ceeding not  involving  the  jurisdiction  of  the  tribunal 
pronouncing  it,  can  have  any  effect  in  determining  the 
question  whether  the  judgment  should  be  set  aside  or  re- 
strained in  equity.  Such,  beyond  doubt,  is  the  law.*  ''A 
court  of  equity  will  never  set  aside  or  enjoin  a  judgment 
on  the  ground  of  error  or  mistake  in  the  judgment  of  the 
court  of  law."*  Nor  will  this  general  rule  be  varied  be- 
cause the  judgment  was  upon  default,  unless  there  was 
fraud  or  surprise,  or  other  good  reason  for  the  failure  to 
defend;'  nor  on  the  ground  that  the  supreme  court  had 
overlooked  or  mistaken  material  facts  shown  by  the  rec- 
ord;* nor  because  the  court,  'Hhrough  haste  and  inad- 
vertence," rendered  an  erroneous  decision,^  or  failed  to 

^  Hair  v.  Lowe.  19  Ala.  224.  Palmer,  19  Vt  681;  Baker  «.  Horgu, 

sWingate  v.  Haywood,  40  N.  H.  2  Dow,  626;  Shottenkirk  vl  Wheeler,  3 

437;  Hibbard  v.  Eaetman,  47  N.  H.  Johns.  Gh.  279;  Holmes  o.  Bemeen,  7 

607;  92  Am.   Dec.  467;    Maetick  o.  Johns.  Ch.  286;  CofBii  v.  McCnlloagh'i 

Thorp,  29  Gal.  444;  Boston  v.  Haynes,  Adm'r,  30  Ala. .  107;  Ladlow  v.  Bam- 

83  Gal.  31.  eey,  11  Wall  681;  Tarrer  «.  Tarrer, 

•  Methodist  Ghnroh  v.  Mayor  of  9  Pet  174;  McDonall  «l  McDonall,  1 
Bait,  6  Gill,  391;  48  Am.  Dec.  640;  Bail.  Eq.  324;  De  Riemer  m.  DeGui- 
Giantham  v.  Kennedy,  91  N.  G.  148;  tillon,  4  Johns.  Gh.  85;  Stooktoa  a 
Sanders  v.  Albritton,  37  Ala.  716;  Briggs,  6  Jones  Eq.  309;  Reynolds  a 
Ez  parte  Christian,  23  Ark.  641;  Clop*  Horine,  13  B.  Mon.  234;  Donn  vl  Fish, 
ton  V.  Garloss,  42  Ark.  660;  De  Haven  8  Blackf.  407;  Donovan  v.  Finn,  HopL 
V.  Govall,  83  Ind.  344;  Hazeltine  v.  Ch.  69;  14  Am.  T>ec  631;  Drake  a 
Reasch,  61  Mo.  60;  Gutter  v.  Kline,  Henshaw,  47  Iowa,  291;  Burke  a 
36  N.  J.  Eq.  634;  Meixell  v.  Kirkpai-  Wheat,  22  Kan.  722;  Roller  «.  Wool- 
rick,  28  Kan.  315;  McGindley  v.  New-  dridge,  46  Tex.  486;  Jilsnn  «.  Stabbios, 
ton,  76  Mo.  116;  Mclndoe  v.  Hazleton,  41  Wis.  236. 

19  Wis.  667;  88  Am.  Deo.  701;  Fowler  *  Tnrpm  e.  Thomas,  2  Hen.  h  IL 

V.  Lee,  10  Qill  k.  J.  368;  32  Atn.  Dec.  189;  3  Am.  Dec  616. 

172;    Yarborongh    v.    Thompson,    3  *  Rnssel  v.  Slaton,  38  Oa.  196;  Nich- 

Smedes  ft  M.  291;  41  Am.  Dec.  626.  olson  v.  Patterson,  6  Humph.  394. 

«  Story's  £q.,  sec  1572;  Paddock  v.  '  Dunham  fi  Downer,  31  Vt  249. 
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appoint  a  guardian  ad  litem  for  a  minor  defendant,*  or 
entered  judgment  against  an  insane  person.'  If  a  judg- 
ment in  an  action  to  foreclose  a  lien  is  entered  against 
the  defendant  personally,  as  well  as  against  the  property, 
when  no  personal  judgment  is  prayed  for  in  the  com- 
plaint, the  entry  of  such  judgment,  in  the  absence  of  any 
special  agreement  or  understanding  between  the  parties, 
is  not  a  fraud,  and  it  will  not  be  set  aside  in  equity.' 
Relief  cannot  be  granted  because  the  court  erred  in  ad- 
mitting or  in  excluding  evidence.  There  must  always  be 
some  special  ground  of  relief  other  than  error  of  law.* 
All  errors  of  decision  and  of  proceeding  must  be  settled 
in  the  tribunals  in  which  they  originate,  or  by  an  appeal 
to  some  appellate  tribunal;  and  in  no  case  will  a  court 
of  equity  take  upon  itself  a  revisory  jurisdiction.*  Hence 
where  bonds  were  taken  under  a  certain  act  of  the  legis« 
lature  to  regulate  the  sale  of  spirituous  liquors,  and  a 
judgment  was  rendered  upon  one  of  such  bonds,  and 
thereafter,  in  another  action,  the  act  was  declared  uncon- 
stitutional, it  was  held  that  an  injunction  should  not  be 
granted  to  restrain  the  execution  of  the  judgment.  The 
judgment ''  was  founded  on  the  bonds,  and  not  on  the 
act;  and  of  the  suit  upon  them  the  circuit  court  had 
full  jurisdiction.  The  act  being  void,  the  bonds  are  sim- 
ply unsupported  by  any  valid  consideration;  and  this 
being  the  case,  the  judgment  rendered  upon  these  bonds, 
though  it  may  be  deemed  erroneous,  is  not  void,  and  must 
be  held  operative  until,  in  accordance  with  the  ordinary 
rules  of  procedure,  it  is  reversed  by  a  court  of  error."  • 
As  a  final  judgment  or  decree  cannot  be  avoided  in  equity 
on  account  of  any  errors  of  law  entering  into  it  and  af- 
fecting the  merits  of  the  controversy,  it  could  hardly  be 
contended  that  mere  errors  in  proceeding  could  have  a 

^  Drake  v,  Henshaw,  47  Iowa,  291;  173;  Harrison  v.  Kettleship,  2  Mylne 

Myers  v.  DtmM,  47  Iowa,  325.  k  K.  423;    Moore  «.  Dial,  8  Sfcew. 

*  Woods  V.  Brown,  93  Ind.  164;  47  156. 

Am  Bep.  369.  ^  Jennison  v.  Hapgood,  7  Piok.  1;  19 

'  Mardoek  «.  De  Vries,  87  GaL  627.  Am.  Dec.  268. 

«  Vaughn  v.  Johnson^  9  N.  J.  Eq.  *  Caasel  v.  Soott^  17  Ind.  614. 
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greater  effect.  It  is  therefore  conceded  that  equity  will 
not  interfere  with  a  judgment  on  account  of  alleged  irreg- 
ularities occurring  in  the  exercise  of  lawful  jurisdiction.' 

§  488.  Oeneral  Olassiflcation  of  Oronnds  of  Belief.— 
The  exclusion  of  error  and  irregularity  from  the  grounds 
upon  which  relief  from  a  judgment  or  decree  may  be 
obtained  leaves  but  one  ground  available  in  any  case, 
which  is,  that  the  party  could  not  successfully  prosecute 
his  claim  nor  make  his  defense  in  the  original  action, 
because  it  was  not  there  available  to  him  as  a  claim 
or  defense,  or  if  so  available,  he  was,  without  any  fault 
on  his  part,  prevented  from  asserting  it.  The  causes  by 
reason  of  which  the  party  could  not  successfully  prose- 
cute or  defend,  and  which  entitle  him  to  the  aid  of  courts 
of  chancery  to  relieve  him  from  the  consequences  which 
would  otherwise  attend  a  final  adjudication  pronounced 
against  him,  naturally  divide  themselves  into  two  great 
classes.  The  class  which  we  shall  first  consider  includes 
all  those  cases  in  which  a  defense  or  prosecution  could 
not  be  made  on  account  of  the  fraud  or  act  of  the  prevail- 
ing party.  In  the  second  class  are  embraced  all  those 
cases  in  which  a  party  is  excused  from  presenting  his 
side  of  the  controversy,  although  his  failure  to  present  it 
did  not  arise  from  the  act  or  fault  of  his  adversary. 

§  489.  Fraud. — Chief  among  the  cases  belonging  to 
the  first-named  class  are  those  in  which  the  judgment  or 
decree  was  obtained  by  fraud.  It  must  be  borne  in  mind 
that  it  is  not  fraud  in  the  cause  of  action,  but  fraud  in 
its  management,  which  entitles  a  party  to  relief.  The 
fraud  for  which  a  judgment  may  be  vacated  or  enjoined 
in  equity  must  be  in  the  procurement  of  the  judgment 
If  the  cause  of  action  is  vitiated  by  fraud,  this  is  a  de- 
fense which  must  be  interposed,  and  unless  its  interposi- 
tion is  prevented  by  fraud,  it  cannot  be  asserted  against 

1  Blanck  o.  Speokman,  23  La.  Ann.  2  Qa.  Dea  36;  Boyd  v.  Cheeapeake,  17 
146;  Mclndoe  v.  Hasleton,  19  Wis.  Md.  195;  79  Am.  Deo.  646;  Gaidntf 
667;  88  Am.  Deo.  701;  Stiles  v.  Knapp»    v.  Jenkins,  14  Md.  68. 
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the  judgment;*  ^^for  judgments  are  impeacliable  for 
those  frauds  only  which  are  extrinsic  to  the  merits  of  the 
case,  and  by  which  the  court  has  been  imposed  upon  or 
misled  into  a  false  judgment.  They  are  not  impeachable 
for  frauds  relating  to  the  merits  between  the  parties.  All 
mistakes  and  errors  must  be  corrected  from  within  by 
motion  for  a  new  trial,  or  to  reopen  the  judgment,  or  by 
appeal,"  * 

It  is  a  general  rule,  too  familiar  to  require  any  citation 
of  authorities  in  its  support,  that  '*  a  judgment,  either  of 
a  legal  or  of  an  equitable  tribunal,  may  be,  in  effect,  va- 
cated by  a  court  of  equity,  if  it  was  obtained  by  fraud."  • 
A  few  cases  will  be  noticed  as  illustrating  the  application 
of  this  rule.  If  a  confession  of  judgment  is  made  by  vir- 
tue of  a  letter  of  attorney  fraudulently  obtained,  both  the 
judgment  and  the  letter  of  attorney  will  be  annulled.* 
Suit  was  commenced  against  several  defendants.  The 
summons  being  returned,  as  to  one  defendant,  ^^ Executed 
by  leaving  a  copy,"  the  plaintiff's  attorney  erased  all  the 
return,  except  the  word  "  executed,"  and  thereby  obtained 
a  judgment.  Writ  of  error  was  sued  out,  but  the  judg- 
ment was  affirmed  by  the  appellate  court.  Afterward 
the  original  judgment  was  set  aside  at  chancery  on  the 
ground  of  fraud,  not  apparent  on  the  face  of  the  record, 

1  Miucatme  «.  MiMOuri  B.  B.  Ca,  Hart^  12  B.  Mon.  426;  Crank  «  Flow- 

1  I>UL  536;  Payne  o.  O'Shea,  S4  Ma  en,  4  Heiak.  029;  Binsae  v.  Barker,  13 

129;  Watts  «.   Fraser,  80  Ala.  186;  N.  J.  L.  266;  23  Am.  Dec  720;  Poin- 

ZeUerbach  «.  Allenbei|;,  67  Gal.  296;  dexter  «.  Waddy,  6  Mnnf .  418;  8  Am. 

Griffith  9,  Beynolda,  4  Gratt  46.  Deo.  749;  Dngan  v.  MoGann,  60  Oa. 

«  Amador  eta  Ca   o.  Mitohell,  69  363;  Whittlesey  v.  DeUuiey,  73  N.  Y. 

Gal.  179.  671;  Bresnehan  «.  Prioe,  57  Mo.  422. 

*Yoang  V,  Tncker,  89  Iowa,   600;  "  It  is  the  just  and  proper  pride  of  oar 

Tomkins  v.  Tomkins,  11  N.  J.  Eq.  612;  matured  system  of  eqni^  jurispm- 

Hog^  «.  Link,  90  Ind.  846;  Lockwood  dence  that  fnnd  Titiates  etrery  trans- 

fi  Mitchell,  19  Ohio,  448;  53  Am.  Dea  action;  and  however  men  may  snr- 

438;  Ward  v.  QninliTin,  57  Ma  425;  round  it  with  forms,  solemn  instru- 

Mnnn  v.  Womdl,  16  Barb.  221;  Cor*  ments,  proceedings  conforming  to  all 

withe  9.  Oriffin,  21  Barb.  9;  Bnrch  sl  the  details  required  in  the  laws,  or 

Seott,  1  Bland,  112;  Brown  e.  Thorn-  even  by  the  formal  judffment  of  court, 

too,  47  Oa.  474;  Ogden  9,  Larrabee,  a  court  of  equity  will  disregard  them 

57  m.  389;  Gowin  v.  Toole,  31  Iowa,  all  if  necessary,  that  justice  and  equity 

513;  Hayden  v.  Hayden,  46  GaL  832;  may  prevail ":  Warner  «.  Blakeman,  4 

Osrrington  v.  Holalnrd,  17  Conn.  530;  Keyes,  507. 

Qceene  v.  flaskell,  5  R.  L  447;  Kent  *  Johnston  si.  Loop,  2  Tex.  331. 

«  Bicards,  3  Md.  Gh.  392;  Hahn  «. 
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in  relation  to  the  service  of  process,  and  which  coald  not 
therefore  be  asserted  against  the  judgment  on  appeaL*  A 
judgment  was  obtained  by  attachment,  during  defendants 
absence,  for  a  sum  claimed  to  be  due  for  the  board  of  his 
wife.  Relief  was  obtained  by  the  defendant,  upon  show- 
ing that  it  was  the  duty  of  plaintiff,  under  an  agreement, 
to  furnish  such  board,  and  that  he,  at  the  time  the  suit 
was  commenced,  had  funds  of  defendant  in  his  hands,  on 
the  ground  that  otherwise  a  party  having  no  opportunity 
for  defense  would  be  subjected  to  a  gross  wrong  and  fraud.' 
A  plaintiff  filed  a  complaint  against  his  wife,  praying  for 
a  divorce  on  the  ground  of  desertion.  He  obtained  an 
order  for  the  service  of  summons  by  publication  by  alls- 
ging  that  he  did  not  know  the  place  of  her  residence. 
Judgment  by  default  was  afterward  entered,  based  upon 
such  service.  The  wife  instituted  proceedings  to  set  aside 
the  decree,  alleging  that  the  separation  was  voluntary 
and  in  pursuance  of  written  articles;  that  the  plaintiff  well 
knew  where  she  resided;  that  no  copy  of  summons  or 
complaint  was  ever  served  on  her  personally,  nor  by  de- 
positing a  copy  thereof  in  the  post-ofBce,  directed  to  her; 
and  that  she  had  no  knowledge  of  the  suit  until  long 
after  the  decree  was  entered.  A  demurrer  being  inter- 
posed, the  court  held  that  the  allegations  of  the  wife 
showed  such  a  fraud  upon  her  and  upon  the  court  in  the 
divorce  case  for  the  purpose  of  avoiding  a  contest  npon 
the  merits  as  authorized  the  setting  aside  of  the  decree.' 
Decrees  of  divorce  may^  when  obtained  by  fraud,  be  va- 
cated in  the  same  manner  and  under  the  same  circum- 
stances which  would  warrant  the  vacation  of  any  other 
decree,'  although  the  party  who  obtained  the  fraudulent 
judgment  has  contracted  another  marriage.'    A  decree 

^  Wibon  «  Montgomery,  14  Smedas  True,  6  Minn.  468;  fioyd't  Appeal,  38 

4  M.  205.  Pa.  St  241;  Bradford  fi  Abend,  89 

s  Moore  «.  Gamble,  9  N.  J.  Eq.  246.  UL   78;   81  Am.  Rep.  67.      CmKtra^ 

•  JohnMn  e.  Ooleman,  28  Wie.  462;  Pariah  v.  Parid^  9  (Auo  81  684;  76 

99  Am.  Deo.  198.  Am.  Deo.  482. 

« Adams  v.  Adama,  61  K.  H.  888;  *  Wbitoomb  «.  Whitoomb^  46  Iowa, 

12  Am.  Rep.  184;  BdM>n  v.  Bdson,  108  437;  Rnsb  v.  Rush,  46  Iowa»  648;  S6 

Maaa.  590;  11  Am.  Rep.  893;  True  «.  Am.  Rep.  179. 
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against  an  administrator  founded  upon  a  bond  will  be 
set  aside  for  fraud,  if  it  appears  that  the  court  was  de- 
ceiyed  by  plaintiff's  tearing  off  from  the  bond  a  paper 
annexed  thereto  showing  credits  which  ought  to  have 
been  applied  to  the  bond,  as  the  administrator  is  not  pre- 
sumed to  be  cognizant  of  the  transactions  of  his  testator.' 
Bquity  will  not  relieve  a  party  from  a  judgment  procured 
by  his  own  fraud.'    If  the  defendant  in  an  action  has 
been  discharged  by  a  decree  in  bankruptcy,  and  is  pre- 
vented from  availing  himself  of  this  discbarge  by  any 
trick,  fraud,  or  device  of  the  plaintiff,  equity  will  grant 
him  relief.*    Collusion,  being  one  of  the  forms  in  which 
fraudulent  designs  are  frequently  pursued,  is  as  objection- 
able as  any  other  form  of  fraud,  and  vitiates  all  judgments 
into  which  it  enters,  and  the  person  against  whom  it  is 
employed  may  ,find  relief  in  equity.^    Fraud  by  which  an 
attorney  was  prevented  from  making  a  defense,  or  induced 
to  prove  recreant  to  his  client,  entitles  the  latter  to  relief.* 
The  procuring  of  a  judgment  by  perjury,  or  suborna- 
tion of  perjury,  is  doubtless  a  fraud,  and  such  a  fraud  as 
would  induce  equity  to  grant  relief,  were  it  not  for  the 
fact  that  its  existence  can  rarely  or  never  be  ascertained 
otherwise  than  by  trying  anew  an  issue  already  tried  in 
the  former  action.    Whenever   an  issue  exists  in  any 
action  or  proceeding,  each  of  the  parties  should  antici- 
pate that  his  adversary  will  offer  evidence  to  support  his 
side  of  it,  and  should  be  prepared  to  meet  such  evidence 
with  counter-proofs.     Where  he  has  an  opportunity  to 
do  this,  and  does  not  avail  himself  of  it,  or  though  avail- 
ing himself  of  it,  is  unable  to  overcome  the  effect  upon 
the  court  or  jury  of  the  evidence  offered  by  his  adversary, 
he  cannot,  in  effect,  obtain  a  retrial  of  the  issue  before 

1  Cbrneal  v.  Wilson,  3  litt  80.  *  Hardy     «.    BroaddoB,    86     Tez. 

sBlystooe  9,  Blystone,  61  Pa.  St.  668;  Mayberry  «.  MoGliir&  61  Mo. 

373;  Wells  «.  Smith,  13  Gray,  207;  74  266. 

Am.  I>ea  631.  '  Haverty  «.  HaTerty,  36  Ean.  438; 

>  Starr   «.   Heckart,    32   Md.   267;  Beek  v.  BoUamy,  93  N.  a    129;  De 

Greenleaf  v.  liaber,  2  Wash.  C.  C.  44;  Loois  v.  Meek,  8  G.  QrsMie,  66;  60 

Manwarring  v,  Konns,  36  Tex.  174;  Am.  Deo.  49L 
Park  A  Casey,  36  Tex.  636. 
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another  tribunal  by  charging  that  the  judgment  against 
him  was  procured  by  perjury;^  and  this  has  been  held 
to  continue  to  be  the  rule,  notwithstanding  the  existence 
of  a  statute  authorizing  actions  to  set  aside  judgments 
obtained  by  means  of  perjury  or  subornation  of  perjury.* 

§  490.  Frandolent  Alteration.  —  If  a  judgment  prop, 
erly  obtained  is  afterward  fraudulently  altered  so  as  to 
include  a  person  not  served  with  process,  and  not  origi- 
nally named  in  the  judgment,  equity  has  jurisdiction  to 
vacate  it.'  "  Fraud  is  one  of  the  heads  of  original  and 
undoubted  equity  jurisdiction;  and  to  alter  and  change 
the  record  of  a  judgment  by  increasing  the  sum  for 
which  it  was  rendered,  without  authority  or  consent,  is  a 
gross  and  palpable  fraud,  although  it  may  also  be  a  crime.'' 
An  injunction  will  therefore  be  issued  to  restrain  the  col- 
lection of  a  judgment  so  altered/ 

§  491.    Fraudulent  Concealment.  —  The  concealment  of 
facts  which  if  known  at  the  trial  would  have  prevented 
the   recovery  is   always  good  ground  for  coming  into 
equity  to  obtain  relief  from  a  judgment  at  law.*    Thus  if 
au  administrator   suppresses    the   receipt  of  a  sum  of 
money  obtained  by  him  for  the  benefit  of  the  estate,  and 
thereby  causes  his  accounts  to  be  closed  without  his  being 
charged  with  that  sum,  they  will  be  reopened  in  equity 
on  the  ground  of  fraud,  although  the  statute  declares  the 
decree  of  accounting  final  and  conclusive.*    A  judgment 
recovered  by  a  vendor  for  an  amount  due  as  purchase- 
money  of  lands  will  be  enjoined  in  equity  if  it  can  be 
shown  that  after  the  recovery  the  defendant  discovered 
that  the  vendor  had  conveyed  the  land  to  his  children 
previously  to  conveying  to  the  defendant,  the  defendant's 

'  Rom  v.  Wood,  TON.  Y.  S;  Smith  v.  I  *  Haas  v.  Billinn,  42  Minn.  63. 
Loary,  1  Johns.  Oh.  320;  Gotshaosen  *  Cheater  o.  Miner,  13  CaL  658. 
«.  Kerting,  29  Fed.  Rep.  821;  Greene        *  Babooek   «.    McCamant»    63    UL 

«.  Greene,  2  Gray,  361;  61  Am.  Deo.  214. 

464;  Peck  v.  Woodbridge,  3  Day,  30;        *  Fish  «.  Lane,  2  Hayw.  (K.  a)  622; 

Folflom  «L  Folflom.  65  N.  H.  78;  ante,  Koyes  9.  Loeb,  24  La.  Ann.  48. 
•ea  289.  *  Pratt  iv  NorUuun,  6  Maaon,  9S. 
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deed  containing  covenants  of  warranty,  and  the  plains 
tiff's  estate  being  insolvent.    A  wife  against  whom  a  judg- 
ment in  ejectment  has  been  entered  is  entitled  to  relief 
therefrom  in  equity  upon  showing  that  it  was  based  upon 
a  deed  made  by  the  trustee  of  her  estate,  as  she  supposed, 
to  secure  advances  for  the  use  of  such  estate,  when,  as  she 
kad  discovered  after  judgment,  no  moneys  were  advanced 
or  paid  to  her  trustee  or  for  the  use  of  the  estate,  and 
that  the  amount  for  which  the  trust  deed  was  given  was 
made  up  of  a  debt  due  from  her  husband  and  of  other 
moneys  paid  to  and  used  by  him,  and  the  judgment 
against  her  was  procured  by  the  combination  and  confed* 
oration  of  her  husband  and  the  person  to  whom  the  trust 
deed  was  made.*    A  bill  was  filed  to  set  aside  a  judgment 
recovered  upon  a  policy  of  insurance,  in  which  it  was 
charged  that  the  ship  insured  was  lost  by  the  boring  of 
holes   in  her  bottom,  and  by  fraudulently  casting  her 
away;  that  such  fraud  was  unknown  when  the  judgment 
was  rendered,  and   was   fraudulently  concealed    by  the 
plaintiffs  in  the  former  suit.     Upon  demurrer,  it  was  de- 
cided that  these  charges,  if  sustained,  would  entitle  com- 
plainant to  the  relief  demanded,  because  a  perfect  and 
valid  defense  at  law  has  been  made  unavailable  by  the 
fraudulent  concealment  of  the  plaintiffs  and  the  total  and 
excusable  ignorance  of  the  defendants.'    H.  sued  B.;  S., 
who  was  liable  with  R.,  was  put  on  the  stand  as  a  witness, 
but  just  before  becoming  a  witness,  he,  without  knowl- 
edge of  K,  paid  H.  the  amount  claimed.    Judgment  was 
rendered  against  R.  before  he  knew  of  the  payment  made 
by  S.    H.  afterward  endeavoring  to  collect  his  judgment, 
R  set  up  these  facts,  and  prayed  for  an  injunction.     To 
oppose  the  issuing  of  the  injunction,  H.  insisted  that  the 
fact  of  payment  ought  to  have  been  disclosed  as  a  defense 
prior  to  the  judgment.     But  the  court  held  that  **  R.  was 
not  bound  to  present  to  a  court  of  law  a  fact  of  which  he 

>  Oipftal    Bank  v.  lUitherfordy  70       *  Ocean  Ins.  Co.  v.  Fields,  2  Story. 
(h.  57.  W. 
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knew  nothing,  and  of  which  he  had  no  cause  to  suspect 
anything,  and  to  which  he  was  in  no  manner  privy."  ^ 

§  492.  Taking  Judgment  against  Agreement.  —  It  has 
frequently  happened  that  one  of  the  parties  litigant  has 
failed  to  present  his  claim  or  defense  because  he  relied 
upon  some  agreement  or  understanding  between  him- 
self and  his  adversary  which,  if  observed,  rendered  such 
presentation  unnecessary.  And  with  more  than  occa- 
sional frequency,  if  we  may  judge  from  the  reports,  these 
agreements  have  been  designed  to  lull  a  party  into  secu- 
rity and  inactivity  in  order  that  some  unconscionable 
advantage  could  be  taken  of  him.  In  all  such  cases, 
courts  of  equity,  when  asked  to  do  so,  have  invariably 
restored  the  injured  party  to  his  rights  under  the  agree- 
ment, and  have  wrested  from  his  opponent  all  those  fruits 
he  had  hoped  to  harvest  and  enjoy  through  fraud  and 
duplicity.*  "The  cases  are  full  and  explicit  upon  the 
point;  a  judgment  obtained  in  violation  of  an  agreement 
of  compromise,  and  by  which  an  appearance  is  prevented, 
will  not  be  allowed  to  stand.'"  An  action  was  commenced 
against  A  and  others.  A  having  a  good  defense,  the  plain- 
tiff agreed  to  dismiss  as  to  him,  and  on  that  account  A 
failed  to  defend.  The  judgment  taken  in  violation  of  this 
agreement  was  set  aside  and  the  execution  restrained.* 
Similar  action  was  taken  where  the  defendant  was  assured 
that  he  was  sued  pro  forma,  because  he  was  supposed  to  be 
a  necessary  party,  and  that  no  judgment  would  be  taken 
against  him;  and  a  decree  was  nevertheless  taken  against 
defendant;*  and  so  when,  after  the  commencement  of  a 
suit,  an  accord  and  satisfaction  had  taken  place  between 
the  parties,  and  upon  that  account  the  defendant  failed 

>  Reed  v.  Harvey,  23  Ark.  44.  «.  Redd,  44  Iowa,  179;  Dandridge  k 

s  Holland  v.  Trotter,  22  Oratt.  136;  Harria,  1  Waah.  (Va.)  326;  1  An.  I>efr 

Ghamben  v,  Robbins,  2S  Conn.  552;  465. 

Kent  9.  Ricarda,  3  Md.  Ch.  392;  Ken-  •  Neal's  Adm'r  9.  Dioka,  72  Ind.  374 

man  v.  Midek,  Smedes  k  M.  Ch.  331 ;  *  Johnson  v.  Unveraaw,  90  Ind.  485; 

California  B.  S.  Co.  v.  Porter,  68  Cal  Stone  v.  Lewman,  28  Ind.  97. 

369;    Marphy  v.  Smith,  86  Mo.  333;  ^  Broaddaa  «.  Broaddoa,  S  Daaa, 

Keeler  v.  Elston,  22  Neb.  310;  Baker  536. 
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to  appear  and  plead;'  or  where  the  plaintiff,  after  an  inter- 
y\ew  with  defendant,  admitted  that  he  had  been  paid,  and 
promised  to  go  at  once  and  dismiss  the  action,  and  assured 
defendant  that  he  need  not  employ  an  attorney  or  pay 
any  further  attention  to  the  action;'  or  took  judgment 
contrary  to  a  stipulation  on  file  purporting  to  dismiss  the 
action;*  or  agreed  that  if  defendants  would  withdraw  an 
equitable  plea,  he  would  do  the  equity  set  up  in  the  plea;^ 
or  had  accepted  a  certain  sum  as  a  satisfaction  of  his 
demand  and  given  a  receipt  in  full.^  The  principle  that 
taking  judgment  in  opposition  to  an  agreement  or  repre- 
sentation of  a  party  or  his  attorney  is  such  a  fraud 
that  the  parties  will  be  restored  to  their  former  position 
is  applicable  whenever  the  defendant,  on  account  of  the 
agreement,  fails  to  answer,  or  after  answering  fails  to  at- 
tend the  trial;*  or  when  the  person  against  whom  the  recov- 
ery has  been  had  was  a  garnishee,  who,  being  summoned, 
had  answered,  showing  that  he  had  no  funds  of  the  defend- 
ant in  his  hands,  and  had  thereupon  been  assured  that  no 
further  proceedings  had  been  taken  against  him  J  Where 
A  was  sued  upon  a  note  and  mortgage,  and  the  plaintiff 
for  a  valuable  consideration  released  him  from  personal 
liability,  but  took  judgment  in  violation  of  his  contract, 
and  issued  execution  thereon,  such  execution  was  re- 
strained on  the  ground  that  '4t  was  against  conscience 
for  the  mortgagee  to  retain  his  advantage.''*  It  makes 
no  difference  that  the  agreement  is  void  because  made  on 
Sunday,  or  was  oral,  when  the  rules  of  the  court  required 
all  stipulations  to  be  in  writing.  If  it  can  be  shown  that 
it  was   successfully  employed  to  prevent  the  defendant 

1  J&rman  n,  Sannden*  M  K.  C.  3S7.  *  Dobson  v.  Pf^arce,  1  Abb.  Pr.  97; 

*  Keelor  v»  EUton,  22  Neb.  310.  Rogenv.  Gwinn,  iM  Iowa,  58;  Dobeon 

*  McLeran  «.  MeNamara»  56  Cal.  v.  f  earce,  12  N.  Y.  165;  62  Am.  Deo. 
506.                                     '  152;  Pearce  v.  Olney,  20  Conn.  544; 

*  Markham  v.  Angier,  57  Ga.  43.  Wierich  v,  Pe  Zoya,  2  Gilm.  385;  Ed- 
^  Gates  V.  Steele,  58  Conn.  316;  18    monson  v.   Moaeby's  Hmn,  4  J.  J. 

Am.  St.  Rep.  268.     Bat  in  another  Manh.  497. 

ease  a  party  was  held  guilty  of  laches  '  Pelham  v.  Moreland,  11  Ark.  442. 

nnder    very    similar    eircnmstances:  *  Hibbard  v.  Eastman,  47  N.  U.  507; 

Norman  v.  Bams,  67  Ala.  248.  03  Am.  Dec.  467. 
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from  making  his  defense,  then  the  plaintiff  will  not  be 
allowed  to  retain  the  advantage  it  has  secured  him.^  A 
judgment  will  be  annulled  for  fraud  if  it  was  procured  by 
prevailing  on  a  justice  of  the  peace  to  take  up  a  case  in 
the  absence  of  a  defendant  to  whom  the  justice  had  an- 
nounced in  the  morning  that  he  was  sick  and  could  not 
try  the  cause,  and  who  would  have  been  present  at  the 
hour  of  trial  but  for  such  announcement,  the  plaintiff 
being  present  when  the  defendant  left  the  court,  and 
afterwards  returning  and  inducing  the  justice  to  proceed 
with  the  case.'  In  this  instance,  while  the  prevailing 
party  had  not  personally  made  those  statements  which 
induced  the  defendant  to  forego  presenting  his  defense 
at  the  appointed  time,  he  had  adopted  statements  made 
by  another  and  employed  them  for  an  unconscionable 
purpose,  and  had  thus  brought  himself  fairly  within  the 
rule  that  no  one  shall  retain  an  advantage  at  law  secured 
by  his  own  fraud  and  misrepresentation.  But  relief  was 
granted  in  an  early  case  in  Virginia  which  seems  alto- 
gether unjustifiable,  because  it  sanctions  the  restraining 
of  a  judgment  on  account  of  a  misrepresentation  to  which 
the  plaintiff  was  neither  directly  nor  indirectly  a  party. 
Three  persons  were  sued  as  copartners.  One  of  them, 
who  in  fact  was  not  a  partner  with  the  others,  neglected 
to  defend  because  he  was  assured  by  his  co-defendants 
that  the  matter  would  be  adjusted.  An  injunction  was 
granted  and  the  parties  placed  in  their  original  position.' 

« 

g  493.  Procured  by  Concealment.  —  The  concealment 
of  material  facts  is  looked  upon  with  such  abhorrence,  if 
employed  to  obtain  an  unjust  judgment,  that  relief  has 
been  granted  from  judgments  so  obtained  when  any  con- 
siderable degree  of  diligence  would  have  revealed  to  the 
losing  party  and  have  enabled  him  to  present  to  the  court 
the  evidence  for  want  of  which  he  was  defeated  at  the 

*  BUkeiley   «.   Johnson,    13    Wii.        *  Miles  v.  Jones,  28  Mo.  87. 
530.  *  Lee  «.  Boird.  4  Hen.  4  M.  453. 


867  BELIEF  IN   EQUITY.  §  494 

triaL    Thus  a  plaintiff,  knowing  a  judgment  to  be  satis* 
fied,  brought  an  action  as  a  judgment  creditor  for  the 
purpose  of  setting  aside  a  conveyance  as  being  made  in 
fraud  of  his  rights.     After  he  had  obtained  his  decree, 
the  defendants  discovered  that  while  no  satisfaction  was 
marked  upon  the  docket,  yet  one  was  filed  among  the 
papers  in  the  case  anterior  to  the  commencement  of  the 
suit  against  them.     They  then  instituted  proceedings  to 
set  aside  the  decree  annulling  their  conveyance,  and  ob- 
tained the  relief  sought,  on  the  ground  that  by  examin- 
ing the  docket  where  the  entry  of  satisfaction  ought  to  be 
m€tde,  they  had  used  sufficient  diligence  to  entitle  them 
to  protection  from  one  asserting  a  claim  known  to  him 
to  be  fully  paid.^    But,  as  a  general  rule,  no  party  can  be 
relieved  on   the  ground  of  any  fraudulent  practice  or 
concealment  on  the  part  of  his  adversary,  unless  he  on  his 
part  exhausted  all  proper  diligence  to  defend  the  original 
action.    This  is  particularly  the  case  where  some  fraudu- 
lent device  is  employed  by  his  adversary  in  the  manage- 
ment of  his  case  or  in  adducing  the  testimony  of  perjured 
witnesses.     Upon  discovering  any  such  fraud,  the  party 
against  whom  it  is  employed  must  at  once  use  all  the 
means  in  his  power  to  countervail  it.    He  cannot  either 
neglect  or  refuse  to  employ  the  means  in  his  power  to  ob- 
tain a  proper  determination  of  the  action  in  opposition  to 
the  fraud  practiced  upon  him,  and  then  if  through  his 
supineness  the  fraudulent  device  proves  successful,  resort 
to  a  court  of  equity  and  obtain  relief.' 

§  494.  Personal  Threats.  —  An  allegation  in  a  com- 
plaint to  obtain  relief  from  a  judgment  or  decree  stating 
that  the  defendant  did  not  make  his  defense  because  pre- 
vented by  threats  of  personal  violence  from  attending  at 
the  trial,  is  wanting  in  the  averments  essential  to  author- 
ize the  intervention  of  a  court  of  equity.  It  fails  to  show 
that  the  plaijitiff  was  in  any  manner  responsible  for  those 

1  Shinkle  v.  Letoher,  47  DL  216.  *  Riddle  v.  Baker,  18  Oel.  206. 
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threatSi  or  that  the  case  could  not  be  efficiently  managed 
by  an  agent  or  attorney  in  the  absence  of  the  defendant' 

§  495.  Want  of  Notice.— We  shall  now  consider  the 
circumstances  in  which  a  defendant  may  be  relieved  from 
a  judgment  or  decree  rendered  in  an  action  wherein  hii 
failure  to  defend  is  not  chargeable  to  the  plaintiff.  Promi- 
nent among  the  grounds  of  relief  belonging  within  thia 
class  of  cases  is  the  one  that  the  court  has  proceeded  to 
condemn  a  party  without  first  giving  him  an  opportunity 
to  be  heard.  A  judgment  pronounced  without  service  of 
process,  actual  or  constructive,  and  without  the  defend- 
ant's  knowing  that  a  court  has  been  asked  to  adjudicate 
upon  his  rights,  is  regarded  with  such  disfavor  at  law 
that  a  variety  of  motions,  writs,  and  proceedings  are 
there  provided  to  overthrow  it;  and  in  many  courts  it 
is  at  all  times  and  upon  all'  occasions  liable  to  be  entirely 
disregarded  upon  having  its  jurisdictional  infirmity  ex* 
posed.  But  proceedings  in  equity  are  peculiarly  appro- 
priate for  the  exposure  of  this  infirmity.  They  permit  of 
the  formation  of  issues  upon  the  question  of  service  of 
process,  and  of  the  trial  of  those  issues,  after  full  oppor- 
tunity has  been  given  to  those  who  seek  to  sustain  as  well 
as  to  those  who  seek  to  avoid  the  judgment  If  at  such 
trial  it  satisfactorily  appears  that  the  defendant  was  not 
summoned,  and  had  no  notice  of  the  suit,  a  sufficient  ex- 
cuse is  shown  for  his  neglect  to  defend,  and  equity  will 
not  allow  the  judgment,  if  unjust,  to  be  used  against  him, 
no  matter  what  jurisdictional  recitals  it  contains.*    Thus 

1  PoweU  «.  (Men,  1  Heisk.  62S.  Finch,  6  CoL  214;  BMaaaa  «  Bdd'b 

*  Ingle  «.   MoGnrry,   1  Heitk.   26;  Ez'r,  60  AU.  09;  Wmret  n  Pmr,  If 

Stabbe  v.  Learitt,  30  Ala.  362;  Jefferr  IlL  417;  Amwworthy  w,  Ghe^in^  S 

9.  Fitch,  46  Conn.  601;  Ryan  «.  Boyd,  Dev.  £q.  234;  34  Am.  Dea  973;  CHmi 

83  Ark.  778;  Martin  v.  Parana,  49  v.  Smitii,  66  Tez.  648;  South  «.  Dt 

CaL  96;  Williams  v.  WUliama,  67  Ind.  Weese,  41  Tez.  696;  Cooke  e.  Bora- 

500;  WilwM  fl.   Hawthorne.   14  Col.  ham,  32  Tex.  129;  Cmfti  e.  Dester,  8 

530;  20  Am.  St  Rep.  290;  Duncan  «.  Ala.  767;  42  Am.  Deo.  666;  Magin  v. 

G^rdine,  69  Miss.   660;  Crawford  a  Lamb^  43  Minn.  80;  19  Am.  SL  Bapi 

Redns,  64  Miss.  700;  SiWey  9,  Snm-  216;  Oamthers  ft.  Hartdleld,  3  Yefg. 

mors,  67  Miss.  712;  Arnold  «.  Hawley,  366;   24   Am.   Deo.   680;    SBekey  «. 

67  Iowa,  313;  State  Ins.  Co.  «.  Water-  Stone,  60  lU.  468;  Rice  «  Tobia%  39 

houses  78  Iowa,  674;  San  Joan  Oo,jk  Ala.  214. 
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an  order  of  sale  of  land  granted  npon  the  petition  of  an 

administratory  without  service  of  process  upon  infant 

heirs  who  have  no  general  guardian,  will  be  set  aside 

upon  making  application  in  equity.^    If  the  record  does 

not  disclose  the  jurisdictional  defect,  an  afiBrmance  of  the 

judgment  in  an  appellate  court  does  not  divest  equity  of 

%he  authority  to  grant  relief,    ''  The  affirmance  of  a  void 

judgment  on  grounds  not  touching  but  overlooking  its* 

invalidity  does  not  make  it  valid/' ^    The  fact  that  the 

record  contains  recitals  showing  that  jurisdiction  has 

been  obtaiued  by  the  service  of  process  does  not  prevent 

the  granting  of  relief  in  equity,  though  it  can  only  be 

granted  upon  showing  that  such  recital  is  untrue.*    In 

fact,  such  recital  may  properly  be  regarded  as  giving  the 

complainant  additional  ground  for  relief  in  equity,  be* 

cause  it  shows  that  the  judgment  is  not  void  in  the 

extreme  sense,  and  that  to  obtain  relief  therefrom  by  any 

proceeding  at  law  is  extremely  difficult,  if  not  impossible. 

The  only  cases  in  which  there  can  be  any  reasonable  doubt 

about  granting  relief  in  equity  for  want  of  jurisdiction 

are  those  in  which  such  want  either  appears  on  the  face 

of  the  record  or  may  at  all  times  be  shown  in  any  and 

every   collateral  proceeding.     In  such  cases  there  are 

courts  in  which  the  remedy  at  law  is  deemed  adequate, 

and  relief  in  equity  is  denied  for  that  reason.* 

Whether  there  is  any  essential  difference  in  a  suit  in 
equity  between  disproving  a  recital  or  rebutting  a  pre- 
sumption of  jurisdiction,  and  contradicting  the  direct 
evidence  of  the  service  of  process  found  in  the  record,  is  a 
question  upon  which,  unfortunately,  there  is  still  doubt. 
When  the  proof  of  service  is  found  in  an  affidavit  made 


I  ^ler  «.  Walker,  1  Heisk.  734.  Owens  «.  Ranatead,  22  HI.  161;  John- 

s  WiUon  ft.  Montgomery,  14  Smedee  eon  «.  Coleman,  23  Wia.  452;  90  Am. 

k  M.  205.  Dea  193. 

*  Bridgeport  Sar.  Bank  v.  Eldredge,  *  Orandall  «.  Baoon,  20  Wia.  639;  91 

28  Conn.  556;  73  Am.  Deo.  6S8;  Kew-  Aul  Dea  451;  Murphree  v.  Bishop,  79 

comb  9.  Dewey,  27  Iowa,  381;  Bell  9.  Ala.  404;  Sanchez  v.  Carriaga,  31  OaL 

Williams,    1     Head,    229;    Stone   «.  170;  St.  Lonis  eta  R'y  Co.,  89  Mo. 

Skerry,   31  Iowa,  582;  Bidgeway  «.  Ii6;  Lockridge  «.  Lyon,  68  Ga.  137; 

Bank  of  Tennesaee^  11  Hnmph.  625;  pott,  sec.  497. 
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by  a  private  person  competent  to  make  it,  there  is,  so  far 
as  we  are  aware,  no  question  but  it  may  be  contradicted.' 
But  such  proof  may  be  the  return  of  an  officer  authorized 
and  required  by  law  to  serve  process  and  make  retam  to 
the  court  showing  that  he  has  done  so,  and  against  whom 
any  party  injured  may  maintain  an  action  for  a  false  re- 
turui  and  it  may  be  held  either  that  this  remedy  is  exclu- 
sive or  at  least  that  no  relief  will  be  granted  in  equity 
unless  it  is  shown  to  be  inadequate.     The  national  courts 
have  steadily  maintained  that  relief  could  not  be  had  in 
equity  by  showing  that  a  return  of  process  was  false, 
unless  it  was  procured  to  be  made  by  the  plaintiff  with 
knowledge  of  its  falsity.    Thus  in  an  action  to  enjoin  a 
judgment  wherein  it  was  proved  that  no  process  was  served 
and  that  the  return  was  false,  the  court  said:  "The  re- 
spondents did  no  act  that  can  connect  them  with  the  falsa 
return.    It  was  the  sole  act  of  the  marshal,  through  his 
deputy,  for  which  he  was  responsible  to  the  complainant 
for  any  damages  that  were  sustained  by  him  in  conse- 
quence of  the  false  return.    This  is  free  from  controversy; 
still,  the  marshal's  responsibility  does  not  settle  the  ques- 
tion made  by  the  bill,  which  is,  in  general  terms,  whether 
a  court  of  equity  has  jurisdiction  to  regulate  proceedings, 
and  to  afford  relief  at  law,  where  there  has  been  an  abase 
in  the  various  details  arising  out  of  execution  of  process, 
original,  mesne,  and  final.     If  a  court  of  chancery  can  be 
called  on  to  correct  one  abuse,  so  it  may  be  to  correct  an- 
other, and,  in  effect,  to  vacate  judgments  where  the  tribunal 
rendering  the  same  would  refuse  relief,  either  on  motion 
or  on  a  proceeding  by  audita  querela^  where  this  mode  of 
redress  is  in  use.    In  cases  of  false  returns  affecting  a  de- 
fendant, where  the  plaintiff  at  law  is  not  in  fault,  redress 
can  only  be  had  in  the  court  of  law  where  the  record  was 
made,  and  if  relief  cannot  be  had  there,  the  party  injured 
must  seek  his  remedy  against  the   marshal/"    These 

>  Lftpham  «  Ouiipbell,  61  OaL  290.        *  WflOker  a  Robing  li  How.  5S4. 
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views  have  been  recently  reaflSrmed  in  the  same  court/ 
and  have  been  accepted  and  enforced  in  several  of  the 
state  courts.'  But  the  obvious  and  conclusive  answer  to 
this  line  of  argument  is  thus  briefly  stated  in  the  opinion 
of  the  supreme  court  of  Tennessee:  "The  action  for  a 
false  return  is  an  inadequate  remedy  for  such  an  injury; 
for  it  might  be  that  after  a  ruinous  sacrifice  suffered  in  the 
payment  of  a  judgment  so  recovered,  and  the  delay  and 
expense  of  litigation  with  the  officer  who  made  the  false 
return,  he  might  be  unable  to  make  the  proper  indemnity, 
or  succeed  in  evading  his  liability."*  Besides  the  im- 
probability of  the  party  who  is  compelled  to  pay  a  judg* 
f  ment  being  able  to  secure  indemnity  from  an  officer 
making  a  false  return,  not  only  for  the  amount  paid,  but 
for  the  loss  occasioned  by  having  to  sacrifice  his  estate 
in  order  to  make  an  immediate  and  compulsory  payment, 
and  the  consequent  inadequacy  of  any  remedy  at  law, 
where  the  judgment  is  for  a  sum  of  money,  there  are 
many  other  cases  involving  the  possession  of  or  title  to 
real  or  personal  property  in  which,  conceding  the  liability 
of  the  officer  making  the  false  return,  no  adequate  remedy 
can  exist  except  that  of  restoring  the  parties  to  their 
position  before  judgment  and  permitting  a  defense  upon 
the  merits.  Hence,  in  our  judgment,  the  better  rule  is, 
that  an  officer's  return  does  not  constitute  an  insuperable 
obstacle  to  granting  relief,  even  though  the  plaintiff  did 
not  procure  such  return  to  be  falsely  made  nor  have  any 
notice  of  its  falsity.*  Whether  this  be  true  or  not,  if  it  be 
shown  that  the  false  return  was  procured  by  collusion 
between  the  plaintiff  and  the  officer  making  it,  relief  may 
be  granted.  • 

With  respect  to  an  officer's  return,  there  is  said  to  be  a 
substantial  difference  between  his  ''recital  of  matters  pre* 

'Enoz  County  fk  Hmbman,   138  'Ridgewftj  v.  Bank  of  Tean.,  11 

U.  S.  152.  Humph.  523. 

*  Jofanson  9,  Jonai,  2  Keb.  133;  Tay*  «  Ryan  «.  Boyd,  33  Ark.  778;  State 

lor  «L  Lewis,  2  J.  J.  Marsh.  400;  19  v.  Hill,  50  Ark   458;  Hanswirth  v. 

Am.  Bee.  135;  Thomas  «.  Ireland,  88  Snllivan,   6   Mont.   203;   Dunklin  v. 

Ky.  581;  21  Am.  St.  Bep.  356;  Krug  Wilson,  64  Ala.  162. 

*.  Dayis,  85  Ind.  309.  *  Hamblen  v.  Knight»  60  Tex.  36. 
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9umptively  within  his  personal  knowledge  and  the  recitala 
of  matters  not  presumptively  within  such  knowledge.'' 
For  this  reason  it  was  held  that  a  return  showing  that  a 
copy  of  process  was  left  at  the  residence  of  defendant 
might  be  contradicted  by  showing  that  the  place  where  it 
was  left  was  not  his  residence;^  and  when  the  defendant 
was  a  corporation^  and  summons  was  served  on  a  person 
designated,  who  was  stated  to  be  one  of  its  o£Bcers,  that 
relief  might  be  had  by  showing  that  the  person  named 
was  not  an  officer  of  the  defendant,  as  stated  in  the  returui 
and  did  not  occupy  any  relation  towards  defendant  anthor> 
izing  process  against  it  to  be  served  upon  him.'  Want 
of  actual  notice  of  a  proceeding  and  the  failure  to  person-  . 
ally , serve  process  constitute  no  ground  of  relief  in  equity, 
when  the  court  was  authorized  by  law  to  proceed  as  it  did 
in  the  absence  of  such  notice  and  service.* 

§  496.  Judgments  against  Privileged  Persons. — When 
process  is  served  the  defendant  must  appear  and  protect 
his  interests.  If  he  is  privileged  from  service  as  a  mem- 
ber of  a  legislative  or  other  political  body,  the  privilege  is 
a  personal  one,  which  must  be  claimed  by  motion  in  the 
case.  Courts  cannot,  ex  officio,  take  notice  of  the  persons 
thus  privileged.  And  if,  in  the  absence  of  any  claim  being 
interposed,  judgment  is  pronounced  against  them,  it  will 
not  be  intermeddled  with  in  equity.^ 

'  §  496  a.  Belief  to  Prevent  Party  from  Taking  Ad- 
vantage of  his  own  neglect,  wrong,  or  mistake  may  be 
granted.  Thus  where  A  sued  to  quiet  title,  and  it  ap- 
peared that  he  claimed  under  a  tax  judgment  and  sale, 
and  that  he  was  a  court  commissioner  charged  by  law 
with  the  duty  of  examining  whether  process  in  the  tax 

^  Bond  V.  Wilson,  8  Kan.  228;  12  *  Daly  o.   Pennio,  86  GaL  652;  21 

Am.  Rep.   466;  Mastin  v.  Gray,  19  Am.  St.  Bep.  61. 

Kan.  468;  27  Am.  Bep.  149;  Walker  «  Peten  «.  Leunie,  19  Md.  58;  71 

V,  Lntz»  14  Neb.  274.  Am.   Deo.  622;  rrentis  «l  Commoii* 

>  Bahm  9.  King  W.  I.  B.  Mfy.,  16  wealth,  5  Band.  697;  16  Am.  Deo.  782, 

Kan.  277;  Great  W.  M.  Co.  «.  Mio.  and  note. 
06.»  12  CoL  46;  13  Am.  St  Bep.  204. 
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case  had  been  properly  servedy  and  that  such  prooeBS  had 
not  in  fact  been  aerved,  the  court  enjoined  him  from  en- 
forcing his  tax  title.  **  It  is  immaterial/'  said  the  courti 
**  that  he  acted,  as  the  court  finds,  in  good  faith,  and 

without  any  fraudulent  intent He  has,  through  his 

owa  laches  or  neglect,  obtained  an  unconscionable  advan- 
tage over  the  defendants,  against  which  a  court  of  equity 
will  afford  relief.  It  was  through  his  fault  that  the  de- 
cree was  obtained  without  any  service  of  process,  and  it 
would  be  against  good  conscience  to  allow  him  to  profit 
by  his  own  wrong."  * 

S497.  While  there  is  Remedy  at  Law.— The  authori- 
ties do  not  agree  upon  the  question  whether  equity  will 
interfere  with  a  judgment  on  the  ground  of  want  of  juris- 
diction over  the  defendant,  while  he  has  it  in  his  power 
to  employ  some  efficient  remedy  in  the  original  case.  In 
Kentucky,  ^*  though  an  original  judgment  be  void  and  be 
capable  of  being  reversed  on  appeal,  yet  the  circuit  court 
has  power,  in  an  action  for  that  purpose,  to  enjoin  it,  and 
to  vacate  proceedings  under  it."'  In  Wisconsin,  the  fact 
that  the  judgment  might  be  set  aside,  upon  motion,  for 
want  of  jurisdiction  is  no  objection  to  a  proceeding  in 
equity,  because  such  proceeding  '*is,  beyond  doubt,  as 
a  remedy,  equally  appropriate  both  for  an  investigation 
of  the  issues  involved  and  the  awarding  of  appropriate 
relief  as  a  motion.''  *  Similar  rules  prevail  in  Iowa,*  Ten- 
nessee,* and  Louisiana;*  but  in  California  equity  will  not 
interpose  while  the  statutory  remedy  by  motion  exists;^ 
and  in  some  of  the  other  states  courts  of  equity  have 
declined  to  interfere  where  an  adequate  remedy  existed 
at  kw.*    Thus  where  jurisdiction  was  based  upon  service 

^  Hartm  «  Panons,  60  OaL  601;  49  *  Hernandes  v.  Hmn,  23  Ia.  Ann. 

Caiei.  484. 

*Luidnun  9.  Farmer,  7  Bath,  46.  '  Bibend  v.  Kreutz,  20   GaL   109; 

'Johnaoii  A  Colemaa,  23  Wia.  452;  Sanoheao.  Carriaga,  31  Gal.  171;  Lo* 

99  Am.  Dec  193.  gan  v.  HiUegaa,  16  CaL  201. 

*  Connell  e.  Stelson,  33  Iowa,  147.  •  Crandall  e.   Bacon,  20  Wit.  689; 

^Carathera  u,  Hartafteld,  8  Yerg.  91  Am.  Deo.  461;  Hart«b  Laiaron,  46 

'';  24  Am.  Dea  68a  Ga.  396. 
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of  process  procured  by  fraudulently  procuring  defend- 
ant to  come  within  the  state,  it  was  held  that  his  only 
remedy  was  by  motion  in  the  original  action  to  set  aside 
such  service.^  A  like  decision  was  made  when  the  judg- 
ment was  based  upon  the  appearance  of  defendant  entered 
by  an  attorney  without  authority,  and  no  reason  was 
shown  for  not  seeking  redress  in  the  original  action.* 
Generally,  when  a  party  seeking  relief  from  a  judgment 
has  an  adequate  remedy  at  law  by  some  motion  in  the 
original  case,  equity  will  not  interpose  in  his  favor  while 
that  remedy  is  available,  nor  even  after  it  has  ceased  to 
be  available,  if  he  does  not  show  a  sufiScient  excuse  for 
not  having  resorted  to  it  at  the  proper  time.'  Hence  if 
after  judgment  something  occurs  rendering  its  enforce- 
ment in  whole  or  in  part  no  longer  proper,  as  where  it 
has  been  wholly  or  partially  paid,^  or  its  enforcement  is 
barred  by  lapse  of  time,"  the  remedy  of  the  defendant 
is  by  motion. 

§  498.  Merits — Whether  must  be  Shown.  —  The  ground 
upon  which  relief  in  equity  against  a  judgment  is  com* 
monly  justified  is,  that  the  complainant  had  a  cause  of 
action  or  of  defense,  of  the  benefit  of  which  he  was  de- 
prived in  the  original  action,  under  circumstances  which 
make  it  inequitable  for  the  prevailing  party  to  enforce 
the  judgment;  and  if  this  is  the  only  ground  upon  which 
the  claim  to  relief  can  rest,  it  must  be  denied,  unless  the 
complainant  shows  he  had  some  cause  of  action  or  of  de- 
fense, or  at  least,  had  there  been  a  fair  trial,  that  the  judg- 
ment would  probably  have  been  more  favorable  to  him. 

'   ^  Buckley  «.  Heelbmner.  7  Ind.  469;  ris,  76  Ga.  733;  GaWestonete.  R>  Co. 

Onus  V.  Hen,  37  Ind.   193;  Marah's  v.  Ware,  74  Tex.  47;  Syme  a  Triot,  96 

AdmV  V,  Best,  41  Mo.  493.  N.  0.  243. 

*  Vilas  V.  PUttsburgh  etc.  R'y  Ca,  *  Devoll  v.  Soalea,  49  Me.  S20;  Mor^ 
123  K.  Y.  440;  20  Am.  8k  Rep.  neon  a  Speer,  10 Gnit  228;  MeBae*. 
771.  Dayis,   5  Jones  Eq.  140;   Pemae  « 

•  Reagan  v.  Fitsgerald,  75  N.  T.  Carlisle,  19  Ala.  6^.    Bat  in  Bow«i 
S30;  Hentrayer  9>  Sambargo,  54  Iowa,  v.  Clark,  46  Ind.  406,  a  judgment  WM 
607;  Melndoe  v.  Basel  too,  19  Miss,  enjoined  becanse  of  its  payments 
567;  88  Am.  Dec.  701;  Flannehen  v.  <  Coward  v.  Chastain,  90  N.  Q  443; 
Wrighti  67  Miss.  217;  Morris  v.  Mor-  6  Am.  8k  Rep.  533. 
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If  in  the  original  action  jurisdiction  was  obtained  over 
the  defendant  by  service  of  process  upon  him,  so  that  the 
court  had  the  right  to  enter  judgment  therein,  we  appre- 
hend that  there  is  no  doubt  that  relief  cannot  be  obtained 
on  account  of  fraud,  accident,  surprise,  or  any  other 
ground,  except  upon  showing  that  the  judgment  as  en- 
tered is  unjust.^  If,  on  the  other  hand,  process  has  not 
been  served  upon  the  defendant,  the  court  has  no  power 
to  consider  whether  he  has  a  defense  or  not,  no  right  to 
condemn  him  unheard;  and  though  a  defendant  owes  a 
debt  he  may  suffer  serious  injury  in  having  judgment 
entered  thereon  without  warning,  whereby  he  may  be 
subjected  to  unnecessary  costs  and  expenses,  and  deprived 
of  all  opportunity  to  make  provision  for  payment  before 
bis  property  is  liable  to  be  seized  and  sold.  The  failure 
to  serve  process  may  leave  the  defendant  in  iguorance  of 
subsequent  proceedings  as  well  as  of  the  entry  of  the 
judgment,  and  his  first  knowledge  may  be  brought  to  him 
through  a  claim  that  he  has  lost  title  to  his  property  by  a 
sale  made  by  authority  of  the  judgment,  and  that  at  such 
sale  the  property  has  been  struck  off  at  a  grossly  inade- 
quate price.  That  one  was  indebted  ought  not  in  equity 
to  preclude  him  from  relief  from  spoliation,  accomplished 
by  the  aid  of  a  proceeding  judicial  in  form,  but  lacking 
the  essential  element  of  all  judicial  proceedings, — juris- 
diction of  the  person  condemned.  Hence  the  mere  want 
of  a  defense  on  the  merits  ought  not  in  all  cases  to  be  a 
sufficient  answer  to  a  demand  for  relief,  where  process  was 
not  served  on  the  complainant  and  he  was  without  knowl- 
edge of  the  pendency  of  the  action.  Accordingly  it  has 
in  several  cases  been  held  that  a  judgment  rendered  with- 
out service  of  process,  and  without  the  knowledge  of  the 
defendant,  may  be  relieved  against  without  any  showing 
on  the  question  of  merits,  for  the  reason  that  "  in  such  a 

'  Saner  «.  Kuimm,  69  Mo.  46;  ThomM  Wia.  U4;  Mnlvaney  v,  Lorej^y,  37  Eaa. 
«.  Wart,  59  Wis.  103;  Rnpert  v.  Martz,  305;  White  v.  Crow,  110  Cf.  S.  183; 
116  Ind.  72;  Wilkinion  v.  Rewey,  59    Bringer  vi  Receiror,  42  N.  J.  Eq.  573. 
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case  the  injury  consists  in  the  rendition  of  a  judgment 
aga;nst  a  party  without  notice  and  opportunity  of  de- 
fense, and  that  it  is  unjust  and  unconscientious  to  attempt 
to  enforce  a  judgment  so  obtained."^  Nevertheless  a  de- 
cided preponderance  of  the  decisions  upon  this  subject 
declares  that,  notwithstanding  an  alleged  want  of  service 
of  process,  a  court  of  equity  will  not  interfere  to  set  aside 
a  judgment  until  it  appears  that  the  '*  result  will  be  other 
or  different  from  that  already  reached,''*  or  in  other 
words,  that  there  was  a  defense  to  the  action,  either  entire 
or  partial.* 

In  Colorado,  though  the  complainant  may  perhaps  be 
required  to  aver  that  he  had  a  defense,  and  to  verify  this 
averment,  yet  he  need  do  no  more  than  to  convince  the 
court  that  he  is  acting  in  good  faith;  and  unless  his  com- 
plaint is  specially  demurred  to,  the  absence  of  this  aver- 
ment is  not  fatal  to  his  cause.  ^' We  are  not  prepared  to 
say  that  such  an  averment  is  essential  or  traversable. 
The  showing  of  merits  should  not  be  required  to  the  ex- 
tent of  compelling  a  party  against  whom  a  judgment  has 
been  obtained,  without  jurisdiction  over  his  person,  to 
come  into  a  court  of  equity  and  assume  the  burden  of 
disproving  his  liability.  On  the  contrary,  a  party  thus 
circumstanced  is  entitled  to  the  maintenance  of  his  right 
to  defend  against  such  supposed  liability  in  an  action 
wherein  his  adversary  must  assume  the  burden  of  proof. 
This  distinction  is  important  in  all  cases,  and  in  many 
may  be  absolutely  controlling."  *    In  a  prior  case  in  the 

^BeU   V.  Williami,   1  Head,   229;  •Secoro.  Woodward,  8  Ala.  500;  Com 

Rvan  V.  Boyd,  33  Ark.  778;  Finney  «.  «.  Jones,  10  Iowa,  151;  State  v.  Hill,  60 

CUrk,  86  Va.  354;  Maffin  v.  Lamb,  43  Ark.  458;  Harris  o.  Gwin,  10  Smedes 

Minn.  80;  19  Am.  Si.  Rep.  216;  Dob-  k  ^  663;  Dunklin  «.  Wilson,  64  AU 

bins  V.  McNamara,  113  Ind.  54;  8  Am.  162;  Gifford  «.  Morrison,  S7  Ohio  St. 

St.  Rep.  626.  502;  41  Am.  Rep.  537.    A  defendaat 

*  Taggart  vl  Wood,  20  Iowa,  236;  a^^ainst  whom  judgment^  without  ser- 

Oregoiy  v.  Ford,  14  GaL  138;  73  Am.  vioeof  prooeaa»  is  reooyered  on  an  ont- 

Dec.  639;  Fowler  v.  Lee,  10  Gill  &  J.  lawed  note    ia  entitled  to  relief   is 

863;  32  Am.  Dea  172;  Piggot  v.  Ad«  equity:  Gerriah  «l  Seaton,  79  Iowa, 

dicks,  3  G.  Greene,  427;  56  Am.  Dea  15. 

547;  Crawford  «.  White,  17  Iowa»  560;  «  Wilson  v.  Hawthorne,  14  CoL  530; 

Stokes  0.  Knarr,  11  Wis.  389.  20  Am.  St  Rep.  29a 
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same  state,  in  which  the  property  of  the  defendant  had 
been  sold  under  the  judgment,  relief  was  granted,  and  the 
court  said:  '^It  is  claimed,  however,  that  the  appellant's 
case  is  fatally  defective,  because  it  appears  that  the  judg- 
ments in  the  attachment  suits  were  founded  upon  an  in- 
debtedness both  just  and  due  at  the  time  the  judgments 
were  rendered,  and  if  set  aside,  and  a  retrial  of  the  case 
had,  the  result  must  be  the  same.  Where  the  fraud  of 
the  party,  as  in  this  case,  enters  into  the  procurement  of 
the  judgment,  it  is  doubtful  if  a  court  should  require  a 
showing  of  merits  as  a  condition  of  relief.  Then,  again, 
while  courts  will  not  do  an  idle  thing,  and  therefore  will 
not  ordinarily  set  aside  a  judgment  when  it  appears, 
by  reopening  the  case,  the  same  judgment  must  be  again 
rendered  upon  a  trial  of  the  cause  upon  its  merits,  yet 
courts  frequently  enjoin  the  collection  of  so  much  of  judg- 
ments fraudulently  obtained  as  is  shown  to  be  inequitable 
or  excessive.  And  so  where  sales  or  deeds  have  been 
made  under  such  fraudulent  judgments,  courts  have 
drawn  a  distinction  between  such  sales  and  deeds  and 
the  fraudulent  judgments  themselves:  Litchfield's  Appeal, 
28  Conn.  127;  73  Am.  Dec.  662;  Martin  v.  Parsons,  49  Oal. 
94.  Before  a  man's  property  is  sold  and  deeded  away,  he 
should  have  an  opportunity  to  pay  the  debt  or  redeem  the 
property  from  sale.  This  right  to  redeem  is  a  valuable 
right,  secured  by  positive  statutory  enactment;  which 
right,  in  this  case,  was  denied  appellant,  and  its  property 
sequestered  without  notice  to  it.  Under  these  circum- 
stances, we  believe  that  courts  of  equity  should  grant 
appropriate  relief,  without  inquiry  as  to  the  merits  of  the 
original  claim.  As  said  in  the  former  opinion,  these 
judgments,  as  to  appellant,  'are  absolute  nullities,'  and 
consequently  cannot  be  made  the  basis  of  a  valid  sale." ' 

In  some  of  those  states  in  which  it  is  necessary  for  the 
complainant  to  show  that  he  had  a  defense  in  the  original 
action,  it  appears  not  to  be  sufiScient  for  him  to  aver,  in 

>  Great  W.  M.  Co.  «.  WoodmM  etc  Min.  Co.,  12CoL  46;  13  Am.  St.  Rep.  20i. 
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general  terms,  the  existence  of  the  defense.  He  moiBt 
state  the  factSy  so  as  to  enable  the  court  to  determine 
whether  he  has  a  good  defense  or  not.^ 

§  499.  Unauthorized  Appearance  of  Attorney.  — The 
early  cases  undoubtedly  tolerated  the  proposition  that  a 
judgment  based  upon  the  unauthorized  appearance  of  an 
attorney,  and  in  the  absence  of  any  service  of  process 
upon  the  defendant,  formed  an  exception  to  the  general 
rule  that  a  judgment  which  the  party  against  whom  it 
was  pronounced  had  no  opportunity  to  prevent,  would  be 
treated  as  invalid  in  equity.  It  was  said  that  "the  mere 
appearance  of  an  attorney  for  a  party,  even  without  au- 
thority, is  always  deemed  sufScient  for  the  court,  which 
will  look  no  further,  but  proceed,  and  will  leave  the  party 
to  his  remedy  against  the  attorney,''*  unless  the  attorney 
was  in  irresponsible  or  suspicious  circumstances,  or  his 
appearance  was  through  the  procurement  of  the  plaintiff' 
In  chancery,  the  rule  was,  in  cases  where  a  solicitor  ap- 
peared without  authority,  that  if  the  adverse  party  had 
acquired  no  rights,  the  party  for  whom  the  solicitor  pre- 
sumed to  act  might  apply  to  the  court  and  have  the  pro- 
ceedings corrected,  and  the  solicitor  compelled  to  pay  the 
costs.  But  if  the  adverse  party  had  acquired  any  rights, 
or  had  been  subjected  to  the  payment  of  any  costs,  the 
proceedings  were  permitted  to  stand,  if  the  solicitor  was 
responsible,  and  the  injured  party  left  to  seek  redress 
against  the  solicitor.*  Now  it  seems  to  be  a  rule  appU- 
cable  to  the  greater  part  of  the  United  States  that  a  judg- 
ment resting  upon  the  unauthorized  appearance  of  an 
attorney  may  be  annulled  in  equity,*  irrespective  of  the 

>  ChioMN>  eio.  R'y  Co.  v.  Maimiii|,    N.   H.  S63;  ^Erentt  fi  Wamsr.  68 
23  Neb.  M2;  Malyaney  v,  LoYejov,  37    N.  H.  340. 
Kan.  805;  ^Winters  «i  MeaiiB,  26  Neb.        *  Amerioan  Ina.   Go.  «.  Oakloy,  • 


241;  13  Am.  Si.  Rep.  489.  Paise,  496;  38  Am.  Deo.  661. 

*  Borrill's  Practice,  note  a  to  p.  37;  '  Kidge  v.  Alter,  14  La^  Ann.  S66; 
oiting  6  Johna.  34,  296;  1  Binn.  214;  1  Manrel  v,  Manoayrier,  14  La^  Ann.  S; 
Pet  C.  0. 165;  9  Wend.  499;  2  HUl,  64.  74  Am.  Dea  424;  Wiley «.  Pratt,  SSIad. 

*  Hofi&nire  p,  Hoffmire,  3  Edw.  Oh.  628;  Boro  «.  Harris,  13  Lea,  36;  Ma- 
174;  Bnuton  v.  Lyford,  37  N.  H.  612;  comber  «.  Peck,  39  Iowa,  351;  Rey- 
76  Am.  Deo.  144;  Smyth  «.  Balch,  40  nolda  «.  Howell,  L.  R.  8  Q.  B.  898. 
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queatitm  whether  the  attorney  is  respimsible  or  irrcBponsible, 
the  judgment  lien  being  preserved  to  secure  the  plaintiff 
from  loss  should  he  afterward  recover  at  a  trial  on  the 
merits.^ 

The  reasons  inducing  this  change  in  the  rule,  together 
with  a  general  statement  and  history  of  the  law  upon  this 
subject,  are  thus  set  forth  in  an  opinion  written  by  Dillon , 
then  chief  justice  of  Iowa:  "The  ancient  common  law 
required  the  parties  to  be  present  and  prosecute  or  defend 
in  person.    It  required  a  patent  or  special  authority  from 
the  crown  to  enable  parties  to  appear  by  attorney.    After- 
ward, by  various  statutes,  the  right  to  appear  by  attorney 
was  recognized.    In  the  earlier  stages  of  the  law  the  attor- 
neys were  appointed  orally  in  court.      Afterward  they 
were  allowed  to  be  appointed  by  warrant  out  of  court,  and 
the  practice  of  the  court  was  to  require  the  warrant  to  be 
filed,  which,  however,  might  be  done  at  any  time  before 
judgment;  and  the  want  of  it  in  the  record  was  aided  by 
statute,  and  could  not  be  assigned  for  error.     This  strict- 
ness has  been  gradually  relaxed,  until  it  is  at  the  present 
time  the  settled  rule  that  although  an  attorney  cannot 
without  special  authority  admit  service  ot  jvHsdiciiondL 
process  upon  his  client,  yet  it  will  be  presumed  in  all  col- 
lateral proceedings,  and  perhaps  on  appeal  or  in  error, 
that  a  regular  attorney  at  law  who  appeared  for  the  de- 
fendant, though  not  served,  had  authority  to  do  so.    To 
entitle  a  party  who  has  been  represented  by  an  unauthor- 
ized attorney  to  be  relieved,  he  must  negative  the  pre- 
sumption of  authority  in  the  attorney,  and  this  he  cannot 
ordinarily  do  by  appeal  or  writ  of  error.    He  must  apply 
for  relief  either  by  motion  or  by  bill  in  equity.     No  ex- 
amination of  this  subject  would  be  complete  without  refer- 
ence to  the  leading  authorities  in  English  and  American 
courts.     It  is  laid  down  as  law  in  an  early  case  in  Salkeld 

>  Gilford  V.  Thorn,  9  N.  J.  Eq.  702,  Am.  Dec.  491;  Jones  «.  Williamson,  5 

722;  Allen  v.   Stone,  10  Barb.   647;  Gold.   371;  Newoomb  tk  Dewey,  27 

Ellsworth  V.  Gkmpbell,  81  Barb.  134;  Iowa,  S8K 
De  Louis  «.  Meek.  2  G.  Greene,  56;  60 
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that '  when  an  attorney  takes  on  himself  to  appear,  the 
court  looks  no  further,  but  proceeds  as  if  the  attorney  had 
sufficient  authority,  and  leaves  the  parly  to  his  action 
against  him/^    This  rule  has,  we  submit,  no  foundation 
in  reason  to  stand  upon.     It  obliges  a  person  to  be  bound 
by  the  unauthorized  act  of  a  mere  stranger.     It  binds  him 
by  the  judgment  of  a  court  without  a  day  in  courL    It 
relieves  the  other  party  of  the  duty  which  in  reason  be- 
longs to  him;  viz.,  to  serve  his  proee88f  and  to  see  ai  hU 
peril  that  his  adversary  is  in  court.    It  carries  out  this  un- 
soundness by  compelling  the  wrong  party  to  look  to  the 
attorney.     Then  reason  and  logic  would  say,  if  an  attor- 
ney appeared  for  me  without  my  knowledge  or  authority, 
express  or  implied,  I  should  not  be  bound  by  the  act  if 
never  ratified  or  promptly  disavowed,  and  if  the  adverse 
party,  being  ignorant  of  the  want  of  authority,  and  care- 
lessly omitting  to  serve  process  or  to  require  the  attorney 
to  show  his  authority,  has  been  damaged,  he,  and  not 
myself,  should  be  the  one  to  look  to  the  attorney.     That 
such  a  rule  as  the  one  laid  down  in  1  Salkeld,  86,  should 
permanently  stand  without  modification  as  the  law  of 
enlightened  tribunals  would  be  impossible.     But,  as  I 
shall  proceed  to  show,  Hhe  courts,  instead  of  overturning, 
have  gradually  undermined  it,  till,  if  it  now  stands,  it  is 
tottering  and  ready  to  fall.'    In  1  Salkeld,  88,  *an  attorney 
appeared,  and  judgment  was  entered  against  his  client, 
and  he  had  no  warrant  of  attorney,  and  now  the  question 
was,  if  the  court  could  set  aside  the  judgment.    Et  per 
curiam:  If  the  attorney  be  able  and  responsible,  we  will  not 
set  aside  the  judgment.    The  reason  is,  the  judgment  is 
regular,  and  the  plaintiff  ought  not  to  suffer,  for  there  is 
no  fault  in  him;  but  if  the  attorney  be  not  responsible  or 
suspicious,  we  will  set  aside  the  judgment,  for  otherwise 
the  defendant  has  no  remedy,  and  any  one  may  be  undone 
by  that  means.'    Such  a  doctrine  could  not  impose  on  the 
fine  understanding  of  Lord  Mansfield,  and  the  case  of 

>  1  Salk.  8S. 


881  BELIEF   IN    EQUITY.  §  49d 

Robscn  ▼.  Eaton,  1  Term  Rep.  62,  without  professedly 
overruling  the  cases  in  Salkeld,  does  so,  in  effect,  by  pro- 
ceeding upon  directly  opposite  principles.    This  will  be 
obvious  from  a  brief  statement  of  the  case,  which  was  an 
action  for  money  had  and  received.      The  defendant 
pleaded  that  the  plaintiffy  William  Hodgson,  by  his  attor- 
ney, had  before  sued  the  defendant  and  recovered  a  judg- 
ment for  the  same  cause  of  action;  that  the  defendant, 
by  order  of  the  court,  paid  the  amount  of  such  recovery 
into  court,  and  the  same  had  been  received  by  the  plain* 
tiff's  said  attorney.    This  was  apparently  a  good  defense. 
To  it  the  plaintiff  replied  that  he  never  retained  said 
Hodgson  to  sue  the  defendant,  or  authorized  him  to  re- 
ceive the  money.     Both  parties  were  innocent  of  fraud. 
The  warrant  of  attorney  was  forged;  Hodgson,  ignorant 
of  the  forgery,  collected  the  money,  and  in  good  faith  paid 
it  to  the  forger.    And  the  question  was.  Could  the  defend* 
ant  rely  upon  the  former  recovery,  or  must  he  pay  the 
money  twice?    Now,  I  suppose  if,  on  grounds  of  public 
policy,  a  defendant  is  bound  by  the  act  of  an  unauthor- 
ized attorney  who  appears  for  him,  the  plaintiff  ought, 
upon  the  same  ground,  to  be  bound  by  the  act  of  an  un- 
authorized attorney  who  appears  for  him.     The  principle 
is  the  same.    It  was  decided  that  the  defendant  must 
again  pay  the  money.     And  the  ground  of  the  decision 
was,  that  the  attorney  who  prosecuted  the  former  suit  in 
the  plaintiff's  name  had  no  authority  for  so  doing.'' 

Judge  Dillon  then  proceeded  to  consider  the  cases  in 
New  York  upon  this  subject,  and  added:  ''In  other 
states  it  is  now  the  constant  practice  to  relieve  parties, 
sometimes  by  motion  and  sometimes  in*  chancery,  from 
judgments  rendered  against  them  in  consequence  of  the 
totally  unauthorized  acts  of  a  pragmatical  attorney.'  And 
in  England,  in  the  court  of  exchequer,  the  rule  as  laid 

^  See  Gritchfield  tx.  Porter,  8  Ohio,  De  Lonis  v.  Meek,  2  G.  Greene,  55;  60 

618;  Shelton  v.  Tiffin,  6  How.  163;  Am.  Dec  491;  McKel way  «k  Jones,  18 

GunpbeU  v.   Bristol,  19  Wend.  101;  K.  J.  L.  345;  Price  v.  Ward,  26  N.  J. 

Truett  9.  Wainwrigbt,  4  GUm.  420;  L.  226. 
Judo,  n.— M 
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down  in  Salkeld  has  quite  recently,  and  upon  great  con- 
sideration, been  criticised  and  partially,  at  least,  over- 
turned. See  Bayley  v.  Bv4:klandf  1  Ex.  1,  where  Bolfe, 
B.,  alluding  to  1  Salkeld,  88,  says:  'The  non-responsibil- 
ity or  suspiciousness  of  the  attorney  is  but  a  vague  sort  of 
criterion  of  safety  to  the  defendant,  and  by  the  hypothesis 
the  defendant  is  wholly  without  blame,  and  may,  notwith^ 
standing,  be  ruined.  It  is  true  that  the  plaintiff  is  equally 
blameless,  but  then  the  plaintiff,  if  the  judgment  be  set 
aside,  has  his  remedy  against  the  defendant  as  before, 
and  suffers  only  the  delay  and  the  possible  loss  of  costs/ 
And  the  court,  where  the  appearance  for  the  defendant  is 
unauthorized,  proceeds  to  make  a  distinction  between  cases 
where  process  has  been  served  and  cases  where  it  has  not 
If,  says  the  court,  the  process  is  served^  the  plaintiff  inno- 
cent of  any  fraud  or  collusion,  and  the  attorney  is  re- 
sponsible, the  party  for  whom  the  attorney  appeared  is 
confined  to  his  remedy  against  him.  The  reason  given  is, 
that  here  the  plaintiff  is  without  blame,  and  the  defend- 
ant is  guilty  of  negligence  in  not  appearing  and  making 
his  defense  by  his  own  attorney,  if  he  has  any  defense  on 
the  merits.  But,  on  the  other  hand, '  if  the  plaintiff,  u^A- 
out  serving  the  defendant^  accept  the  appearance  of  an  nn- 
authorized  attorney  for  the  defendant,  he  is  not  wholly 
free  from  the  imputation  of  negligence;  the  law  requires 
him  to  give  notice  to  the  defendant  by  serving  the  writ, 
and  he  has  not  done  so.  The  defendant  then  is  wholly 
free  from  blame,  and  plaintiff  not;  so  we  must  set  aside 
the  judgment.'"* 

§  500.    Authorized  Act  of  Segnlar  Attorney.— If  an 

attorney  is  authorized  to  appear,  the  jurisdiction  over  the 

■  Hanhey  v.   BUokmarr,  20  Iowa,  Williams  o.  Smith,  1  DowL  Pr.  eS2; 

161;  S9  Am.  Dea  520.    Judge  Dilloii  Mudry  «.  Kewmao,  1  Oromp.  M.  & 

refen  all  those  inclined  to  pursue  the  R.  402;  Odell  «.  Odell,  1  Jonoi  (Ir-I 

•object  further  in  the  light  of  EosliBh  SI;  Morgan  v.  Thome,  7  Heea  ft  W. 

adjudications  to  Doe  v.  SSyton,  3  Sun.  400;  Hawbridge  o.  De  la  Cnwoe,  S 

k  Adol.  785;  Hubbart  r.  Phillips,  13  Man.  G.  k  S.  742;  Stanhope  ft  f^ 

Meos.  &  W.  702;  14  L.  J.,  N.  S.,  103;  man,  8  Bing.  N.  a  SOS. 
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defendant  is  perfect,  and  the  subsequent  action  of  the  at- 
torneyi  not  induced  by  the  fraud  of  the  adverse  party,  is 
binding  on  the  client  at  law  and  in  equity.^  According 
to  LiOrd  Hardwicke,  **  when  a  decree  is  made  by  consent  of 
counsel,  there  lies  not  an  appeal  or  rehearing,  though  a 
party  did  not  really  give  his  consent,  but  his  remedy  is 
against  his  counsel;  but  if  such  decree  was  by  fraud  and 
covin,  it  may  be  relieved  against,  not  by  rehearing  or 
appeal,  but  by  original  bill'';'  and  such  beyond  doubt  is 
still  the  rule.*  The  rule  that  a  party  cannot  in  equity 
find  relief  from  the  consequence  of  his  own  negligence 
or  of  a  mistake  of  the  law  is  equally  applicable  where  the 
mistake  or  neglect  is  that  of  his  attorney  employed  in  the 
management  of  the  case.^ 

§  500  a.  Mistake,  Accident,  and  Surprise.  —  In  treat- 
ing  of  the  vacation  of  judgments  upon  motion,  we  consid- 
ered the  fact  that  a  judgment  was  procured  by  mistake, 
accident,  or  surprise  as  a  ground  of  relief  therefrom. 
Substantially  the  same  grounds  of  relief  may  be  urged 
with  success  in  equity,  except  when  refused  on  the 
ground  that  an  adequate  remedy  existed  at  law,  and 
no  reason  is  shown  why  it  was  not  pursued.  Mistakes 
of  fact,  whether  made  by  the  court  or  by  one  of  the 
parties,  have  been  successfully  employed  as  grounds  for 
obtaining  the  interposition  of  courts  of  equity,  and 
securing  the  relief  of  the  party  injured  by  the  mistake.* 
Thus  a  suit  was  brought  on  a  note,  and  the  defendants 
made  no  defense,  and  'Hhe  attorney  who  was  attending 
the  case  made  a  mistake  in  calculating  the  interest  on 
the  note,  and  when  the  case  was  called  for  judgment,  the 
judge,  without  calculating  the  amount,  asked  the  attorney, 
who,  being  under  a  mistake  himself,  replied  $405.55,  and 

>  Vaiuphn  v,  Hewitt,  17  8.  O.  442.  v.  Field,  9  Iowa,  8S6;  Wincheiter  « 

*  Bra£flh  v.  Oee,  1  Amb.  229.  Groerenor,  48  HL  617. 

*  Oifford  9.  Thorn,  9  K.  J.  Eq.  702,        *  Chase  «.  Manhardt,  1  Bland,  860; 
722;  Jones  v.  Williamaon,  6  Cold.  371.  Ford  v.  Ford,  Walk.  (Miss.)  606;  12 

*  Wvnnv.  Wilson,  Hemp.  698;  Ches-  Am.  Dee.  687;  Drew  «.  Clarke,  Cooke^ 
terv.  Apperson,  4  Heisk.  639;  Shricker  873;  6  Am.  Dec  698. 
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the  judgment  was  rendered  by  mistake  for  that  amount, 
when  it  should  have  been  for  $507.80/'  The  plainti^ 
discovering  the  mistake  after  it  was  too  late  to  correct 
it  on  motion,  brought  a  suit  in  equity  to  correct  it,  hj 
compelling  the  defendant  to  pay  the  amount  left  out  bj 
mistake;  and  it  was  held  that  equity  had,  under  the  cir- 
cumstances, jurisdiction  to  grant  the  relief  sought.'  A 
like  decision  was  made  when  it  appeared  that  a  jury 
omitted  to  allow  the  plaintiff  interest  to  which  he  was 
entitled.'  It  seems  to  be  well  established  by  the  authori- 
ties that  a  mistake  in  calculating  the  amount  due  bj 
which  the  judgment  was  entered  for  a  wrong  sum  may 
be  corrected  in  equity.  An  error  in  computation  is  not 
necessarily  attributable  to  negligence,  for  ''the  most  care- 
ful and  expert  calculators  sometimes  make  mistakes."' 
So  where  a  judgment  is  occasioned  by  the  mistake  of  the 
judge,  the  party  against  whom  it  was  entered  may  haye 
relief  in  equity.  In  Georgia,  a  meritorious  bill  of  ex- 
ceptions was  dismissed  because  of  a  mistake  in  a  date 
made  by  the  certifying  judge.  A  bill  was  then  filed  to 
enjoin  the  judgment  and  for  a  new  trial.  The  supreme 
court  of  the  state,  in  passing  upon  this  case,  said:  ''Courts 
of  equity  are  open  to  grant  relief  in  cases  of  great  injus- 
tice and  wrong  arising  from  mistake  without  negligence 
and  fault  upon  the  part  of  counsel  or  parties.  The  dis- 
missal of  the  case  was  owing  to  the  misdate  of  the  judge 
in  his  certificate.  It  was  the  duty  of  the  judge  to  have 
put  the  correct  date.  The  fault  was  not  one  for  which 
the  law  should  punish  parties,  and  for  which,  under  the 
rules,  the  case  was  dismissed.  It  was  not  beyond  the 
reach  of  a  court  of  equity  to  interpose  and  take  jurisdic- 
tion of  the  parties  and  subject-matter;  and  if  it  appeared 
there  was  merit  in  the  case,  and  injustice  would  result 

>  WilsoQ  9.  Boaghton,  60  Mo.  17.  '  Sidanor  «.  Coon8»  88  Ihd.  183;  Bir- 

See,  to  same  effect^  Boone  v.  Miller*!  theU  v.  Roderick,  34  lows,  518;  Pu- 

Ez'n,  16  Mo.  457.  tridge  «.  Hanow,  27  lowii  96;  (Ml  Am. 

s  Cohen  v.  Duboee,  1  Harp.  Bq.  102;  Deo.  643. 
14  Am.  Dec.  709;  Walker  «.  Villavaao^ 
26  La.  Ann.  42. 
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from  the  act  or  mistake  of  the  judge  in  the  premises,  it 
was  the  duty  of  a  court  of  equity  to  enjoin  the  collection 
of  the  judgment,  and  stay  proceedings  until  a  fair  and 
full  hearing  upon  the  merits  had  been  had.''  ^  A  mistake 
of  the  clerk  of  the  court  in  not  entering  a  judgment  as 
rendered  may  also  entitle  a  party  to  relief  in  equity/  as 
where  through  a  mistake  in  describing  real  property  a 
decree  of  foreclosure  does  not  include  all  the  premises 
directed  to  be  sold/  or  a  decree  in  partition  does  not 
correctly  describe  a  boundary  line  between  two  of  the 
allotments.*  Belief  will  be  granted  when  judgment  was 
occasioned  by  the  failure  of  an  attorney  to  make  a  defense, 
and  this  failure  arose,  not  from  his  neglect,  but  from  in- 
correct information  given  him  with  respect  to  the  terms 
of  the  court.^  But  equity  will  never  interpose  to  vacate 
or  enjoin  a  judgment  on  the  ground  of  mistake  or  igno- 
ranee  of  law,'  nor  because  of  a  mistake  of  law  caused  by 
the  opinions  or  suggestions  of  the  judge  before  whom  the 
cause  was  tried.'  In  addition  to  mistake  there  are  other 
causes  which,  though  not  chargeable  to  any  fraud  or  mis- 
conduct of  the  prevailing  party,  are  nevertheless  sufficient 
to  warrant  the  interposition  of  equity  to  prevent  the  en- 
forcement of  an  unjust  judgment  or  decree.  These  other 
causes  include  sickness,  accident,  surprise,  and  all  other 

I  Kobn  •.  Lovett^  48  Oa.  ISO.    See  wae  rendered.    Therefore  the  oourti 

also  Brewer  «.  Jonee,  44  Ga.  71»  wiiere  of  that  state  eannot  relieve  a  party 

the  mistake  for  which  the  jnd^ent  from  the  mistake  of  a  clerk  in  entcv- 

was  opened  in  eqnity  was  the  mistake  in^  a  general  judgment^  instead  of 

of  the  judge  in  faulng  to  mark  the  a  judgment  of  dismissal:  Lowery  sl 


name  of  connsel  to  the  defense  of  a  Greene  Gonnty,  75  Iowa,  388. 

snii,  in  eonseqnenoe  of  which  jndff-  *  Snyder  e.  Ives,  42  Iowa,  157. 

meat  was  entered  by  default.    But  m  *  Smith  «.  Butler,  11  Or.  46. 

Bank  of  Tennessee  e.  Patterson,  S  *  County  of  Buena  Vista  v.  L  F.  a 

Hnmpb.   862,  47    Am.    Dea   618,  a  &  G.  R,  49  Iowa,  657. 

oonrt  of  equity  refused  to  grant  re-  *  Hubbard  v.  Martin,  8  Yerg.  498; 

lief  against  a  mistake  in  the  entry  of  Richmond  v.  Shippen,  2  Pat.  ft  H. 

a  jn^[ment  of  which  the  only  evi-  827;  Meem  v,  Ruoker,  10  Gratt.  506; 

dence  was  parol.  Scbrioker  «.  Field,  9  Iowa,  366;  Yar- 

'  Partridge  v.  Harrow,  27  Iowa,.  96;  borough  v,  Thompson,  3  Smedes  k  }/L 

99  Am.  Dec  643.    But  the  code  of  291;  41  Am.  Dec  626;  Dickerson  e. 

Iowa  now  dedarea  that  a  judgment  in  Commissioners,  6  Lid.  128;  63  Am. 

an  ordinary  action  shall  not  be  annulled  Dec  373. 

or  modified  bv  equitable  proceedings,  ^  Risher  e.  Ronsh,  2  Mc  05;  22  Am. 

except  for  a  defense  whicn  has  ansen  Dec  442. 
cr  Men  discovered  since  judgment 
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causes  by  reason  of  which,  and  without  any  fault  on  his 
party  the  losing  party  is  unable  to  present  his  cause  of 
action  or  defense.^  If  process  was  served,  the  failure  to 
appear  and  make  a  defense  must  not  have  been  due  to 
lack  of  diligence  and  ordinary  attention  to  business. 
Hence  relief  will  not  be  granted  on  the  mere  allegation 
that  complainant  did  not  recollect  the  service  of  process,' 
or  believed  it  was  intended  for  another  person,  and  relied 
on  the  officer  who  served  it  giving  further  information  as 
to  whether  it  was  intended  for  him.*  Illness  of  a  party  or 
of  his  counsel,  or  accident  preventing  either  from  attend- 
ing court  or  doing  any  act  necessary  to  the  defense,  maj 
be  a  sufficient  ground  for  the  interposition  of  equity,  pro- 
vided it  appears  to  have  been  the  cause  of  the  failure  to 
make  a  proper  and  efficient  defense,  and  the  complainant 
could  not  by  the  exercise  of  due  diligence  have  prevented 
the  injurious  consequences  of  the  accident  or  misfortune, 
nor  obtained  adequate  relief  therefrom  in  the  original 
action/  Belief  will  not  be  granted  on  the  mere  allega- 
tion that  the  complainant  was  in  delicate  health  and  im- 
poverished circumstances.*  Relief  may  also  be  granted 
because  of  surprise;  as  when  a  cause  was  taken  up  and 
tried  in  the  absence  of  the  defendant  after  a  general  order 
had  been  made  continuing  all  litigated  cases  to  an  ensu- 
ing term  of  court;'  or  the  defendants  were  induced  to 
proceed  to  trial  by  the  pretense  of  the  payee  of  a  usurious 
note  that  he  had  sold  it,  and  could  be  examined  as  a  wit- 
ness at  the  trial,  and  he,  when  called  as  such  witness,  tes- 
tified that  he  was  still  a  real  party  in  interest,  and  refused 
on  that  ground  to  give  his  testimony  on  the  question  of 
usury;^  or  the  failure  of  the  defendant  to  appear  at  the 

>  Bioe  V.  Railroad  Bank,  7  Hnmph.  613;  Grim  «.  Handley,  94  U.  8.  S52; 

89;   White  «.  Washington,  6  Gratt.  Pharr  «.  Reynolds,  3  Ala.  621;  Hord 

646;  Kersey  «.  Rash,  3  Del  Ch.  321.  v.  Dishman,  6  Gall,  279;  CUftoa  «. 

*  Dewees  v.   Richardson,   1   A.  K.  Livor,  24  Ga.  91. 

Marsh.  312;  Cnllnm  «.  Casey,  1  Ala.        *  Royoe  v.  Hampton,  16  "Sew.  25. 
351.  *  Jones  o.  Kinoaid,  6  Lea,  677. 

*  Higgina  v.  Bnllock,  73  Ul.  206.  *  Poast    %    Boardman,    10   Pkigi^ 
.«  Brooks  fL  Whitson,  7  Smedes  ft  M.  6SQ. 
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trial  was  due  to  the  fact  that  when  judgment  had  been 
entered  in  his  favor  on  demurrer,  his  attorney  had  told 
him  that  was  the  end  of  the  case;  had  not  advised  him  of 
a  subsequent  appeal  resulting  in  a  reversal  of  the  judg. 
ment  on  demurrer;  that  said  attorney,  soon  after  the  re- 
covery of  the  first  judgment,  left  the  state  and  did  not 
return,  and  the  client  resided  in  another  county,  was  igno- 
rant of  the  forms  of  law,  and  had  but  little  knowledge  of 
the  English  language.' 

§  501.  Equitable  Defenses.  —  If  a  defendant  in  an 
action  at  law  has  a  defense  of  an  equitable  nature  which 
a  court  of  law  is  not  competent  to  entertain,  he  may  have 
relief  in  chancery  against  the  judgment  law,  whether  he 
made  an  ineffectual  attempt  to  assert  his  equitable  defense 
or  not.'  If  a  party  sued  at  law  has  a  defense  of  an  equi- 
table character,  but  of  which  a  court  of  law  can  take  cog- 
nizance, he  need  not,  in  general,  present  his  equitable 
defense,  but  may  allow  judgment  by  default  to  be  taken 
against  him,  and  may  afterward  assert  his  equitable  de- 
fense for  the  purpose  of  obtaining  relief  against  the  judg- 
ment.' A  recovery  in  an  action  of  ejectment  in  which 
nothing  but  the  legal  title  is  in  issue  is  no  bar  to  any 
proceedings  in  chancery  founded  on  the  equitable  title.^ 
But  if  a  party  sued  at  law  makes  his  defense  there,  he 
is  considered  as  electing  to  defend  at  law,  and  is  bound  to 
present  every  defense  which  he  can.*  His  election  to  de- 
fend at  law  is  considered  as  irrevocably  made  ''by  offering 
any  defense  whatever,  it  matters  not  whether  by  demurrer 

>  Bibend  «.  Kreotas;  20  GaL  110.  Dec.  663;  Hempstead  v.  Watldns,  6 

s  Keney  v.  Raah,  3  DeL  Ch.  321;  Ark.  317;  42  Am.  Dec.  696;  Fannin  v. 

Newton  v.  Field,  16  Ark.  216;  Vennnm  Thomasson,  45  Ga.  533;  Clay  v.  Fry»  3 

V.  DaTiB,  36  IlL  568;  King  v.  Baldwin,  Bibb,  248;  6  Am.  Dec.  654. 

17  Johns.  384;  8  Am.  Dec.  415;  Gal-  *  Allen  v.  Stephanas,  18  Tex.  658; 

loway  V.  McElroy,  3  Ala.  406;  Grim  «.  Browu  v,  Wyncoop,  2  Blackf.  230. 

Handley,  94  U.  S.  652;  Bachelder  v,  *  Hendrickson  v.  Hinckley,  17  How. 

Bean,  76  Me.  370;  Pollock  v.  Gilbert,  443;  Gnrtis  v,  Gisna's  Adm'r,  1  Ohio, 

16  Qa.  398;  60  Am.   Dee.  732;  ante,  432;  Burton  v.  Hynson,  14  Ark.  32; 

sec.  281.  Harlan  v,  Wingate,  2  J.  J.   Marsh. 

•  Morrison  n.  Harth  2  Bibb^  4;  4  Am.  138. 
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to  the  declaration,  by  plea  in  abatement,  or  in  bar.^* 
Borne  of  the  decisions  affiriA  that  the  rule  that  he  who 
makes  an  ineffectual  defense  at  law  will  not  be  allowed 
to  call  equity  to  his  aid  will  sometimes  yield  to  a  ease 
of  peculiar  and  extraordinary  hardship.  The  defense 
of  usury  being  presented  at  law  before  a  justice  was  by 
him  disallowed.  The  appeal  attempted  to  be  taken  from 
his  judgment  was  dismissed,  through  no  fault  of  the  appel- 
lant, but  on  account  of  some  error  of  the  justice  or  his 
clerk.  The  appellant  was  then  granted  relief  in  equity 
on  the  ground  'Hhat  it  would  be  highly  unjust  and  unrea- 
sonable  to  turn  the  party  away  because  he  had  tried  to 
make  his  defense  at  law.'"  It  is  not  improbable  that 
this,  like  many  other  cases  of  '^  peculiar  and  extraordinary 
hardship,''  has  rather  occasioned  a  violation  than  estab- 
lished an  exception  to  the  true  rule.  When  a  defense  is 
one  of  which  courts  of  law  and  of  equity  have  concurrent 
jurisdiction,  it  is  reasonable  to  require  the  defendant,  if 
he  makes  any  defense  at  law  to  make  his  whole  defense 
there,  if  it  is  possible  for  him  to  do  so.  If,  however,  he 
has  or  thinks  he  has  a  defense  at  law  and  also  a  defense 
of  which  the  court  of  law  cannot  take  cognizance,  the  fact 
that  he  makes  the  best  defense  he  can  at  law  ought  not  to 
preclude  his  afterward  asserting  in  equity  the  other  de- 
fense which  he  could  not  make  at  law.*  In  the  states 
having  a  code  of  procedure  similar  to  that  of  New  York, 
in  which  jurisdictipn  of  law  and  equity  is  confided  to  the 
same  court,  and  a  defendant  in  an  action  at  law  may 
plead  equitable  as  well  as  legal  defenses,  the  question 
arises  whether  he  mvst  plead  such  defenses,  or  whether 
failing  to  plead  them,  he  may  obtain  relief  in  an  inde- 
pendent suit.  The  courts  are  very  evenly  divided  apon 
this  question,  those  on  the  one  side  insisting  that  legal 

'  Le  Gneii  ••  OouTenienr,  1  Johm.  Am.  Deo.  749;  Diokaon  v.  BidMrcliiM, 

Om.  605;  1  Am.  Deo.  121;  Arrington  16  Ark.  114. 

fi  WMhingtoii,  14  Ark.  218;  HMghy  *  Cayo  «.  D*via,  6  Mon.  882L 

V.  Strong,  2  Port.  177;  27  Am.  Deo.  •  Groealae  «.  Qmamt  18  AU.  ISS;  48 

648;  Datil  •.  Pacbeoo,  21  Cal.  438;  82  Am.  Doo.  49. 
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defenses  not  interposed  are  forever  losV  &nd  tbo  other 
maintaining  that  their  interposition,  though  a  privilege, 
is  not  a  dntj,  and  therefore  that  the  defendant  may  re* 
serve  them  for  an  independent  suit  in  which  he  is  the 
actor.* 

§  502.  Legal  Defenses,  Neglect  in  Presenting. — *'  While 
the  law  affords  complete  remedies  to  those  who  are  dili- 
gent, it  cannot  level  its  rules  to  subserve  the  purposes  of 
those  who  are  guilty  of  negligence  and  delay/''  It  is 
therefore  a  general  rule  that  parties  are  to  be  held  to  th^ 
exercise  of  caution  and  diligence  in  the  management  of 
their  lawsuits,  and  are  not  to  be  allowed  a  double  oppor* 
tunity  of  presenting  their  defenses.^  A  complainant  in 
equity  seeking  to  avoid  the  effect  of  a  judgment  against 
him  at  law  must  therefore  always  disclose  a  sufficient 
excuse  for  not  making  his  defense  in  the  original  action.* 
One  who  purchases  real  estate  for  which  an  action  of 
ejectment  is  pending,  if  he  relies  upon  his  grantor  or  his 
grantor's  attorney  to  conduct  the  defense  without  making 
any  agreement  with  them  in  reference  to  the  subject, 
cannot  have  the  judgment  set  aside  in  equity  on  the 
ground  that  he  did  not  know  of  the  time  of  the  trial. 
Those  who  purchase  lawsuits  must  not  neglect  to  defend 
them.*    Nor  will  any  judgment  be  opened  for  want  of 

'KeUjr  «.  Hurt,  74  Mo.  661;  Win-  Sargeant    ti     Bigelow,     S4     Minn, 

fleld  «.  Bacon,  24  Barb.  154;  Savage  fi  S70. 

Allan,  54  N.  Y.  458;  MandeviUe  «.  »  Menifao  «.  Mjren,  SB  Tex.  SSI; 

Rejoold^   68  N.  T.  528;  ante,  mo.  Yanoy  «.  Fonwick,  4  Hen.  k  M.  428; 

281.  Jevne  «.  Osgood,  57  HI.  840;  Jaokeon 

'Boney  •.  Eteese,  14  B.  Mon.  157;  v.  Patrick,  10  8.  C.  197;  Smith  «.  Mo- 
en'^,  wa  281;  GoUon  v.  Danlap,  73  Lain,  11  W.  Va.  654;  Neal  v.  Hender- 
Cal  165;  Hongh  fi  Waten,  80  CaL  son,  72  Ga.  209;  Skinner  v,  Deming,  2 
Sia  Ind.  558;  54  Am.  Dea  463;  KeUeher 

'  Karris  fk  Denton,  2  CaL  378i  fi  Boden,   55  Mioh.   295;   Jordan  n 

*  Om^  •.  Gregory,  18  R  Mon.  505;  Thomas,  84  Miss.  72;  69  Am.  Deo.  887; 

MAffl.  Dec  581;  Robnok  9.  Harkin%  Brenner  v.  Alexander,  16  Or.  349;  8 

38  Ck  174;  Slack  v.  Wood,  9  Gratl  Am.  St.  Rep.  301;  Broden  «.  Reitsen* 

^;  Lansing  «.  Eddy,  1  Johns.  Ch.  49;  berger,  18  W.  Va.  286. 

Parker  v.  Jones,  5  Jones  Eq.  276;  75  •  Mastick  sl  Thorp,  29   Gal.  444. 

Am.  Dea  441;   Tapp  v.  Kankin,  9  *'Byrefusing  to  relieye  parties  against 

LeijBlh,  478;   Wright  •.  King;   Harr.  the  consequences  of  their  own  neglect^ 

(Mich.)  12;  FoweU  v.  Boring,  44  Ga.  it  (the  law)  seeks  to  make  them  vigi- 

160;  Hiley  v,  Hartridge,  44  Ga.  623;  lant  and  carefnl";  Swing  »  MoNairy, 

Bnnd  »  Stafford,  28  La.  Ann.  51;  20  Ohio  St.  815. 
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proper  evideuce  to  identify  property,*  nor  for  any  negli* 
gence  in  making  proofs  at  a  trial.'  Sureties  cannot  be 
relieved  because  their  principal  was  granted  an  extension 
of  time  before  the  suit,  the  interposition  of  that  defense 
not  being  prevented  by  fraud,  accident,  or  the  wrongful 
act  of  the  plaintiff.'  On  the  same  principle  a  defendant 
suffering  judgment  which  he  might  have  avoided  by 
pleading  and  proving  his  discharge  in  bankruptcy  can- 
not obtain  relief  therefrom  in  equity.^  In  some  cases 
relief  has  been  granted  from  judgments  based  upon 
usury,'  and  also  upon  gambling  debts,'  probably  because 
these  causes  of  action  were  regarded  with  great  aversion; 
but  these  cases  are  opposed  by  other  adjudications  of  at 
least  equal  weight,^  and  they  certainly  make  inroads  on 
well-established  principles,  without  any  sufficient  justifi- 
cation for  so  doing. 

§  503.  Want  of  Diligence. — In  the  management  of  a 
case,  the  parties  are  bound  to  use  such  a  degree  of  dili- 
gence ''as  is  requisite  in  the  ordinary  business  of  life."' 
Whatever  be  the  ground  upon  which  relief  in  equity  is 
sought  against  a  prior  judgment,  it  cannot  be  received  as 
sufficient,  if,  notwithstanding  its  existence,  the  complain- 

1  Pickeni  9.  Yarborongfa,   89  AU.  Bibb,  248;  6  Am.  Deo.  864;  Loom  p. 

408.  Waol,   12  Smedes  k  M.  167.    Snch 

>  Tantu   91    Bardetti   8    Mo.  467;  relief  ie  given  in  minoie  by  etatste, 

Harnaberger  v.  Kinnev,  18  Gratt  611.  when  jndgment  ie  rendered  for  money 

'  Vilae  V,  Jonee,  1  K.  T.  274.  won  in  ffambling  at  oards  or  other 

«  Bellamy  «.  Woodson,  4  Ga.  176;  48  games:  Mallett  v.  Bntoher.  41  HL  382; 

Am.  Deo.  221.  West  •.   Carter,   129  UL   249.    The 

*  Frierson  v.  Moody,  8  Humph.  561;  statute  Is  strictly  oonstmed,  and  is 
Brown  v,  Toell's  Adm'r,  6  Rand.  643;  not  available  in  favor  of  one  who^  ne- 
16  Am.  Dea  759.  But  equity  will  fleeting  to  defend  at  Uw,  snffived 
only  take  jurisdiction  where  the  de-  ludgment  on  a  note  given  for  money 
f ense  of  usury  could  not  have  been  bet  on  the  result  of  an  eleotion:  Loeas 
made  at  law  without  great  embarrass-  n  Nichols,  66  IlL  41. 

ment  and  difficulty,  in  consequence  of  '  Giddens  si   Lea,  S  Humph.  133; 

thegreatnnmberof  usurious  contracts  Chinn  si.  Mitchell,  2  Mel  (fcy«)  92; 

and  securities:  Frierson  v.  Moody,  8  Owen  «.  Gibson,  74  Ga.  466. 

Humph.  661;  Brown  v.  Toell's  Adm'r,  '  Burton  n  Wiley,  26  Vl  430;  Lnt- 

6  Band.  643;  16  Am.  Deo.  759;  Lind-  trell  «.  Fisher,  11  Heisk.  101;  Tkylor 

slay  9.  James,  8  Cold.  477;  Buchanan  9.   Bradshaw,   6   Mon.  146;    17  Am. 

9.  Nolin,  8  Humph.  63,  569.  Dec   132;    Henderson  «.   MitcheU,  1 

*  Woodson  V.  Barrett,  2  Hen.  ft  M.  Bafl.  Bq.  113;  21  Am.  Dec  626;  Bd- 
86;  3  Am.  Dec  612;  Skipwith  9.  wards9.  Handley^  Hardin,  611;  3  Am. 
Strother,  3  Rand.  214;  Clay  9.  Fry,  3  Dec  746. 
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ant  by  the  exercise  of  reasonable  diligence  might  have 
escaped  from  injury  therefrom  by  defending  with  success 
the  former  action.^    Therefore  the  fact  that  defendant 
did  not  know  of  a  defense  of  which  be  might  have  availed 
himself,  and  discovered  it  only  after  judgment  had  been 
entered  against  him,  does  not  entitle  him  to  relief  from 
such  judgment,  if  he  might  have  discovered  and  asserted 
such  defense  at  the  proper  time  by  the  exercise  of  ordi« 
nary  diligence.'    No  litigant  can  come  within  the  rule 
in  respect   to  diligence,  who  does  not  give  his  personal 
attention  to  his  case,  at  least  so  far  as  to  place  it  in  the 
hands  of  his  counsel,  and  to  afford  that  counsel  all  the 
means  and  information  necessary  to  conduct  his  part  in 
the  litigation.    A  party  cannot  have  an  injunction  be- 
cause he  wrote  to  an  attorney  to  attend  to  the  case.    He 
will  not  be  excused  from  attending  to  it  himself,  until 
be  shows  that  he  could  not  have  done  so  on  account  of 
circumstances  not  imputable  to  himself.'     If  a  party 
merely  writes  to  an  attorney  to  attend  and  make  his  de- 
fense, but  pays  no  fee,  and  institutes  no  inquiry  in  relation 
to  the  case,  and  it  happens  that  from  misapprehension 
or  otherwise  the  attorney  does  not  make  such  defense, 
the  *'  laches  are  too  gross  to  be  relieved.     It  is  the  duty 
of  litigants  to  be  vigilant  in  caring  for  their  interests, 
and  they  are  not  to  presume  that  a  lawyer  to  whom  they 
have  paid  nothing,  from  whom  they  have  never  heard,  is 
taking  care  of  their  interests.''*    And  where  a  party  re- 
tains an  attorney,  but  does  not  attend  court,  nor  furnish 
witnesses,  he  cannot  be  relieved  on  showing  that  he  fears 
the  attorney  was  in  the  interest  of  his  adversary.*    Equity 
will  not  relieve  on  the  ground  of  the  absence  of  a  witness 

'  Nevms  «l   McKee,  61  Tex.   412;  Am.  Daa  682;  Skinner  v.  Deming,  2 

Birch  «L  Fnns,  77  Ind.  199;  Wella  9.  Ind.  668;  64  Am.  Deo.  463;  Tutt  v. 

Wall,  1  Or.  296;  Angiuta  M.  L.  A.  «.  Femeon,  13  Kan.  46;  Carolnsv.  Kooh, 

McAndrewt^  63  Oa.  490;  Zellerbaoh  72  Mo.  645;  Stinnett  •.  Branch  Bank, 

V.  AUenberg,  67  OaL  296;  Brownson  fi  9  Ala.  120. 

Reynolds,  77  Tez.  254.  *  Stanard  v,  KogUB,  4  Hen.  k  U» 

*  Meek  v.  Howard,  10  Smedee  ft  M.  438. 

602;  Lndington  p.  Hadley,  7  W.  Va.  •  Hill  v.  Bowyer,  IS  Gratt  864. 

269;  Taylor  n.  Sntton,  16  Qa.  103;  60  *  Albro  v.  Dayton,  28  HI.  325. 
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who,  with  diligence,  could  have  been  procured,  nor  oq 
the  ground  that  a  witness  was  guilty  of   perjury,  nor 
because  the  suitor  was  absent  from  court;   for  it  is  hit 
business  to  be  there.^    Neither  is  a  party  to  be  relieved 
because  he  failed  to  prove  his  defense  for  want  of  the 
evidence  of  the  nominal  plaintiff,  who,  contrary  to  the 
expectations  of  the  defendant,  was  not  present  at  the  trial' 
Sureties  on  whom  process  was  served,  and  who  did  not 
consult  their  principal,  and  who  failed  to  interpose  any 
defense,  cannot  enjoin  the  judgment  for  usury.'    A  wsi 
summoned  as  a  garnishee  in  a  suit  of  B  against  C,  and 
having  answered  that  he  owed  C  a  specified  sam,  judg- 
ment was  entered  accordingly.     Afterward  A  was  sum- 
moned in  a  suit  by  D  against  G,  when  he  again  answered 
that  he  owed  0  the  sum  for  which  judgment  had  already 
been  given,  and  a  second  judgment  was  thereupon  entered 
against  A,  and  by  him  was  paid.     When  the  first  judg- 
ment was  about  to  be  enforced,  A  sought  to  enjoin  its 
collection  on  the  ground  that  he  had  no  notice  of  its 
rendition  when  he  paid  the  second  judgment,  and  that 
he  was  absent  from  the  state  for  six  weeks  after  being 
summoned  in  the  first  action.     But  the  court  thought 
that  he  might  have  known  of  the  first  judgment  by  exer- 
cising the  slightest  diligence,  and  refused  to  render  him 
any  aid.*    One  who  has  permitted  judgment  by  default  to 
be  rendered  against  him  upon  a  note  will  not  be  relieved 
from  the  judgment  on  the  sole  ground  that  the  note  was 
given  on  a  condition  which  had  failed.* 

§  504.  Receipt  and  Release.  —  Formerly  it  seems  that 
a  case  could  be  reopened  in  equity  upon  the  finding  of  a 
receipt  or  release,  or  other  '^  evidence  of  a  permanent  and 
unerring  nature  to  points  before  in  issue."  *    This  excep- 

>  Gott  V.  Cur»  6  Gill  ft  J.  309;  DUly  •  Mitford'i  Ohaneeiy  Pleading,  7S; 

«  Baniaidy  S  Gill  ft  J.  171.  Winthrop  «.  Lane,  8  Denos.  Sq.  S24; 

*  Wilder  v.  Lee,  64  N.  Q  50.  Story's    Eq.  Jar.,  see.  879.    See  elM 

*  Smith  9.  Powell,  60  IlL  21;  LacM  V*thir  «.  Zane,  6  Gratl   248.    Thii 
■I.  Spencer,  27  111.  16.  rale  preTaiU  in  Lonieiana,  ander  tin 

*  Hoaston  V.  Wolcott,  7  Iowa,  173.  provisiont   of     the    code:    Floiat  a 

*  Rabarnv.Shortridge,  2BIackf.48a  Handy,  36  La.  Ann.  818. 
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iion  to  the  general  rale  requiring  prudence  and  diligence 
on  the  part  of  the  defendant  is  founded  on  the  case  of 
Covnteu  of  Oaifubaraugh  t.  Qifford,  2  P.  Wms.  424,  in 
which  it  is  said  that  relief  will  he  granted  where  defend- 
ant finds  plaintiff's  receipt,  which  had  heen  lost,  or  if  the 
plaintiff's  hook  appeared  to  he  crossed  and  the  money 
paid  hefore  action  brought.     But  if  this  case  is  to  be 
understood  as  granting  relief  where  the  defense  is  pay- 
ment or  release,  upon  any  other  terms  or  under  any  other 
circumstances  than  if  any  other  kind  of  defense  had  been 
made,  it  cannot  be  regarded  as  the  law  at  the  present 
time.    Where  a  person  against  whom  a  judgment  had 
been  obtained  paid  a  portion  thereof,  but,  in  an  action 
upon  this  judgment,  neglecting  to  plead  payment,  suffered 
the  second  judgment  to  be  recovered  without  the  allow- 
ance of  any  of  his  payments,  it  was  held  that  neither  he 
nor  his  bail  could  be  relieved  in  equity,  and  that  this 
case  formed  no  exception  to  the  rule  that  relief  will  not 
be  granted  ''against  a  judgment  at  law  on  the  ground  of 
its  being  contrary  to  equity,  unless  the  defendant  in  the 
judgment  was  ignorant  of  the  fact  in  question  pending 
the  suit  or  it  could  not  have  been  received  as  a  defense, 
or  unless  he  was  prevented  from  availing  himself  of  the 
defense  by  fraud,  accident,  or  the  act  of  the  opposite  party 
unmixed  with  negligence  or  fault  on  his  part."'     But 
where  judgment  was  recovered  against  C.  and  K.,  and 
afterward  revived  against  K.,  C.  having  died,  it  was  sub- 
sequently to  such  revivor  successfully  resisted  by  K.,  on 
the  ground  that  C.  paid  the  judgment  in  his  lifetime,  of 
which  fact  K.  could  not  procure  any  evidence  when  he 
suffered  the  judgment  of  revivor.'    The  loss  of  a  receipt 
or  other  paper  and  its  subsequent  discovery  may  entitle 
a  party  to  relief.  When  aided  by  other  circumstances. 
Thus  in  a  recent  case  in  Maryland  a  party  relied  upon 
an  agreement  which  he  claimed  to  be  lost.     Before  his 

'  Porter  ff.  Wood,  6  Johns.  Ch.  90;  Dancan  v,  Lyon,  8  Johns.  Gh.  866;  8 
Am.  Dec   513;  Barker  v.  Elkins,  1  Johns.  Ch.  465. 
sKiser  «.  Winan^  20  Ind.  428. 
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case  came  on  for  trial  his  counsel  were  shown  his  acknowl- 
edgment in  writing  purporting  to  be  made  in  1877,  and 
which,  if  then  made,  was  inconsistent  with  the  existence 
and  loss  of  the  agreement  Notwithstanding  his  protes- 
tations, one  of  his  counsel  withdrew  from  the  cause,  and 
the  other  refused  to  defend  it  upon  the  theory  of  tbe  ex- 
istence and  loss  of  the  paper,  and  merely  interposed  a 
technical  defense  without  success.  The  client  afterward 
succeeded  in  finding  the  lost  paper  and  in  showing 
that  the  acknowledgment  which  induced  his  counsel  to 
abandon  his  defense  had  been  made  in  1876  instead  of 
1877,  and  that  the  figures  1876  therein  had  been  altered 
to  1877  with  such  neatness  and  care  that  such  alteration 
would  escape  the  attention  of  an  ordinary  observer. 
Belief  from  the  former  judgment  was  therefore  granted.^ 
If,  during  the  pendency  of  an  action,  the  defendant  either 
pays  the  whole  amount  sued  for,  or  compromises  it  for  a 
less  sum,  taking  a  receipt  or  release  discharging  him  from 
all  liability,  and  failing  to  plead  such  discharge,  judgment 
is  taken  against  him,  he  may  obtain  relief  in  equity 
therefrom.  He  is  not  guilty  of  want  of  reasonable  dili- 
gence because  he  does  not  anticipate  that  his  adversary 
may  be  enough  of  a  scoundrel  to  enter  up  judgment 
after  receiving  full  satisfaction.' 

§  606.  Representatives  of  Deceased  Persons.  —  It  is 
obvious  that  an  administrator  or  executor  is  not  to  be 
held  to  great  strictness  in  relation  to  a  defense  arising  in 
the  lifetime  of  the  deceased,  without  allowing  the  adverse 
party  to  take  undue  advantage  of  his  necessarily  superior 
knowledge  of  the  matters  in  controversy.  The  fact  that 
the  person  seeking  relief  from  a  judgment  is  an  admin- 
istrator is  a  material  fact  in  considering  the  question  of 
laches,  because  it  is  not  probable  that  he,  with  due  dili- 
gence, could  make  as  complete  a  defense  as  his  intestate 

>  Ahl  V.  Ahl,  71  Md.  566.  St  Rep.  268;  ante,  aao.  492.    See  abt 

*G*tesp.Steele,58Coim.316;lSAm.    Hamphr6yso.Leggett^9How.297. 


895  BELIEF  IK  EQUITY.       §§  506  E,  506 

could,  if  living.'  That  since  the  trial  the  administrator 
has  discovered  witnesses  by  whom  proof  of  payment  can 
be  made  is  a  good  ground  for  relief,  for  the  reason  that 
he  had  no  means  of  tracing  the  payment  made  by  the 
deceased,  and  is  therefore  exempted  from  the  rule  that  no 
relief  can  be  granted  where  the  defense  could  be  made  at 
law.'  An  administrator  or  executor  who,  believing  that 
he  has  assets  of  the  estate  ample  for  the  payment  of  all 
its  debts,  suffers  judgment  to  be  entered  against  him 
will  be  relieved  in  equity  if  those  assets  become  insuffi- 
cient through  an  unexpected  depreciation  in  their  value; 
otherwise  he  would  be  made  responsible,  without  any 
fault  on  his  part,  the  defense  arising  subsequently  to  the 
judgment  being  one  that  he  could  not  make  available  in 
the  original  cause  by  any  procedure  provided  at  law.' 

§  506  a.  A  Judgment  against  a  Trustee  in  a  suit  to 
charge  the  trust  estate  will  be  enjoined  on  the  application 
of  the  cestui  que  truetf  if  it  appears  that  the  latter  was  not  a 
party  to  the  suit,  and  that  the  cause  of  action  sued  upon 
was  not  a  valid  claim  against  the  trust  estate,  and  that  the 
interest  of  the  trustee  was  best  subserved  by  having  judg- 
ment  entered  against  him.* 

§  506.  Known  Defenses  must  be  Made.  — *  Any  matter 
known  at  the  time  of  the  trial  at  law,  or  capable  of  being 
ascertained  by  reasonable  inquiry,  ought  not  to  be  avail- 
able in  a  chancery  suit.'  The  subsequent  discovery  of 
facts  known  to  the  witnesses  called  at  the  trial,  but  not 
known  to  the  parties  calling  them,  is  no  ground  of  relief.' 
There  must  be  an  end  to  litigation.    No  doubt  the  courts 

'  Hewlett  V.  Hewlett^  4  Edw.  Ch.  7.  Wilson  ft.  Randall,  87  Ala.  74;  76  Am. 

*Reeder«.Diineaa'aAdm'r,  IBibb,  Deo.   847;  Thomasson  v,  Fannin,  64 

868k  Oa.  861;  Casey  v.  Gregory,  13  B.  Mon. 

*  Miller's  Bx'r8e.Bioe,l  Band.  488;  605;  56  Am.  Dea  581;  Galloway  v. 
Pickett  V.  8tewart»  1  Rand.  478.  Alexander,  8  Leigh,  114;  81  Am.  Deo. 

*  Meyer  v,  Bntt,  44  Ga.  471.  640;  Stroup  v.  Solliran,  2  Ga.  275;  46 

*  Kenner  n  Caldwell,  I  BaiL  Eq.  Am.  Deo.  889. 

149;  21  Am.  Deo.  638;  Baxter  v.  Dear,  *  Harrison  9.  Harrison,  1  Litt.  137. 
21  Tex.  17;  76  Am.  Deo.  79;  Gold  o.  Bnt  see  Stowell  sl  Bldred,  26  Wit. 
BaOey,  44  HI.  491;  92  Am.  Dea  190;    604. 
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are  extremely  cautious  in  granting  relief  from  a  judgment 
on  the  ground  that  the  party  injured  was  ignorant  of  the 
existence  of  his  defense  until  after  the  rendition  of  the 
judgment.^  The  true  rule  upon  this  subject  is  thus  ex- 
pressed in  a  recent  decision:  "Equity  will  not  relieve  a 
party  against  a  judgment  at  law  on  the  ground  of  a  de- 
fense of  which  he  was  ignorant  until  after  the  judgm«t 
was  rendered,  unless  he  shows  that  by  the  exercise  of 
ordinary  diligence  he  could  not  discover  it,  or  that  be 
was  prevented  from  employing  such  diligence  by  fraud, 
accident,  or  the  act  of  the  opposite  party,  unmixed  with 
negligence  on  his  part." '  But  whenever  a  case  arises  in 
which  a  party  has  an  unjust  judgment  or  decree  rendered 
against  him,  owing  to  his  ignorance  of  his  defense,  and 
the  circumstances  are  such  that  his  ignorance  exists  with- 
out any  fault,  laches,  or  want  of  diligence  on  his  part,  he 
is  certainly  entitled  to  relief  in  equity.'  Whenever  a 
party  asks  a  court  of  equity  to  grant  him  a  new  trial,  he 
must  show  some  reason  for  not  getting  it  at  law.*  In 
Virginia,  a  judgment  was  enjoined  on  account  of  a  mis- 
take made  by  the  jury,  the  making  of  such  mistake  not 
being  known  in  time  to  be  made  a  ground  for  a  new  trial.* 
That  the  application  for  a  new  trial  at  law  was  not  heard, 
on  account  of  a  sudden  and  unexpected  adjournment  of 
the  court  for  the  term  without  doing  any  business,  and 
before  either  the  applicant  or  his  counsel  could  get  to 
court,  is  a  good  ground  for  relief  in  chancery.*  Though 
the  cause  of  action  upon  which  a  judgment  has  been  re- 
covered is  one  against  which  the  courts  and  the  law  prop- 
erly entertain  a  special  aversion,  relief  cannot  be  had  by 
a  defendant  who  without  a  sufficient  excuse  failed  to  dis- 
close the  true  nature  of  such  cause  of  action  and  to  make 

>  Q«orse  9.  Alexander,  6  Cold.  641.  614;  Cape  Sable  Cow's  OMe,  3  Bland. 

But  aee  Inglehart  ei  Mayer,  4  Johna.  606;  BatizoU  «.  Randolph,  0  Fla.  86a. 

Ch.  (Md.)ol4.  «  Mastick    n   Thorp,  29  CaL  444; 

*  Oarrett  v.  Ljnoh,  45  Ala.  211.  Harriion  v,  Harrison,  1  Liit  187. 

•  Wales  V.  Bank  of  Michigan,  Harr.  *  Rust «.  Ware,  6  Oratt.  60;  62 . 
(Mioh.)    308;    Hnbbard   «.    Hobson,  Deo.  100. 
Breese,  147;  Inglehart  v.  Lee,  4  Md.  Ch.  *  Tarver  «.  MoKay,  15  6a.  650l 
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his  defense  thereto  before  judgment  Hence  relief  will 
not  be  granted  solely  on  the  ground  that  such  cause  of 
action  was  founded  upon  an  immoral  and  illegal  consid- 
eration/ or  obtained  by  fraud.' 

§  607.     Discoyery  after  Judgment.  —  A  material  differ 
ence  exists  between  ignorance  of  the  facts  constituting  a 
defense,  and  ignorance  of  the  evidence  necessary  to  estab- 
lish those  facts.    A  defendant  who  has  no  intimation  of 
the  existence  of  a  defense,  and  who  therefore  believes  the 
cause  of  action  produced  against  him  to  be  good  and  valid, 
is  not  put  upon  inquiry,  and  may  suffer  judgment  to  be 
rendered  against  him  without  being  guilty  of  any  want  of 
reasonable  diligence.    Therefore  relief  may  be  had  from 
a  judgment  because  of  fraud  discovered  after  it  was  en- 
tered.'   But  a  defendant  knowing  of  the  existence  of  some 
defense  is  put  upon  inquiry,  and  is  therefore  bound  to 
exercise  the  highest  degree  of  diligence  in  discovering 
and  producing  the  evidence  necessary  to  establish  all  the 
facts  material  to  his  defense  and  of  which  he  has  any 
knowledge.     If  the  requisite  evidence  can  be  obtained 
only  from  his  adversary,  he  should  at  once  take  such 
steps  as  are  necessary  to  compel  his  adversary  to  disclose 
it.    Therefore  the  submission  to  a  trial  at  law  precludes 
a  party  from  going  into  equity  to  compel  plaintiff  to  dis* 
close  evidence  in  relation  to  any  matter  of  which  the  de- 
fendant had  any  knowledge  or  intimation  previously  to 
the  trial  at  law.*    Discovery  cannot  be  had  after  judg- 
ment on  the  ground  that  the  defense  was  completely  in 
the  knowledge  of  the  plaintiff;'  nor  because  the  defendant 

'  Sainple  «.  BaniM»   14  How.  70;  Barker  v.  Simpson,  1  Johns.  Oh.  406; 

Cr«ath  V.  Sibm,  6  How.  102;  Given's  Brown  «.  Swan,  10  Pet.  497;  Thnr* 

Appeal,  121  Pa.  St.  260;  6  Am.  St.  mond  v.  Durham,  3  Yerg.  99;  Norrie 

Bap.  796;  Heath  «.  Cobb^  2  Der.  Eq.  «.  Hame,  2  Leigh,  334;  21  Am.  Deo. 

m.  S31;  PoUook  v.  GUbert,  16  Ga.  398; 

*  Kew  York  «.  Brady,  116  N.Y.  699;  60  Am.  Deo.  732;  Norton  v.  Wooda, 
Roff  9.  Doty,  26  &  a  173;  4  Am.  St.  6  Paige,  249;  Bartholomew  «.  Yaw,  9 
Bap.  709.  Paige,  165;  Deputy  «.  Tobiaa,  1  Blaokf. 

*Hart«.  Bates,  17  Q.  0.  86;  Meliek  811;  12  Am.  Dea  243. 

fkTamaaR,  62Iowa,94.  »  Norris  v.  Denton,  2  OaL  87S.    But 

*  Oampbell  «.  Briggs,  3  Rob.  (La.)  it  is  said  a  party  has  a  ri^ht  to  rely  on 
110;  Qreen  v.  Massie,  21  Gratt  368;  the  presumption  that  his  advanaiy 
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had  a  credit  or  set-off  which  he  had  no  evidence  in  hii 
possession  to  prove.  It  must  appear,  in  addition  to  the 
fact  that  the  credit  or  defense  can  be  established  by  the 
plaintiff,  that  the  defendant  was  not  aware  of  the  fact  now 
sought  to  be  brought  out,  prior  to  the  trial.^  But  if  a  party, 
exercising  due  prudence  and  diligence,  is  not  at  the  trial 
aware  of  a  fact  constituting  a  good  defense,  he  may,  after 
judgment,  if  such  fact  is  to  be  established  only  by  the  oath 
of  his  adversary,  go  into  equity  and  procure  a  new  trial  and 
a  discovery.  ''To  preclude  a  party  from  redress  because 
he  has  submitted  to  a  trial  at  law  without  going  into 
chancery  for  a  discovery  would  cut  up  this  branch  of 
remedial  justice  by  the  roots  and  oblige  every  defendant 
at  law  to  file  a  bill  of  discovery  in  the  first  instance.  The 
discovery  of  new  matter  after  a  trial  at  law  which  was 
within  the  knowledge  of  the  plaintiff,  but  of  which  defend- 
ant had  no  information,  and  nothing  to  lead  him  to  an 
opinion  even  that  matters  were  different  from  the  osten- 
sible  case  presented  by  the  plaintiff,  is  sufficient  to  au- 
thorize equitable  relief." " 

§  508.  Neglect  or  Error  of  Oonnsel. — It  is  undoubtedly 
the  true  rule  that  neither  the  ignorance,  the  blunders,  nor 
the  misapprehension  of  counsel,  not  occasioned  by  the 
adverse  party,  is  any  ground  for  vacating  a  judgment  or 
decree.'  A  court  of  equity  will  not  grant  relief  on  the 
ground  of  rights  lost  by  a  misapprehension  of  the  roles 
of  practice,^  nor  because  counsel  was  surprised  at  a  roling 
which  deprived  him  of  the  right  of  review  on  appeal  "R 
would  be  an  extraordinary  interposition  on  the  part  of  a 

wiU  not  oommit  perjary.    If  hi*  o^po-  ment  mm  seonred:  Stowdl  «  Eldnd, 

nent,  being  caUed  as  a  witneu  against  26  Wis.  604. 

himself »  testifies  falsely,  and  thereby  ^  Greoige  n  Strange's  Ex'r,  10  Onti 

obtains  jadRment,  and  it  fnrther  ap-  409;FanIknerv.Harwood,6Rsnd.l2S. 

pears  that  the  losing  party  had  no  per-  *  Winthrop  «.  Lane,  3  Desaos.  Bq. 

Bonal  knowledge  of  the  facts,  and  was  323;  Depnty  v.  Tobias,  1  Blackf.  311; 

therefore  obliged  to  depend  on  his  ad-  12  Am.  Dec  243. 

▼ersary,  the  judgment  will  be  set  aside  '  Boston   n.   Haynes,    33   CU.  31; 

in  equity,  upon  showing  that  olear  White  v,  Buik  of  U.  S.,  6  Ohio^  5S9; 

proofs  have  oeen  obtained  since  the  Jameson  «.  May,  13  Ark.  600;  Brode 

trial  establishing  the  falsehood  of  the  v.  Greenwald,  66  Ala.  63S. 

testimony  through  which  the  jndg-  *  Dibbe  «.  Trnlnok,  12  Fla.  186. 
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court  of  equity  to  set  aside  a  judgment  obtained,  for  aught 
that  appears  to  the  contrary,  after  a  full  and  fair  investiga* 
tion  upon  the  merits  before  the  circuit  judge,  merely  upon 
the  ground  that  counsel  had  by  a  mistake  at  law  cut  off  his 
right  to  review/' '  Neither  will  relief  be  granted  on  the 
ground  that  an  attorney,  through  design  or  ignorance,  mis- 
managed the  defense,*  or  that  the  client  being  absent  on  ac- 
count of  sickness,  the  counsel,  through  a  misapprehension 
of  the  facts,  consented  to  the  decree;*  nor  because  of  any 
mistake,  neglect,  or  omission  of  counsel  in  attempting  to 
prosecute  proceedings,  by  appeal  or  otherwise,  to  correct 
any  alleged  error  of  the  trial  court,*  or  in  setting  up  or 
failing  to  establish  proper  defenses;'  nor  because  an  error 
was  made  in  preparing  a  statement  for  a  new  trial  in  a  tax 
«uit,  by  which  error  the  statement  showed  that  the  $  ap- 
peared before  the  figures  on  the  roll,  when  in  fact  the 
assessment  was  void  for  want  of  such  $.  It  is  the  duty 
of  attorneys  to  prepare  their  statements  so  as  to  show  such 
errors  of  the  subordinate  court  as  they  intend  to  rely  on 
in  the  appellate  court;  and  the  failure  to  perform  this 
duty  is  an  omission  so  necessarily  chargeable  to  negli- 
gence and  want  of  ordinary  care  and  diligence  that  it 
cannot  furnish  any  ground  for  relief  in  equity.*  In  New 
York  the  courts  vacate  judgments  on  motion,  if  shown  to 
have  been  obtained  by  reason  of  the  ignorance  or  negli- 
gence of  an  attorney,  and  say  that  they  will  not  allow  a 
client  to  be  ruined  because  he  has  retained  "  an  incom- 
petent, negligent,  or  unworthy  attorney.'' ' 

§  609.  Sights  Acquired  by  Third  Persons. —Whatever 
is  said  in  this  chapter  in  relation  to  vacating,  enjoining, 
or  otherwise  interfering  in  equity  with  a  judgment  or  de- 
cree must,  in  the  absence  of  any  statement  to  the  con- 

>Farm«nMiOan  Co.  v.  Walworth  ^  Sharp   «.    Moffitt,  94   Ind.    240; 

Co.  Bank,  23  Wu.  249.  Fuller  v.  Little,  69  DL  229. 

•  Barton «.  Hynson,  14  Ark.  82.  •  Qnin     9,    Weth«rbee,     41     CU* 

•  Burton  v.  Wiley,  26  Vt.  430.  247. 

•  Daly  V.  Pennie,  86  Gal.  562;  21  '  Sharo  9.  Mayor  of  New  York,  81 
Am.  St.  Rep.  61;  Miller  «.  Bemeoker,  Barh.  678. 

46  Ha  194. 
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trary,  be  understood  as  applying  to  a  contest  between  the 
parties  to  the  original  judgment  or  decree,  or  to  persons 
acquiring  under  them  with  notice  of  all  the  facts.    The 
principles  applicable  after  third  .persons  have,  for  valuahle 
considerations  and  without  notice  of  any  defects,  obtained 
rights  under  one  of  the  parties,  have  not  been  discussed 
as  frequently  as  could  be  expected,  and  cannot  be  con- 
sidered as  finally  settled.    In  relation  to  judgments  ob- 
tained *by  some  fraudulent  device  in  a  case  where  the 
parties  are  properly  in  court,  third  persons  are  not  to  be 
affected  in  their  interests  based  upon  the  judgment,  unless 
they  can  be  shown  to  have  acquired  with  knowledge  of 
the  fraud.     But  where  the  complainant  seeks  to  avoid  the 
effect  of  any  judgment  or  decree  on  the  ground  that  no 
process  was  in  any  manner  served  upon  him,  and  that  he 
had  no  knowledge  or  notice  of  the  proceedings,  the  ques- 
tion arises  whether  he  is  obliged  to  suffer  all  the  conse- 
quences which  would   result  from  a  regular  judgment 
because  a  third  party  has  made  outlays  occasioned  by  his 
faith  in  the  judgment  or  decree.     Recently,  in  OalifomiSi 
proceedings  were  instituted  for  the  purpose  of  impeach- 
ing a  judgment  for  taxes,  and  annulling  a  sale  made 
thereunder,  on  the  ground  that  the  process  in  the  tax 
suit  was  never  served  on  the  defendant  therein.    The 
supreme  court,  in  deciding  the  case,  said:  ''The  defend- 
ant, being  a  purchaser  for  value  at  a  judicial  sale,  without 
notice  of  the  extrinsic  facts  which  are  relied  upon  to  im* 
peach  the  judgment,  cannot  be  affected  thereby.    No 
principle  is  better  settled   than  that  a  purchaser  at  s 
judicial  sale,  without  notice,  under  proceedings  regnlar 
upon  their  face,  and  had  in  a  court  of  competent  jurisdic- 
tion, is  not  affected  by  any  mere  error  of  the  court  for 
which  the  judgment  might  be  reversed  upon  appeal,  nor 
for  any  secret  vice  in  the  judgment  not  appearing  on  the 
face  of  the  record,  and  which  can  be  made  to  appear  only 
by  the  production  of  extrinsic  evidence.    He  is  bound  at 
his  peril  to  inquire  whether  it  suf&ciently  appears  on  the 
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face  of  tbe  record  that  the  court  had  jurisdiction  to  render 
the  judgment,  and  whether  there  is  a  valid  execution. 
Bat  nothing  more  is  required  of  him.    Unless  the  plain- 
ti£r  in  the  action  is  ^Iso  th,e  purchaser  at  the  sale,  the 
latter  will  not  be  affected  by  any  mere  error  of  the  court, 
even  though  the  judgment  be  afterward  reversed  for  such 
error;  nor  can  his  rights  be  impaired  by  any  secret  vice 
in  the  proceedings  resulting  from  fraud  or  other  similar 
cause  of  which  he  had  no  notice.    As  between  the  parties 
to  the  action,  a  judgment  fraudulently  obtained  will  be 
set  aside  and  held  for  naught  when  the  fraud  is  made  to 
appear.    But  there  would  be  no  security  in  titles  acquired 
at  judicial  sales  if  the  rights  of  a  bona  fide  purchaser  with- 
out notice  could  be  overthrown  by  subsequent  proof  that 
the  judgment  was  obtained  by  fraud,  or  that  the  record, 
which  showed  a  due  service  on  the  defendant,  was  in  fact 
false.    The  repose  of  titles,  and  indeed  every  considera- 
tion of  public  policy,  demand  that  a  purchaser  at  a  judi- 
cial sale  without  notice,  under  proceedings  regular  upon 
their  face,  and  by  a  court  of  competent  jurisdiction, 
should  be  protected  as  against  mere  errors  of  the  court 
and  against  secret  vices  in  the  proceedings  founded  on 
fraud,  accident,  or  mistake,  and  which  can  only  be  made 
to  appear  by  the  proof  of  extrinsic  facts  not  appearing  on 
the  face  of  the  record.    No  prudent  person  would  purchase 
at  a  judicial  sale  if  he  incurred  the  hazard  of  losing  his 
money  in  case  it  should  be  made  to  appear  that  the  judg- 
ment was  obtained  by  perjury  or  other  fraudulent  prac- 
tices, or  that  the  record  on  which  he  relied  as  proving  a 
service  on  the  defendant  was  in  fact  false.    These  proposi- 
tions are  too  familiar  to  require  the  citation  of  authorities 
in  their  support,  and  we  have  been  referred  to  none  which 
appears  to  contravene  them,  unless  it  be  two  cases  decided 
by  the  supreme  court  of  Iowa.''     The  court  proceeds 
further  to  declare  in  general  terms  that,  as  against  a  pur- 
chase under  execution  sale,  the  same  rules  and  presump- 


§  509  BXLIEF   IK   EQUITY.  902 

tions  apply  in  an  action  in  equity  to  avoid  the  sale  as  are 
applicable  in  a  collateral  attack  upon  the  judgment.^ 

The  decisions  referred  to  in  Iowa  declare  that  a  judg> 
ment  procured  by  the  appearance  of  an  unauthorized 
attorney  will  be  vacated  in  equity,  though  such  vacation 
destroys  the  rights  acquired  by  a  bona  fide  purchaser  with- 
out notice.  The  court  in  California,  not  being  called  upon 
to  decide  the  precise  question  involved  in  these  cases, 
speaks  of  their  doctrine  as  follows:  ''If  an  unauthorized 
appearance  by  an  attorney  for  a  non-resident  defendant 
who  was  not  served  with  process  can  afterward  be  shown 
to  invalidate  the  title  of  a  bona  fide  purchaser  without 
notice  at  the  execution  sale,'  it  stands,  so  far  as  I  am 
aware,  as  a  solitary  exception  to  the  general  rule,  and  the 
doctrine  ought  not  to  be  further  extended/'  It  is  here 
intimated  that  he  who  buys  when  the  defendant  is  osten- 
sibly in  court  attending  to  his  interests,  by  the  means 
with  which  those  interests  are  commonly  protected,  may 
possibly  take  his  title  accompanied  with  perils  which  can- 
not attach  themselves,  where  the  defendant  is  not  in  any 
manner  represented  in  the  progress  of  the  cause.  If  a 
distinction  can  be  made  in  the  two  classes  of  cases,  it 
should  be  in  favor  of  the  party  who  purchased  under  the 
judgment  in  the  case  where  an  attorney  has  appeared;  for 
if  any  court  has  the  power  to  take  and  exercise  jurisdic- 
tion over  a  defendant  in  no  manner  served  with  process, 
and  in  any  event  to  bind  him  by  its  judgment,  then  it 
surely  cannot  be  that  the  appearance  of  an  attorney  pre- 
suming to  act  for  such  defendant  can  divest  the  court  of 
its  jurisdiction.  But  while  the  decisions  made  where  an 
unauthorized  attorney  has  appeared,  and  that  made  in 
California  in  the  absence  of  service,  where  no  attorney 
had  appeared,  may  not  be  necessarily  inconsistent,  both 
cannot  stand.  It  is  obvious  that  the  reasoning  on  which 
the  decisions  in  Iowa  were  based  would,  if  applied  to  the 

1  Roeve  «.  Kennedy,  43  Oal.  649;    17.      See  iIm   McNftir  «.  Tobi^  ^ 
affirmed  in  Stokee  «.  Qeddee^  46  CaL    Mtirn.  17ft. 
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case  arising  in  Calirornia,  have  led  to  a  different  result 
from  that  attained  in  the  case  of  Reeve  v.  Kennedy.    The 
Iowa  cases  adopt  the  reasoning  of  the  supreme  court  of 
the  United  States  in  SheUon  v.  Tijgiin,  6  How.  163.    In 
that  case  the  effect  of  a  judgment  against  one  L.  P.  Perry 
was  drawn  in  question.    An  attorney  inadvertently  and 
without  any  fraud  or  collusion  appeared  for  L.  P.  Perry. 
A  regular  trial  was  had,  there  heing  other  defendants  who 
were  properly  in  court,  and  a  judgment  was  obtained  for 
$7,560.     Execution  having  issued,  the  property  of  L.  P. 
Perry  was  sold  to  Samuel  Anderson.    The  court  said:  **  In 
this  case  L.  P.  Perry  was  not  amenable  to  the  jurisdiction 
of  the  court,  and  did  no  act  to  authorize  the  judgment. 
He  cannot  therefore  be  affected  by  it,  or  by  any  proceed- 
ings under  it.    The  judgment  being  void  for  want  of 
jurisdiction   in   the  court,  no   right  passed  to   Samuel 
Anderson  under  the  marshal's  sale."    After  quoting  this 
case  the  court  in  Iowa  said:  ^' It  cannot  validate  a  judg- 
ment void  for  want  of  jurisdiction  that  there  has  been  a 
sale  under  it." ' 

§  510.  Innocent  Purchaser.  —  A,  holder  of  a  senior 
mortgage,  was  summoned  as  a  defendant  in  an  action  to 
foreclose  a  junior  mortgage.  The  summons  served  stated 
that  a  foreclosure  would  be  taken,  subject  to  A's  lien.  He 
was  therefore  advised  that  he  need  not  appear.  A  decree 
was  taken  without  saving  his  rights,  and  a  sale  was  made 
under  such  decree.  A,  hearing,  three  years  afterward,  of 
the  decree  and  sale,  endeavored  to  have  them  set  aside. 
The  court  held  that  the  decree,  being  regular  on  its  face, 
protected  the  innocent  purchaser,  and  that  A's  only  rem- 
edy was  against  the  plaintiff  and  his  solicitor.*  In  all 
cases  in  which  under  a  judgment  not  void  for  want  of 
jurisdiction  a  bona  fide  purchaser  has  acquired  title,  and 
relief  is  sought  in  equity  against  him,  he  appears  to  be 

>  Hanhey  v.  Blackmur,  20  Iowa,        '  Hamlin  «.  McCahill»  Olarke  Gh. 
\e\,  183»  184;  89  Abl  Deo.  620;  Bry-    249. 
laif^  WiUiami,  21  Iowa»  329. 
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protected  by  the  well-knowa  maxim,  where  the  eqoitiei 
are  equal,  the  legal  title  prevails/ 

§  511.  Relief  after  Denial  of  Motion  at  Law.  —  Gonits 
of  law,  in  some  instances,  may  determine  on  motion 
applications  of  which  courts  of  equity  would  also  take 
cognizance  if  the  matter  were  brought  before  them  in  an 
independent  action.  In  such  cases  the  summary  disposi- 
tion of  a  question  upon  motion,  resulting  in  a  denial  of 
the  relief  claimed,  does  not  preclude  the  party  from  ob- 
taining the  aid  of  chancery.  Thus  though  the  right  to 
set  off  one  judgment  against  another  is  strictly  an  equi* 
table  right,  yet  courts  of  law  may  recognize  and  enforce  it; 
but  a  refusal  by  a  court  of  law  to  allow  the  setoff,  after 
full  consideration  of  all  the  rights  and  equities,  is  no  bar 
to  a  bill  in  equity  for  an  injunction  and  a  set-off.*  Upon 
the  same  principle  the  denial  of  a  motion  to  open  a  jadg* 
ment  does  not  preclude  a  court  of  equity  from  subae- 
quently  granting  the  relief  denied  at  law.  The  decision 
of  such  motion  is  not  such  a  res  adjudicaia  as  predudes 
equity  from  re-examining  the  question.  The  opening  of 
a  judgment  in  a  court  of  law  is  always  ex  gratia^  while  re- 
straining the  plaintiff  from  proceeding  on  the  judgment 
is,  in  equity,  a  matter  of  right.  The  facilities  for  inyesti- 
gating  the  issues  presented  in  the  motion  are  usually 
better  in  equity  than  at  law.*  If,  however,  a  defeated 
litigant  is  entitled  to  move  for  a  new  trial  in  the  original 
action,  and  avails  himself  of  this  right,  and  his  motion  is 
heard  upon  the  merits,  and  the  grounds  thereof  adjudged 
to  be  insufficient  or  not  sufficiently  supported  by  his  eyi. 
dence,  he  cannot  on  the  same  grounds  obtain  relief  in 
equity.* 

^  Maina  9.  EHiott^'Sl  Gal.  8;  Free-  93  Am.  Dee.  700;  Traett  fi  Wim- 

maa  on  Bxeeatioiu,  sec  343;  Fetter-  wright»  4  Gilm.  418;  Blank  «.  BUak, 

man  «.  Murphy,  4  Wattt.  424;  28  Am.  107  N.  Y.  91.     CoiUra,  CritdififU  a 

Dee.  729;  Drexel «.  Man,  6  Watte  k  S.  Porter,  3  Ohio,  618. 

886;  40  Am.  Deo.  573.  « Gray  v.  Barton,  62  Mieh.  186;  Col* 

>  Simpeon  «.  Hart,  14  Jofana.  63.  line  «.  Bntler.  14  CaL  223;  Darii  a 

*  SimpK>n  e.   Hart»   14  Johns.   63;  Baes,  4  Ind.  313;  MatK«  «.  fidd,  10 

Wiatar  n  McManes,  54  Pa.  St  318;  Mo.  lOa 
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§  512.    FurtltB  Who  may  Obtain  Belief.— No  person 
will  be  permitted  to  proceed  in  equity  against  a  judg- 
ment or  decree  to  which  he  was  not  a  party,  and  which 
did  not  at  its  rendition  affect  any  of  his  rights.    If  the 
parties  to  an  adjudication  are  satisfied  with  it,  no  outside 
persons  will  be  permitted  to  intermeddle  with  it  at  law  or 
in  equity.^    If  their  rights  were  paramount  to  the  rights 
or  titles  of  the  parties  when  it  was  rendered,  they  have 
adequate  remedies  at  law,  and  equity  will  not  set  aside  or 
otherwise  interfere  with  the  judgment  at  their  instance.' 
If  their  rights  were  acquired  after  the  judgment  was  en« 
tered  from  one  of  the  parties  thereto,  such  acquisition 
will  not  vest  them  with  the  right  to  proceed  against  the 
judgment;  for  the  general  rule  is,  that  a  mere  right  to 
complain  of  a  fraud  or  to  file  a  bill  in  equity  to  set  aside 
a  transaction  for  fraud  is  not  transferable.*    The  grantee 
of  land  charged  with  a  judgment  lien  at  the  date  of  the 
grant  cannot  have  the  judgment  set  aside  for  fraud,^  nor 
can  he  in  any  manner  inquire  into  the  consideration  of 
the  judgment  for  the  purpose  of  impeaching  or  avoiding 
ii*    Having  taken  the  land  subject  to  a  lien,  of  which  the 
grantor  made  no  complaint,  the  grantee  must  abide  by 
that  lien,  unless  he  can  show  that  it  was  procured  by  fraud, 
and  designed  and  calculated  to  prejudice  him  as  a  subse« 
quent  purchaser.*    If  an  applicant  seeks  to  open  a  judg- 
ment on  the  ground  that  it  is  in  fraud  of  his  rights  as  a 
creditor  of  the  judgment  debtor,  he  will  not  be  listened 
to  until  he  has  made  his  own  debt  certain  and  indisput- 
able by  a  judgment  against  his  alleged  debtor/    If  one 

>  Umjm  «.  VroodaU,  86  Tez.  S87|  Daa  740;  Smith  «.  flurii^  43  Ma 

StoM  9.  Town«,  91  V.  S.  341;  VHiit-  661. 

■Mn  9.  Willk,  61  Tex.  429;  Markley       *  Mirriner  v.  Smith,  27  GkL  649. 
%  Baad^  12  OaL  276;  Stawarl  w.  Dan-       *  Fronoh  n,  ShotwaU,  6  Johns.  Gh. 

on,  40  Mian.  410.  664;  6  Johnik  236. 

sHtfperv.  Hill.  36  Mim.  63.  •  Shnf elt v.  Sfanf olt^  9Ta]g«^  137;  37 

*  Bnuh  «.  Sweei  8S  Miob.  677;  Bol-  Am.  Deo.  381. 
hid  ff.  Bftynor,  80  N.  Y.  197;  Crocker       *  Wintrinfftni   p,    Wintringun,  26 
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489;  De  Houghton  v.  Morley,  I*  &  2  Jcibim,  Ch.  144;  Angell  «.  Draper,  1 

CL164;Milwankeeeto.R.R.Co.«LM.  Vem.  899;  Shirley  v.  Watte,  8  Atk. 
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not  a  party  to  a  judgment  has  rights  derived  from  one  of 
the  parties,  and  which  may  be  prejudiced  by  the  enforce- 
ment of  the  judgment,  he  may,  as  we  have  heretofore 
shown,  impeach  and  avoid  it  when  suffered  through 
fraud  and  collusion.^  He  is  also  entitled  to  reUef  in 
equity  to  the  extent  of  preventing  the  assertion  of  the 
judgment  against  him.  Therefore  a  creditor  or  other 
person  whose  rights  are  injuriously  affected  by  the  entrj 
of  a  judgment  may  obtain  relief  in  equity  by  showing 
that  it  was  procured  by  fraud  and  collusion  for  the  pur- 
pose of  defrauding  him,*  or  was  suffered  by  a  defendant 
when  there  was  a  good  defense  on  the  merits,  because  he 
was  the  real  party  in  interest  and  was  indifferent  to  the 
result.*  And  a  judgment,  though  founded  on  a  jnst  de- 
mand, may  be  declared  inoperative  as  against  creditorSiif 
it  was  procured  and  suffered  to  hinder,  delay,  and  defraud 
them.^ 

§  513.  Infancy.  —  A  judgment  against  an  infant  is  not 
void.*  The  usual  practice  is  to  insert  a  provision  allow- 
ing an  infant  a  day  after  he  comes  of  age  to  show  cause 
against  a  decree  pronounced  against  him.  And,  except 
where  the  practice  has  been  changed  by  introducing  a 
modification  of  the  common  law  in  this  respect,  the  omis- 
sion of  this  clause  is  an  error  which  will  undoubtedly  be 
corrected  on  appeal.  According  to  some  of  the  authori- 
ties, the  right  to  show  cause  against  a  decree  is  the  abso- 
lute right  of  every  infant  defendant^ — a  right  which  is  not 
taken  away  by  the  omission  to  provide  for  it  in  the  decree, 
and  which  may  be  enforced  by  bill  of  review  or  by  origi- 
nal bill,  showing  that,  upon  the  facts,  the  original  decree 

>  AfUe,  e.  Xm.  «  Bank  «.  BnrneitM^.  Go.,  8SKJ. 

*  Busenbark  «.  BoMnburk,  35  Kan.  Eq.  486. 

672;  Schutter  v.  Rader,  13  Col.  330;  ^  Martin  v.  Wejraaa,  26  Tax.  460; 

Palmer  v.  Martindell,  43  N.  J.  Bq.  90;  Falbright  v,  CJamiefoz.  80  Mim.  485; 

OotUieb  9,  Thatcher,  34  Fed.   Rep.  Townsend  «.  Goz,  45  Mim.  401;  ?of 

435;  Bdson  v.  Camings,  52  Mioh.  52.  ter  «.  Robinson,  8  A»  K.  Manh.  8M; 

t  Bergman  «.  Hntoheion,  60  MiM.872.  13  Am.  Dee.  153. 
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is  improper.'  But  the  better  opinion  is,  that  "  an  infant 
defendant  is  aa  much  bound  by  a  decree  in  equity  as  a 
person  of  full  age;  therefore  if  there  be  an  absolute  de- 
cree made  against  a  defendant  who  is  under  age,  he  will 
not  be  permitted  to  dispute  it,  unless  upon  the  same 
grounds  as  an  adult  might  have  disputed  it,  such  as  fraud, 
collusion,  or  error.'*'  An  absolute  decree  against  an  in- 
fant is  at  least  so  far  binding  on  him  that  he  can  neither 
by  bill  of  review,  nor  by  an  original  bill,  nor  by  any 
other  proceeding  impeach  it  so  as  to  prejudice  the  inter- 
ests of  a  bona  fide  purchaser  without  notice,  This  is 
equally  true  whether  the  judgment  or  decree  is  sought 
to  be  set  aside  on  the  ground  that  there  was  error  in  the 
judgment  of  the  court  in  not  giving  a  day  to  show  cause, 
or  error  in  other  respects  in  the  judgment  rendered;*  or 
whether  the  judgment  or  decree  was  obtained  by  the 
guardian  or  other  representative  of  the  infant  for  the 
purpose  of  defrauding  him  of  his  estate.^  A  judgment 
against  an  infant  on  a  bond  and  warrant  of  attorney  given 
by  him  for  articles  furnished  to  him  in  defiance  of  the 
request  of  his  guardian  will  be  set  aside  in  equity.'  An 
infant,  as  well  as  an  adult,  is  entitled  to  relief  from  a 
judgment  or  order  induced  by  fraud  and  collusion,  and 
may  therefore  in  equity  impeach  a  decree  for  the  sale  of 
his  lands  by  establishing  that  it  was  procured  through 
the  fraud  and  collusion  of  the  administrator  and  guardian 
ad  litem  in  concealing  from  the  court  the  infant's  inter- 
est in  the  land.' 

§  514.    Where  there  is  No  Injury.  —  A  proceeding  in 
the  courts  of  a  sister  state,  confessedly  illegal,  out  of  which 

*  Harrbfi  Tonmftn,  1  Hofll  Ch.  178;  *  Joyce  «.  MoAvoy,  81  OaL  278;  89 

KnehenboMr  v.  Beokert,  il  DL  173;  Am.   Deo.   172;  Bennett «.  HamiU.  2 

Richmond  «.  Tkylenr,  1  P.  Wms.  734;  Sohoales  k  I*  676. 

Lloyd  «.  Malon^  28  ni  48;  Wright  «Gwinn  v.  WiUiAma,  80  Ind.  874; 

fi  liiller,  1  Sand.  Ch.  108.  Wright «.  Miller,  1  Sand.  Oh.  108. 
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no  injurious  consequence  is  flowingi  and  which  no  attempt 
is  made  to  enforcOi  cannot  be  made  the  foundation  of  an 
action  in  the  courts  of  this  state  to  have  it  declared  void. 
This  decision  was  made  in  New  York  upon  an  action 
brought  there  to  annul  a  decree  of  divorce  rendered  in 
Michigan,  without  any  service  of  process  upon  the  hna- 
band,  who  was  a  resident  of  the  former  state.  The  relief 
was  refused  ''  because  the  matter  can  be  ascertained  to  be 
illegal  by  reference  to  the  books,  as  well  as  by  getting  the 
opinion  of  this  court  upon  it/'  *  In  California,  a  judg- 
ment entered  by  default  by  a  clerk  in  the  absence  of  an* 
thority  will  not  be  restrained  in  equity,  because  the  court 
can  at  any  time,  upon  motion,  arrest  the  process  based 
upon  such  judgment.*  If  defendant  failed  to  make  a  de- 
fense open  to  him  because  of  a  promise  of  the  plaintiff 
which  the  latter  has  not  kept,  this  is  no  ground  for  relief 
from  the  judgment,  if  the  promise  may  still  be  enforced.' 

§  515.  Time  to  Apply. — In  Illinois,  it  has  been  held 
that  in  those  cases  where  the  service  of  process  is  con- 
structive, and  the  law  on  that  account  allows  a  defendant 
a  specified  time  to  appear  and  have  the  judgment  opened 
to  make  a  defense  on  the  merits,  the  time  for  prosecating 
a  bill  of  review  or  a  writ  of  error  does  not  run  against  the 
defendant  until  the  judgment  has  been  made  final  in  fact 
as  well  as  in  form,  by  the  lapse  of  the  time  granted  him 
by  statute  in  which  to  apply  to  set  it  aside.* 

§  516.  Complainant  must  do  Equity  —  Belief  United 
to  the  Wrong  Done. — The  general  rule  that  he  who  eeeb 
equity  must  do  equity  is  applicable  to  all  complainants 
seeking  relief  from  judgments  against  them.  Courts  of 
equity  never  interpose  to  wrest  from  any  party  any  legal 
advantage  he  may  have  gained,  without  requiring  his 
adversary  to  do  complete  justice,  either  by  paying  the 

>  Hin  fi.  Hill,  28  Barb.  28.  "  Lumpkin  «.  Snook.  63  Iowb»  Sl^ 

s  Ghipman  «.  Bowman,  U  Oal.  157$       *  Lyon  «.  Robbing  46  BL  277. 
Sanches  v.  Oarriaga,  31  GaL  170. 
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aznoant  due  or  by  submitting  to  any  other  order  of  the 
court  which  may  be  necessary  to  adjust  the  rights  of 
the  parties  with  each  other,  according  to  fair  dealing  and 
good  conscience.^  And  generally  a  complainant  must  not 
wait  until  equitable  terms  are  imposed  upon  him  by  the 
court,  but  must  aver  either  that  he  has  offered  to  pay 
such  sum  or  do  such  act  as  is  just,  or  at  least  state  his 
readiness  to  do  so,  and  offer  to  comply  with  any  decree 
which  the  court  may  deem  equitable  imder  the  circum- 
stances; and  in  many  cases  relief  has  been  denied  upon 
the  ground  that  the  complainant  had  neither  done  nor 
offered  to  do  what  his  own  allegations  or  proofs  show  he 
ought  to  do,  before  insisting  upon  the  redress  which  he 
seeks.*  Equity  will  not  necessarily  grant  or  refuse  relief 
as  to  the  whole  judgment,  but  may  restrain  the  enforce- 
ment  of  such  part  as  may  be  inequitable  and  allow  it  to 
be  executed  as  to  the  residue.* 

>  Creed  «.  Soniggi,  1  Heiak.  090;  Sloan   «.   Codbangh.    10   Iow%    8]| 

Saerea  «.  Ooopar,  12  N.  J.  Bq.  223;  Tackerf^HoUe7,20AIa.426;Williaiiia 

Bangae   «.  Gronkite,  83   Ind.    192;  p,  Trov,  39  Ala.  118;  Shelton  v»  Qill, 

Y<mga  V.  Shepperd,  44  Ala.  816;  Over-  11  Ohio,  417;  Byen  «.  OdcU,  60  Iow% 

too  «L  Sterena,  8  Mo.  622;  FUekinger  618;  Wilaon  a  M.  Go.  «.  Cany,  126 

«  Han,  6  Gill,  60;  Shelton  v.  Gill,  11  Ind.  161. 

Ohio^  417;  HiU  v.  Hania,  42Ga.  412;       •Hale  9.  Boiemao,  60  Miaa.  966; 

Viggott,  «  Addiohai  14  GaL  188;  78  Booth  «  Kealer,  6  Gmtt  860;  Barrow 

Am.  Deo.  689.  9,  Bohiohanx,  14  La.  Ann.  207;  Kamm 

s  Yonga  «.  Sheppard,  44  Aln.  816;  n  Stark,  1  Saw.  647. 
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1 529.  Miniaterial  officera  acting  under  void  jndgmenti. 
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1531.  Tribunala  acting  judicially. 

§  517.  Chief  Distinction.  —  The  chief  distinction  be- 
tween  judgments  pronounoed  by  courts  of  record  and 
those  pronounced  by  courts  not  of  record  arises  from  the 
presumption  of  law  that  the  former  courts  act  within 
their  jurisdiction,  while,  so  far  as  jurisdiction  is  con* 
cerned,  no  presumption  is  indulged  in  favor  of  the  latter. 
Whoever  relies  upon  the  judgment  of  a  court  of  special 
jurisdiction  must  establish  every  fact  necessary  to  confer 
jurisdiction  upon  the  court.*  The  proceedings  of  all 
courts  not  of  record  must  be  shown  to  be  within  the 
powers  granted  to  them  by  law,  or  such  proceedings  will 
be  entirely  disregarded.  The  acts  of  these  two  classes  of 
courts  have  been  properly  likened  to  the  acts  of  general 
agents  and  the  acts  of  special  agents.  The  former  are  to 
be  regarded  as  valid  in  all  cases  to  the  extent  that  all  per- 
sons  relying  upon  them  need  show  nothing  beyond  the 

1  Tneker  «.  Harris,  13  Ga.  1 ;  58  Am.  41 ;  Horan  v.  Wahrenbetger,  9  Tex.  SU; 

Dec.  488;  Lowry  «.  Erwin,  6Eob.  (La.)  58  Am.  Dec  145;  Cooper  9,  Svader- 

192;  39  AaL  Dec  556;  Palmer  v.  Oak«  land,  8  Iowa,  114;  65  Am.  Dec  S^' 

ley.  2  Dong.  (Mich.)  433;  47  Am.  Dec  Smith  c  Finley,  52  Ark.  373. 
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general  grant  of  authority;  while  the  latter,  to  be  binding, 
must  first  be  shown  to  fall  within  the  limits  of  a  special 
or  restricted  grant.'    There  is  a  further  distinction  in 
regard  to  the  proceedings  of  these  two  classes  of  courts, 
arising  from  the  fact  that  courts  of  special  jurisdiction 
have  no  record,  and  therefore  no  unimpeachable  memorial 
of  their  transactions.    Any  return  or  statement  in  relation 
to  jurisdiction  found  among  the  papers,  minutes,  or  other 
written  matter  kept  by  these  courts  seems  to  be  but  prima 
facie  evidence;  in  opposition  to  which  it  may  be  shown, 
by  any  satisfactory  means  of  proof,  that  the  authority  of 
the  court  did  not  extend  over  the  matter  in  controversy, 
or  over  the  parties  to  the  suit.'    Some  expressions  to  be 
found  in  the  opinions  of  the  supreme  court  of  California 
seem  to  support  an  exception  to  this  rule.     Thus  when  it 
was  sought  to  collaterally  impeach  a  judgment  of  a  justice 
of  the  peace  by  showing  that  the  defendant  did  not  reside 
in  the  township  in  which  the  action  was  brought  and  in 
which  the  judgment  was  entered,  it  was  answered  that  the 
return  on  the  summons  showed  it  to  have  been  served  in 
the  county  in  which  the  action  was  brought,  that  this  was 
sufficient  proof  to  authorize  the  court  to  determine  that  it 
had  jurisdiction  over  the  defendant's  person,  and  that  the 
court ''  having  upon  sufiEicient  evidence,  as  shown  affirm- 
atively by  the  record,  obtained  jurisdiction,  it  was  not 
competent,  in  a  collateral  action,  to  disprove  the  exist- 
ence of  that  jurisdiction."  *    While  the  decision  of  the 
case  was  correct,  the  reasoning  on  which  it  was  based 

^CUrk  «.  Holmaib  1  1><nig.  (MIoh.)  6  Hill,  164;  SatUcbty  «.  Bainhill,  89 

990;   Saan  «.  Terry,  26  Conn.  273;  Iowa,   666;   Barber   v.   Winelow,   12 

Shafeldt  ff.  Buckley,  46  nL  223;  Stan-  Wend.   104;   Jenkt   «.    Stebbina,   11 

ton  fk  SWlaa,  6  Bx.  683;  Qray  v.  Mo-  Johns.  224;  Sears  «.  Terry,  26  Conn. 

Keal,  12 Ga.  424;  Harrington  v.  People,  273;  Oark  «.  Holmes,  1  Dong.  (Mich.) 

€  Barb.  607;  Taylor  v.  Bmscup,  27  400;  Cnlver's  Appeal,  48  Oonn.  166; 

Md.  219;  0.  ft  M.  R.  R.  Co.  «.  Shnlt%  People's  a  B.  v.  Wilooz,  16  R.  L  268; 

81  Ind.  160;  Thompson  «•  Moltnomah  2  Aul  St.  Bep.  894.     See,  however, 

Co.,  2  Or.  34.  Lightsey  v.  Harris,  20  Ala.  409;  First 

'Rowley  «.  Howard,  23  OaL  401;  National  Bank  «.  Baloom,  36  Conn. 

Pardon  o.  Dwire,  23  DL  674;  Sanborn  361. 

V.  Fellows,  22  N.  H.  489;  Corwin  v.  '  Gregory  v.   Bovier,   77  CaL   121| 

Met ritt»  3  Barb.  843;  Paople  «.  CasseU,  Flagg  «.  Clements^  16  CaL  389. 
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was  not.  The  summons  haying  confessedly  been  serred 
upon  the  defendant,  in  the  township  in  which  he  had 
been  sued,  the  court  unquestionably  obtained  jorisdiction 
over  him,  to  the  extent,  at  least,  that  it  was  his  duty  to 
appear  before  it  and  disclose  any  reason  which  might 
exist  why  it  should  not  proceed  to  determine  the  caoBe. 
Failing  to  do  this,  he  conceded  the  right  of  the  court  to 
proceed  to  judgment,  and  waived  all  question  of  its  juris- 
diction of  his  person,  and  could  not  in  any  subsequent 
action  dispute  this  ooncession  or  withdraw  this  waiver. 

§  618.  Jurisdiction,  whether  may  be  Shown  Aliunde.— 
The  necessity  of  affirmatively  establishing  the  jurisdiction 
of  courts  of  record  by  evidence  aliunde  can  never  arise, 
while  the  authority  of  those  courts  is  always  presumed. 
No  doubt  a  case  of  actual  jurisdiction  might  exist  in  an 
inferior  court  at  the  rendition  of  the  judgment,  withoat 
the  evidence  necessary  to  make  the  jurisdiction  apparent 
in  collateral  proceedings  being  preserved  among  the  rec- 
ords. Yet  general  expressions  used  in  many  cases  in- 
dicate that  when  a  judgment  of  a  court  not  of  record  ib 
ofifered  in  evidence  for  any  purpose,  it  must  appear  fnm 
inspection  of  the  records  that  jurisdiction  existed.'  These 
expressions  were  mainly,  if  not  exclusively,  made  in  refer- 
ence to  a  state  of  facts  out  of  which  the  question  of  sap- 
porting  judgments  of  inferior  courts  by  means  of  aZtuvkb 
proof  of  jurisdictional  facts  could  not  arise.  In  California 
the  question  has  been  directly  involved  and  decided  in  a 
decision  in  which  the  rule  that  jurisdiction  must  be  ap- 
parent on  the  face  of  the  proceedings  was  limited  to  those 
jurisdictional  facts  which  the  law  directs  the  court  to  set 
forth  on  its  records.  Any  other  fact  essential  to  jurisdic- 
tion may  be  established  by  evidence  aliunde;^  and  this 

1  SimoBi  9,  De  Bare,  4  Bosw.  664;  Mim.  17;  76  Am.  Dao.  49;  AadenoA^ 

Ford  V.  Baboook,  1  Deaio^  168;  Frees  Binford,  6S  Teon.  310;  King  ft  Bftta} 

9.  Vord,  6  N.  Y.  176;  Walker  v.  Moeo-  80  Mioh.  867;  SO  Am.  StBep.  6A 

It,  6  Denio,  102;  Lowe  v.  Alexander,  Barron  «.  Dent,  17  S.  0.  75. 
16  GbL  296;  Boot  «.  MoFerrin,  87       >  JoUoy  «.  Folti^  84  OU.  8SL 
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position,  while  controverted  in  many  of  the  stales,  and 
perhaps  not  yet  sustained  by  the  majority  of  the  decisions 
npon  the  subject,  is,  in  our  judgment,  supported  by  the 
better  reasons  and  destined  to  gain  adherents.* 

§  519.  Recital  in  Docket.— The  recital  in  the  docket 
of  a  justice  of  the  peace  that  '^  summons  was  returned 
duly  served  "  is  a  mere  conclusion  of  law,  adding  nothing 
to  the  effect  of  the  officer's  return.  That  return  is  as  much 
a  part  of  the  record  as  the  docket.  If  it  fails  to  show  ser- 
vice, a  recital  in  the  docket  based  upon  it  cannot  give 
validity  to  the  judgment.'  But  if  jurisdiction  has  been 
acquired  by  the  due  service  of  process,  the  statement  in 
the  justice's  docket  that  he  waited  until  an  hour  designated 
before  entering  judgment  by  default  is  conclusive.* 

§  520.  Justices'  Courts. — It  seems  to  have  been  pre- 
sumed at  common  law  that  justices  of  the  peace  proceeded 
lawfully  and  had  acquired  jurisdiction  over  the  defendant, 
until  the  contrary  appeared.^  In  some  of  the  United 
States  the  records  of  justices  are  considered  as  entitled  to 
the  same  absolute  verity  as  the  records  of  other  courts; 
and  no  evidence  is  admitted  to  impeach  them  collaterally, 
though  offered  for  the  purpose  of  showing  want  of  juris- 
diction over  the  defendant.*  In  Massachusetts,  "the  rule 
which  makes  the  judgment  of  a  court  of  record  binding 
upon  the  piarties,  until  reversed  by  proper  proceedings 
therefor,  although  jurisdiction  of  the  person  was  not 
properly  obtained,  is  applicable  as  well  to  a  justice  of  the 
peace  as  to  one  of  a  court  of  general  jurisdiction."* 

>  Urn  9,  Wiloojmn,  2  CdL  85;  Behy.  *  Bfllinn  «.  Rnnell,  28  Pa.  St.  191; 

mer  v.  Kordloh,  12  CoL  352;  Williamt  82  Am.  See.  330;  Tarboz  v.  Haya,  6 

«.  Oammack,  27  ICias.  209;  61   Am.  Watts,  398;  31  Am.  Deo.  478;  Fan  «. 

Dee.  COS;  Van  Denxen  «.  Sweety  61  Ladd,  37  Vt  158;  Lighteey  «.  Harris, 

K.  Y.  285.  20  Ala.  il  1.    A  judgment  rendered  by 

*  Lowe  9,  Alexander,  16  Gal.  296.  a  jnstioe  of  the  peace  is  not  Toid  b^ 

*  Cory  «.  King,  49  Iowa,  866.  eaose  he  failed  to  file  the  oomplaintt 

*  Bex  9.  Venables,  1  Strange,  680;  Barber  v.  Kennedy,  18  Mina.  216. 
Bex  «.  Gle|N  1  Strange,  476;  Rex  «.  *  Headriokti WhittemoN^  106  MaMU 
Peekham,  &rt  406;  Rex  «.  Clayton,  28. 

3£ast^68. 

Juno.  IL— 68 
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§  521.  Service  of  Process. — To  confer  jarisdiction  on 
a  court  not  of  record,  the  process  must  be  properly  served. 
A  judgment  founded  on  a  service  of  process  made  by  a 
constable  having  no  authority  to  serve  it  is  void.^  So  is 
a  judgment  founded  upon  a  return  signed  "  E.  C,  deputy 
sheriff/'  as  the  law  does  not  recognize  the  act  of  a  depaty 
sheriff,  except  for  and  in  the  name  of  his  principal' 
Where  the  return  of  the  constable  shows  that  the  sum- 
mons has  been  served  in  the  township  in  which  the  suit 
was  commenced,  and  the  justice  acting  on  such  return 
enters  judgment,  such  judgment  cannot  be  collaterally 
avoided  by  showing  that  the  defendant  resided  in  another 
township;'  but  where  the  record  fails  to  establish  that 
the  defendant  was  sued  or  served  with  summons  in  the 
proper  township,  a  judgment  by  default  is  void.*  In 
Texas  it  has  been  decided  that  the  issuing  and  serving  of 
the  writ  give  a  justice  of  the  peace  jurisdiction,  and  that 
therefore  a  judgment  is  not  void  though  prematurely 
rendered  before  the  time  mentioned  in  the  citation.*  But 
a  judgment  by  default,  where  the  summons  issued  by  a 
justice  required  less  time  for  the  defendant  to  appear  than 
was  provided  by  statute,  has  been  adjudged  to  be  void* 
In  Georgia  it  appears  that  a  summons  must  be  issued  in 
all  cases,  and  that  the  appearance  of  the  defendant,  in  the 
absence  of  such  summons,  cannot  give  the  court  jurisdic- 
tion over  him.'  In  our  judgment,  the  decisions  indicating 
that  any  irregularity  in  the  form  or  service  of  process 
issued  by  a  court  not  of  record  prevents  the  court  from 
acquiring  jurisdiction  are  incorrect.  We  have  already 
shown  that  there  is  a  material  difference  between  want  of 
jurisdiction  and  defects  in  acquiring  jurisdiction;  and 

1  Reynolds  v.  OrviB,  7  Cow.  269;  Mallett  o.  Uncle  Sam  Co.,  1  Ner.  188; 

Gallatian    v,    Conningh&m*    S    Cow.  90  Am.  Dec.  484. 

961.  ^McKeiU   ti    HaUmark,   28   Tex. 

■Bowley  «.  Howard,  23  Oal.  401;  167. 

Priokett  II.  Cleek,  13  Or.  416.  *  Johnson  v.  Baker,  88  UL  98;  87 

•  Fagg  V,  Clements,  16  Cal.  389.  Am.  Dec  293. 

«  Lowe  V.  Alexander,  16  CaL  296;  « Jeffers  si  Ware,  72  Ga.  18& 
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this  difference  we  think  to  he  equally  importauti  whether 
the  court  is  of  record  or  not  of  record.^ 

§522.  Facts  Authorising  Process. —  Sometimes  cer- 
tain  facts  are  required  to  be  proved  to  a  court  of  limited 
jurisdiction  as  a  ground  for  the  issuing  of  process.  In 
such  case  the  tribunal  must  necessarily  judge  for  itself 
upon  the  sufficiency  of  the  proof  offered.  If  there  is  any 
evidence,  though  slight  and  inconsiderable,  having  a  legal 
tendency  to  prove  the  necessary  facts,  the  process  will  be 
held  valid  until  the  action  of  the  court  in  issuing  it  be 
set  aside  by  some  direct  proceeding.  But  if  there  is  an 
entire  absence  of  proof,  the  process  is  void.  In  the  one 
case  there  is  a  mere  error  of  judgment;  in  the  other,  a 
want  of  every  matter  upon  which  the  court  is  authorized 
to  act' 

0 
• 

§  523.  Decision  of  a  Oonrt,  Board,  or  Other  Tribunal 
as  to  its  Own  Jurisdiction. — Whenever  the  jurisdiction  of 
a  court  not  of  record  depends  on  a  fact  which  the  court  is 
required  to  ascertain  and  settle  by  its  decision,  such  de- 
cision, if  the  court  has  jurisdiction  of  the  parties,  is  con- 
clusivOy  and  not  subject  to  any  collateral  attack.'  Thus 
where  the  surrogate  in  New  York  was  empowered  to  ap- 
point guardians  for  minors  residing  in  the  county  wherein 
the  court  was  held,  and  a  petition  was  presented,  stating 
that  A  B  was  such  a  minor  and  without  any  guardian,  and 
upon  the  hearing  of  such  petition  evidence  was  given  in 
relation  to  the  residence  of  the  minor*  and  an  appointment 
thereupon  made,  it  was  subsequently  considered  that  the 

*  Keyben  n,  HoOomber,  87  OaL  806;  Dyekmui  v.  Mayor  of  New  York,  5 
ante,  see.  126.  N.  Y.  434;  Agry  v.  B^tU,  12  Me.  416; 

*  Morrow  «l  Vl^eed,  4  Iow%  77;  66  Low  v.  Dore,  32  Me.  27;  VS^aterhouee 
Am.  Dee.  122.  v.   ConsinB,   40   Me.   333;   People  «. 

•Brittain «l  Kmnaird,  I  Brod.  k B.  Haor,  62  OaL  182;  Bonaell  v.  leett^ 

432;  Betta  v.  Bagley,  12  Pick.  672;  14  Iow%  309;  BU  v.  Smith,  6  Gray, 

Martin  v.  Moti,  12  Wheat.  19;  Van-  136;   66   Am.    Dee.   369;    Porter   «. 

dsrheyden  «l  Young,  11  Johns.  160;  Pardy,  29  K.  Y.  106;  86  Am.  Dee. 

EvananUe  R.  B.  Go.  v.  ETanaville,  16  283;  Wyatt  r.  Bambo,  29  Ala.  619; 

Ind.  421;  Wanzer  «l  Howland,  10  Wis.  68  Am.  Deo.  89;  Goodwin  o.  Sims,  86 

16;  Angel  ei  Bobbina»  4  &.  L  493;  Ala.  102;  11  Am.  St.  Bep.  21. 
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jurisdictional  fact  of  residence  was  thereby  established,  so 
that  the  appointment  could  not  be  collaterally  assailed  bj 
proving  that  A  B  did  not  reside  in  the  county.^  Statutes 
are  in  force  in  many  of  the  states  under  which  boards  of 
supervisors,  or  other  local  authorities,  are  authorized  to 
direct  certain  public  improvements  to  be  done,  and  the 
expenses  thereof  to  be  charged  against  certain  property, 
upon  receiving  a  petition  signed  either  by  a  designated 
number  of  persons,  or  by  persons  owning  a  designated 
amount  of  property.  After  a  petition  has  been  presented 
and  acted  upon,  the  work  done  or  ordered  to  be  done, 
and  an  assessment  levied,  the  whole  proceedings  may  be 
attacked  on  the  ground  that  the  petition  was  not  signed 
by  the  requisite  number  of  persons  or  the  owners  of  the 
requisite  amount  of  property;  and  if  such  is  the  case,  and 
the  attack  is  permissible,  it  is  evident  that  the  action  of 
the  board  is  absolutely  void  for  want  of  jurisdiction.  If 
from  the  statute  under  which  action  has  been  taken  it  is 
apparent  that  the  board,  or  other  authority  to  which  the 
petition  was  presented,  was  required  to  ascertain  and  de* 
termine  whether  the  petition  was  signed  by  the  requisite 
number  of  persons  or  by  the  owners  of  the  requisite 
amount  of  property,  then  the  filing  of  a  petition  gives  the 
board  jurisdiction  to  proceed  to  determine  whether  it  is 
properly  signed,  as  well  as  every  other  fact  necessary  to 
the  granting  of  the  prayer  of  the  petition.  **  And  it  is 
not  necessary  that  the  record  of  the  board  shall  show  an 
express  finding  upon  such  facts.  Such  finding  will  be 
presumed  in  support  of  the  proceedings,  if  the  record 
shows  an  order  granting  the  petition,  or  for  the  taking  of 
the  steps  necessary  to  the  accomplishment  of  the  end  de- 
signed."' The  only  difficulty  in  cases  of  this  class  is  in 
deciding  whether  the  board  to  which  the  petition  is  pre- 
sented is  vested  with  authority  to  determine  that  it  is 

>  Lewis  9,  Datton,  S  How.  Pr.  lOS.  871;  Comm'n  «l  AspinwAlI.  81  How. 

<  Stoddard  «.  Johnson,  76  Ind.  81;  639;  Bissall  «,  J^SnmmwiU»f  24  How. 

Ela  «.  Smith,  6  Gray,  135;  66  Am.  287. 
Deo.  859;  Rioketts  si  Spraker,  77  Ind. 
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properly  signed,  or  in  other  words,  whether  it  is  empow- 
ered to  decide  npon  its'  own  jurisdiction.    This  power 
need  not  be  conferred  in  express  terms.    Thus  if  a  street 
is  authorized  to  be  graded  upon  a  petition  therefor  by  the 
migority  of  the  frontage  of  the  lots  and  land  fronting  on 
the  work  proposed  to  be  done,  represented  by  the  owners 
thereof  or  their  agents,  and  the  board  receiving  the  peti* 
tion  is  required  to  publish  a  notice  of  its  intention  to 
perform  the  work,  and  to  thereafter  make  an  order  that 
it  be  done,  and  the  property  owners  have  a  right  to  file 
objections  to  the  ordering  of  the  work,  and  to  remonstrate 
against  it,  and  the  petition  and  remonstrance  are  required 
to  be  passed  upon  by  the  board,  it  is  evident  that  the 
statute  intends  the  board  to  pass  upon  all  objections  to 
the  work,  one  of  which  may  be  that  it  has  not  been  peti« 
tioned  for  by  the  requisite  frontage  of  lots,  and  therefore 
that  the  determination  of  the  board  to  order  the  work 
done  is  also  a  determination  that  the  petition  was  suffi- 
ciently signed,  and  that  such  determination  is  conclusive, 
unless  an  appeal  to  some  other  tribunal  is  provided.^    If, 
however,  a  local  board  or  other  tribunal  is  authorized  to 
take  certain  action  only  upon  the  petition  of  a  majority 
of  the  property  owners  within  a  certain  district,  and  is 
not  Tested  with  authority  to  determine  whether  or  not 
the  petition  is  signed  by  the  owners  of  the  required 
amount  of  property,  then  its  action  may  at  any  time  be 
shown  to  have  been  without  jurisdiction  and  void,  by 
proving  that  the  petition  on  which  it  acted  was  not  so 
signed.' 

When  the  proceedings  of  a  board  or  other  tribunal  are 
required  to  be  presented  to  some  court  or  other  tribunal 
for  confirmation,  or  for  the  purpose  of  having  their  legal- 
ity  examined  and  determined,  the  proceeding  for  such 

I  Spanlding  «.  HomMtMul  An'n,  87  Matter  of  Oity  of  Baffido,  78  N.  Y. 

CU.  40;  Colonia  v.  BaT6i»  92  U.  S.  862;  Damm  «.  Town  of  Dane,  29  VS^ia. 

484;  Yenke  «.  Hnxdook,  92  U.  8.  419;  People  v.  Smith,  66  N.  Y.  136; 

494.  Sharp  v.  Spier,  4  Hill,  87;  Eahn  «. 

*  Malligaii  «.  8mith»  69  OaL  206;  Board  of  Snperriior^  79  CaL  88S. 


S  524    JUDQMENTS  OF  COURTS  NOT  OF  BBCOBD.     918 

confirmation  is  not  regarded  as  a  collateral,  but  as  a  di- 
rect,  attack,  and  the  jurisdiction  of  the  board  or  tribunal 
whose  proceedings  are  presented  for  examination  and 
confirmation  must  be  shown  aflSrmativelyi  though  if  sach 
proceedings  were  drawn  in  question  collaterally,  soch 
jurisdiction  might  be  regarded  as  no  longer  open  to  in- 
quiry/ 

§  524.  As  OonclosiTe  as  Other  Judgments. — When  a 
court  of  special  jurisdiction,  having  authority  to  decide 
the  matter  in  controversy,  acquires  jurisdiction  over  the 
parties  to  the  suit,  its  judgment  is  final  and  conclusive, 
unless  reversed  by  some  appellate  court.  Such  judgment 
cannot  be  overhauled  or  controverted  in  any  original  salt 
at  law  or  in  equity.  Its  merits  can  nowhere  be  collater- 
ally investigated.  No  error,  however  palpable,  will  vitiate 
it.'  *'An  inferior  court  having  acquired  jurisdiction,  the 
same  intendments  will  be  made  in  its  favor  as  in  the  case 
of  superior  courts.'' '  Courts  not  of  record  are  like  special 
agents;  we  ''must  see  their  authority"  before  regarding 
their  decisions  as  lawful;  but,  seeing  it,  we  are  to  respect 
it.  Their  authority  is  not  the  less  certain  because  speci- 
fied and  confined.*  ''It  is  well  settled  that  when  the 
jurisdiction  of  a  court  of  limited  and  special  authority 
appears  upon  the  face  of  its  proceedings,  its  action  can- 
not be  collaterally  attacked  for  mere  error  or  irregularity.' 

*  Thorn  «i  Chicago  Park  Commifl-  Hendriokaon  9.  St  Lonia  R.  B^  Ob., 
aionera,  ISO  BL  694;  In  the  Matter  of  84  Mo.  188;  84  Am.  Dec  76;  Kaaea 
the  Bonda  of  Maden  Irrigafeioa  Duh  Beat»  15  Pa.  St.  101;  63  Am.  Dee.  673; 
trict,  Sapt  Ot  GaL,  Dea  12,  1891.  Lndwick  o.  Fair,  7  Ired.  422;  47  Am. 

*  Bell  ai  Raymond,  18  Conn.  100;  Dee.  833;  Spanlding  «.  Chamberlain, 
Shoemaker  «.  Brown,  10  Kan.  383;  12  Vt  638;  36  Am.  Dee.  358;  Borke 
B«lyea«L  Bamaay,  2  Wend.  602;  Rooae-  9.  Elliott,  4  lied.  355;  42  Am.  Dea  142; 
TeU  0.  Kellogg  20  Johna.  208;  Bernal  Wieae  «.  San  Franciaoo  Bl  F.  8.,  82 
•.  Lynch,  36  CaL  135;  Oeea  o.  Shan-  Cal.  645;  Reed  o.  Whitten,  78  Ind. 
non,  2  Watta,  71;  Dakin  «l  Uadaon,  6  579;  SUte  v.  Six,  80  Ma  61. 

Cow.  221;  Sheldon  v.  Wright,  5  N.  Y.  *  Thompaon  ai  Multnomah  County, 

497;  Mitchell  v.  Hawley,  4  Denio,  414;  2  Or.  34. 

47  Am.  Deo.  260;  Woodruff  «.  Cook,  *  MoKeniid    «,    Ramaay,    1    Bafl. 

2  Edw.  Ch.  262;   Raid  v.  Spoon,  66  457. 

K.  C.  415;   Durham  «.  Wilaon,  104  *  Grunaenmeyer  n,  Loganspwt,  76 

K.  C.  595;    Marateller  «.  Marateller,  Ind.  649;  Dore  «.  Dougherty,  72  CaL 

132  Pa.  St  617}  19  Am.  St  Rep.  604;  232;  1  Am.  St  Rep.  48. 
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The  jurisdiction  appearingi  the  same  presumption  of  law 
arises,  that  it  was  rightly  exercised,  as  prevails  with 
reference  to  the  action  of  a  court  of  superior  and  general 
authority."  * 

§  525.  Want  of  Jurisdiction  Makes  Void. — A  limited 
tribunal  taking  upon  it  the  exercise  of  jurisdiction,  not 
belonging  to  it,  its  decision  is  a  nullity,  from  which  there 
need  not  be  an  appeal.'  A  judgment  of  a  justice  in  a  sum 
exceeding  his  jurisdiction  is  void.' 

§  526.  AcUoumment  without  Day. — A  justice  who  ad« 
journs  a  cause  without  specifying  the  hour  of  the  day  or 
the  place  to  which  it  is  adjourned  thereby  loses  jurisdic- 
tion over  the  parties,  and  a  judgment  subsequently  ren- 
dered by  him  is  invalid.* 

§  527.  No  Presumptions  of  Jurisdiction. — As  nothing 
can  be  presumed  in  favor  of  the  jurisdiction  of  a  justice 
of  the  peace,  the  matters  requisite  to  authorize  service  of 
summons  by  publication  must  affirmatively  appear.  If 
the  statute  provides  that  before  ordering  summons  to  be 
published  it  must  appear  that  plaintiff  has  a  good  cause 
of  action,  and  the  only  showing  on  the  subject  is  an  affi- 
davit stating  in  general  terms  "  that  a  good  cause  of  action 
exists,"  this  is  insufficient,  and  the  judgment  procured 
thereby  is  a  nullity.'  And  generally,  the  judgment  of  a 
court  of  special  and  limited  jurisdiction  must  be  disre- 
garded, unless  the  facts  necessary  to  support  such  juris- 
diction are  established  affirmatively.' 

^  Comstook  V.  Crawford,  8  WuXl.  396;  *  Little  r.  Carrie,  6  Ner.  90;  Forbee 

L(mg0.  Burnett,  13  Iow%  228;  81  Am.  v.  Hyde,   31  GaL  353;   Rioketeon  v. 

Doa  420;  15  Iowa,  213.  BichardioD,  26  CaL  153. 

*  Attorney-General  v.  Lord  Hotham,  '  Beach  v.  Botsford,  1  Donf .  (Mich.) 

1  Tom.  k  R.  219;  BriMoov.  Stephens  199;  40  Am.  Deo.  45;  Hall  «.  Howd, 

2  Bing.  213.  10  Conn.  514;  27  Am.  Deo.  696;  Henry 
'  Jonee  «.  Jones,  3  Dot.  360;  Hinds  «.  Eetea,  127  Mass.  474;   Newman  «. 

V.  Willis,  18  Serg.  k  B.  213.  Manning,  89  Ind.  422;    Crawford  si 

«  CrandaU  a  Baoon,  20  Wis.  639;  91    Howard,  30  Me.  422;  Fakey  «.  Motto^ 
Am.  Deo.  45L  67  Md.  25a 
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§  628.  Judgments  against  Persons  under  Oonmum 
Name. — When  two  or  more  persons  are  associated  m 
business,  iu  California,  under  a  common  name,  the  stat- 
ute authorizes  suit  to  be  brought  against  them  in  such 
name.  Under  this  statute  complaint  was  filed  agaiosi 
the  ''Independent  Company.''  The  summons  was  issued 
against  the  Independent  Tunnel  Company,  and  was  re- 
turned served  on  B.,  a  member  of  the  Independent 
Company.  Judgment  entered  against  the  Independent 
Tunnel  Company  was  held  to  be  void,  on  the  ground  that 
the  record  failed  to  show  any  suit  or  service  on  the  last- 
named  company.^ 

§  629.  Officers  Acting  imder  Void  Judgment. — Ques- 
tions in  regard  to  the  responsibility  of  officers  for  acts 
done  by  virtue  of  process  issued  upon  void  judgments 
arise  more  frequently  out  of  the  proceedings  of  courts  not 
of  record  than  out  of  proceedings  in  the  higher  courts. 
A  void  judgment  entered  in  one  of  the  inferior  courts 
has,  no  doubt,  sometimes  been  treated  as  incapable  of 
being  a  justification  for  any  act  done  under  it,  either  by 
the  parties  or  by  any  officer  of  the  court.'  But  the  gen- 
eral rule  seems  now  to  be  almost  universally  acknowledged 
and  enforced,  that  an  officer,  acting  under  process  regu- 
lar and  valid  on  its  face,  and  issued  by  a  court  which 
might  lawfully  exercise  jurisdiction  over  the  subject- 
matter  of  the  action,  is  protected,  although  the  court  had 
no  jurisdiction  over  the  defendant,  unless  the  officer  had 
notice  of  that  fact.'    It  is  said  that  when  want  of  juris- 

*  King  «.  Ra&dletfc,  88  GaL  8ia  BUeluhear,  TayL  107;  Damon  «.  617- 

*  Yates  V.  Lanainf,  9  Johna.  424;  ant,  2  Pick.  411;  Olay  9.  Oaperton,  I 
6  Am.  Dea  290;  Terry  v.  Hnntington,  T.  B.  Mon.  10;  16  Am.  Deo.  77;  Coroell 
Hardr.  480;  Case  of  the  Marshalsea,  9.  Barnes,  7  Hill,  85;  McLean  «.  Cook, 
10  Coke,  68;  Wise  «.  Withers,  8  Cranch,  28  Wis.  364;  Dynes  «.  Hoorer.  20  How. 
831;  Mills  «.  Martin,  19  Johns.  35;  65;  McDonald  «.  Wilkie,  18  111.  22; 
Woodward  «.  Paine,  15  Johns.  493.  64  Am.  Deo.  423;  Shaw  «.  Davis,  55 

■  Harmon  9.  Gonld,  1  Wright,  709;  Barb.  889;  Whipple  v.  Kent;  2  Gny. 

Taylor   v.   Alexander,   6   Ohio,    145;  410;  61  Am.  Deo.  470;  Chnzcbill  a 

Coon  «L  Congden,  12  Wend.  496;  Shel*  ChorohiU,  12  Vt  661;  MiUer  «.  Giice, 

don  V.  Van  Bnskirk,  2  N.  T.   473;  1  Rich.  147;  State  «.  Crow,  11  Ark. 

Dominick  9.  Backer,  8  Barb.  19;  Noble  642;  Higdon  «.  Conway,   12  Mo.  295; 

9.  Holmes,  5    Hill,   194;    Harget  9.  Camp  «.  Moeely,  2  Fla.  171j  Campbell 
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diction  arises  from  a  fact  of  public  notoriety  which  may 
legally  be  presumed  to  be  in  the  officer's  knowledge,  he 
is  not  protected  by  his  process.^  No  doubt  an  officer 
acting  under  process  issued  in  a  case  of  which  the  court 
could  not|  in  any  circumstances,  acquire  jurisdiction,  is 
liable  as  a  trespasser.'  Where  a  writ  is  regular  on  its 
face,  but  is  nevertheless  issued  in  a  case  in  which  the 
court  did  not  have  jurisdiction  over  the  person  or  the 
subject-matter,  it  is  doubtful  whether  an  officer  acting 
under  it  can  be  made  liable  by  showing  that  he  had  actual 
knowledge  of  the  facts  on  account  of  which  the  judgment 
must  be  regarded  as  void.  Perhaps  the  majority  of  the 
decisions  upon  this  subject  refuse  to  permit  any  inquiry 
concerning  the  knowledge  of  the  officer,  unless  it  is  such 
as  might  be  obtained  from  inspecting  the  writ.' 

§  530.  Judicial  Officers  Acting  without  Authority.  — 
While  judicial  officers,  whether  of  superior  or  of  inferior 
courts,  are  not  responsible  for  any  errors  of  judgment 
made  by  them  while  acting  within  their  jurisdiction,* 
they  are,  when  assuming  to  act  beyond  the  scope  of  their 
authority,  responsible  as  trespassers.'    If  a  complaint 

V.  Webli,  11  Hd.  471.    Thii  qneition  Lining  vi  Bentham,  2  Bay,  1;  Bashell's 

is  oontidered  at  length,  and  the  anthor*  CSase,  1  Mod.  119;  Hamondv.  Howell, 

ititi  thanoo  ooUected,  in  SaTaoool  v,  1  Mod.  184;  2  Mod.  218;  Downing  «. 

BoQghton,  6  Wend.  170,  and  the  note  Herrick,  47  Me.  462;  Doswell  v.  Im- 

thereto,  21  Am.  Oea  181,  190;  Frea-  pey,  1  Barn,  k  *C.  163;  Ela  o.  Smith, 

man  on  Ezecntiona,  sees.  101,  102.  5  Gray,  135;  66  Am.  Dec.  356;  Bnm- 

^Batehelder  «.  Onrrier,  45  N.  H.  ham  «.  Steyene,  83  N.  H.  247;  Moorv. 

460;  Parker  ff.Wallrod,  16  Wend.  514;  Ames,  8  Cainea,  170;  Bntler  v.  Potter, 

30  Am.  Dea  124.  17  Johni.  145;  Friend  v,  Hamill,  34 

*  Howard  n,  Clark,  43  Ma  844.  Md.  298;  MoClnre  v.  Gulf  B.  R.  Ca,  9 

'Webber  «.  Gay,  24  Wend.  485;  Kan.  382;  Little  v.  Moore,  4  N.  J.  L. 

People  V.  Warren,  5  Hill,  440;  Gott «.  75;  7  Am.  Dea  574;  Gregory  a  Brown, 

Mitchell,  7  Blackf.  270;    Watson  •.  4  Bibb,  28;  7  Am.  Dea  731;  Jones  «. 

WatKm,  9  Conn.  240;   23  Am.  Dea  Hnghes,  5  Serg.  ft  B.  298;  9  Am.  Dea 

324;  Tiemey  a  Frasier,  57  Tex.  487.  364;  Reid  a  Hood,  2  Kott  ft  McC 

Crafra,  Spragae  «.  Birduffd,  1  Wis.  168;  10  Am.  Dea  582;  Cnnningham  v, 

457;  60  Am.  Dea  898;  McDonald  a  Buoklin,  8  Cow.  178;  18  Am.  Dee.  432. 

Wilkie^  13  BL  22;  54  Am.  Dea  423;  *  Blood  tr.  Sayre,  17  Vt  609;  Houl- 

Grace  a   Mitchell,  31  Wis.  533;  11  den  «.  Smith,  14  Ad.  ft  R,  K.  S.,  841; 

Am.  Bep.  613;  Leaohman  a  Dongh-  Pease  v.  Chaytor,  1  Beat  ft  8.  658; 

•rty,  81 IIL  324;  Batohelder  a  Comer,  Rei^iU  «.  Pettit,  3  Met  (Ky.)  314; 

45N.  H.460.  Cohoon    ei    Speed,    2    Jones,    133; 

^Miller   «.   Scare,  2  Bbusk,   1141;  Enowles  «.  Davis,  2  Allen,  61;  Piper 

Tatea  v.  Lansing,  9  Johns.  424;  6  Am.  v.  Pearson,  2  Gray,  120;  61  Am.  Dea 

Dea  303;  Phelps  si  Sill,  1  Day,  315;  438;  Wise  «.  Withers^  3  Cranoh,  331; 
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states  facts  sufficient  to  give  jurisdiction  to  a  jadicial  offi- 
cer with  whom  it  is  filed,  he  is  not  responsible  for  any 
acts  done  under  it,  though  it  afterward  appears  that  the 
complaint  is  untrue,  and  that  the  jurisdictional  aver- 
ments therein  are  false.^  The  liability  of  a  judicial  offi- 
cer must,  we  apprehend,  depend  upon  whether  he  may  be 
regarded  as  having  acted  in  good  faith  in  what  he  did. 
If  it  is  clear  that  he  had  no  jurisdiction  of  the  subject- 
matter,  or  if,  having  jurisdiction  of  the  subject-matter, 
there  was  nothing  which  might  fairly  lead  him,  as  an 
ordinarily  intelligent  and  prudent  judge,  to  believe  that 
he  had  jurisdiction  of  the  party  against  whom  he  pro* 
ceeded,  he  may  be  held  answerable.'  But  he  is  not 
answerable  for  honest  errors  of  judgment,  even  upon 
jurisdictional  questions.'  If  he  exceeds  his  jurisdiction, 
with  cognizance  of  the  facts  constituting  the  excess,  he  is 
answerable  as  a  trespasser.^  If  a  judge  acts  within  his 
jurisdiction,  he  is  certainly  not  liable  for  any  errors  of 
judgment,*  and  it  is  doubtful  whether  he  may  be  made 
answerable  by  charging  him  with  acting  upon  improper 
motives.*  A  justice  of  the  peace  who  enters  judgment  and 
issues  execution  against  a  defendant  not  served  with  sum- 
mons, there  being  no  return  showing  such  service,  and 
no  appearance  by  defendant,  is  liable  as  a  trespasser  for 
acts  done  under  the  execution/ 

g  531.    Tribunals  Acting  JndiciaUy.  —We  have  shown 
in  this  chapter  that  the  decisions  of  courts  not  of  record 

Atkins  V.  Brewer,  3  Cow.  206;  16  Am.  '  Biutead  v.  Panons,  64  Ala.  Ml; 

Deo.  264;  Flack  v.  Hatrington,  Breeae^  26  Am.  Bep.  68& 

213;  12  Am.  Deo.  170;  Kelly  v.  Bern-  *  Clarke  v.  May,  2  Gmy/  410;  61 

bert,  Harp.  66;  18  Am.  Deo.  643;  Gra«  Am.  Dea  470. 

mon  V,  Baymo&d,  1  Comi.  40;  6  Am.  *  Bailey  w,  Wlgfpna,  6  Harr.  (DeL) 

Deo.  200;  State  «.  Flinn,  9  Blackf.  72;  462;  60  Am.  Dea  66a 

23  Am.  Deo.  380;  Bogera  v.  Mnlliner,  '  Pratt  v.  Gftrdner*  2  Cosh.  S3;  48 

6  Wend.  697;  22  Am.  Dea  646.  Am.  Dea  662;  Stone  a  Graven  S  Ifa 

^  Lowther  «.  Earl  of  Badnor,  8  East^  148;  40  Am.  Dea  131.     Conira,  8tew- 

113.  art  9L  Cooley,  23  Minn.  347;  23  Am. 

*  Piper  «b  Peanon,  2  Gmy,  120;  61  Dea  600. 

Am.  Dea  438;  Barkeloo  a  Bandall,  4  ^  Inoa   a  Winapear,    18  OaL   Wli 

BUokf.  476;  32  Am.  Dea  46;  Borden  Tobin  «.  Addiaon,  2  StroU  3» 
a  StatOi  11  Ark.  619;  64  Am.  Dea  217. 
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are  conclusive  upon  all  questions  which  such  courts  have 
jurisdiction  to  decide/  and  that  the  judges  of  such  courts, 
like  those  of  higher  judicial  tribunals,  may  decide  upon 
all  matters  properly  before  them,  without  the  danger  of 
being  made  responsible  for  any  errors  of  judgment.'    A 
large  number  of  persons  and  of  tribunals,  not  ordinarily 
spoken  of  as  ''judges/' nor  as  ''courts/'  are  nevertheless 
authorized  to  investigate  and  determine  certain  questions. 
Their  authority  in  this  respect  is  judicial;  and  their  de- 
terminations are  conclusive,  until  set  aside  by  some  com- 
petent authority.    They  cannot  be  made  liable  for  errors 
in  deciding.     Their  jurisdiction,  like  that  of  other  courts 
not  of  record,  must  always  be  affirmatively  shown,  to  im- 
part validity  to  their  decisions.    As  a  general  rule,  when- 
ever any  person  or  persons  have  authority  to  hear  and 
determine  any  question,  their  determination  is,  in  effect, 
a  judgment  having  all  the  incidents  and  properties  at- 
tached to  a  similar  judgment  pronounced  in  any  regularly 
created  court  of  limited  jurisdiction  acting  within  the 
boQuds  of  its  authority.     Hence  whenever  any  board, 
tribunal,  or  person  is  by  law  vested  with  authority  to  de- 
cide  a  question,  such  decision,  when  made,  is  reajudieata^ 
and  as  conclusive  of  the  issues  involved  in  the  decision 
as  though  the  adjudication  had  been  made  by  a  court  of 
general  jurisdiction.'    The  decisions  of  the  following  offi- 
cers, boards,  and  tribunals  have  therefore  been  treated 
as  precluding  any  further  inquiry  respecting  the  ques- 
tions decided:  Judges,  commissioners,  or  other  officers 
authorized  to  allow  or  reject  claims  made  against  the  es- 
tates of  decedents  *  or  of  insolvents/  or  against  counties/ 

'^Stepotl,  MOB.  623,  524.  opportunity  to  be  heard:  Vemer  «i 

"See|io<  ■ec.590.  Bosworth,  28  Kan.   670;  Wilcox   «. 

•  Boonds  «.  P.  ft  8.  &  8.  Co.,  14  Johnson,  34  Kan.  865. 

B.  I  844;  Longfellow  «.  Qnimb/,  29  «  Voder  ei  Brook,  84  Mo.  674. 

ICa  196)  48  Am.  Dea  625;  KeUy  «.  ^Lomaa  «l  Billiard,  60  N.  H.  108; 

Wnnberly,  61    Min.    648;  State   «.  Hartford  F.  N.  R  «.  Hartford  L.  I. 

Mnmei^otia  B.  B'y  Co.,  40  Minn.  16|  Co..  45  Conn.  23;  Hntton  «l  Lockrid^e, 


Burke  a  Penr,  26  Heb.  414.    Bnt  de>    22  W.  Va.  159. 

io(  local  boarda or  tribonalioan*        '  Jackson  Co.  «  Appi 
not  be  reoeiTed  aa  oondnaiTe,  when    464;  Campbell  «.  Monroe  Conntj«  71 


einontof  looai  boardaor  tribonaleoan*        '  Jackson  Co.  n,  Applewhite^  62  Ind. 
not  be  reoeiTed  aa  oondnaiTe,  when    464;  Cam 
the  party  aileoted  waa  not  giren  any    Ind.  185. 
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boards  of  supervisors,  county  commissioners,  or  oiher 
local  bodies;^  board  of  pilot  commissioners;*  benevolent 
and  other  associations  determining  questions  involving 
the  rights  of  their  members;'  commissioners  appointed 
to  decide  whether  an  execution  should  run  against  the 
body  of  the  defendant;^  college  orders;*  ecclesiastical 
courts/ and  other  ecclesiastical  tribunals;'  inspectors  of 
elections  passing  on  qualifications  of  person  offering  to 
vote;*  mayor  of  city  deciding  whether  to  call  out  the 
military  to  suppress  a  riot;*  courts-martial  and  other 
military  courts;  ^  register  and  receiver  of  United  States 
land-office,  and  other  officers  to  whom  is  committed  the 
duty  of  hearing  and  determining  issues  arising  in  the 
management  and  disposition  of  the  public  lands,  whether 
of  the  United  States  or  of  a  state;"  steward  of  cooii- 
baron;'*  vicar-general  of  a  bishop;^  commissioner  of  pat- 
ents;^* comptroller  of  currency  declaring  the  individoal 

>  Lawrence  Co.  9.  Hall,  70  Ind.  469|  ^  Dynei  «.   Hoore^,  20  Hair.  O; 

Hnmphreys  v,  Vl^oodatown,  48  K.  J.  L.  Heifemuui  «.  Porter,  6  Gold.  891;  98 

688;  Cox  v.  Bird,  87  Ind.  142;  People  Am.  Dea  469;  In  re  Bogart^  6FSm. 

V.  Ourter,  119  K.  Y.  667;  MazweU  «.  L.    Rep.  (U.  &  a  C.)  125;  Jn  n 

Boerd  of  CommH  HO  Ind-  20;  Peo-  White,  17  Fed.  Rep.  723;  Brown  m 

pie  o.  Snperviaore,  10  CaL  844;  Shirely  V7ad«worth,  16  Vt.  170;  40  An.  Dee. 

9.  Welch,  20  Fed.  Rep.  28;  Stone  «.  674;  Chesterfield  o.  Perkine,  68  K.  E 

Angnstap  46  Me.  127;  Linooln  Co.  v.  673;  Keyes  «.  U.  S.,  109  U.  &  336; 

Simmone,  89  Ark.  486;  State  «.  Nel-  Wait «.  ThomaMOO,  10  HaisIe.  151. 

■on,  21  Neb.  672;  Strieb  «.  Cox,  111  ^^  MoConnellv.  Wiloox,  1  Seam.  344; 

Ind.  299.  Boatner  9,  Ventrees,  8  Ifiartiii,  N.  8., 

*  Downer  9,  Lent^  6  Oal.  94;  66  Am.  644;20AnLl>ee.266;Com«gyaf.Viii^ 
Deo.  489.  lPet.212;CheTerv.Homer,lICbLfi; 

*  Black  and  Whitetmitha'  Sooiaty  «i  7  Am.  St.  Rep.  217;  Lytte  t.  Aikia- 
Vandyke,  2  Whart.  809;  Anaooete  aaa,  9  How.  333;  Johnaon  «l  Towiky, 
Tribe  «.  Murbaoh,  18  Md.  91;  71  Am.  13  WaU.  72;  Wilooz  «.  JaekMo,  IS 
Dea  626;  Commonwealth  «,  Pike  Ben.  Pet  611;  Shepley  «.  Cowan,  91 U.  S. 
Soo.,  8  Watte  4  S.  247.  S40;  Moore  «.  Robbina,  96  U.  &  63S. 

*  Howe  9,  Newbegin,  84  Me.  161.  The  oirenmatenoea  nnder  which  nm 

*  Rex  «L  Gmndon.  1  Cowp.  316.  in  equity  may  be  had  from  thaia  de> 
^Wataonv.  Gamn.  64  Mo.  ** 


Gamn,  64  Mo.  368.  oiaiona  are  diacoaaed  in  the  note  tott 

*  Connitt  «,  Reformed  Chnrdh,  64  Am.  Deo.  266,  and  in  U.  8.  t.  Minor. 
N.  T.  661;  Church  v.  Witherell,  8  114  U.  &  233;  Tkte  «.  Carney,  24 
Paige,  296;  Gable  «.  Miller,  10  Paige,  How.  867;  U.  &  «.  Throckmorton,  98 
627;  German  Ref.  Church  v.  Seibert,  U.  S.  61;  Smelting  Co.  9,  Kemp^  101 
8  Pa.  St.  291;  Shannon  9.  Froat,  8  B.  U.  &  636;  Moflbtt  9.  U.  &,  112  U.  8. 
Mon.  268;  Forbeav.  Eden,  L.  R.  1  Sa  ft  84. 

DiT.  App.  618;  Chaae  ai  Cheney,  68  1*  Holroydv.  Breare,  2Bam.ftiU' 

I1L609.  473. 

*  Gordon  9,  Fkrrar,  2  Doug.  (Mich.)  "  Ackerly  9,  Parkinaon,  8  Manle  k 
411;  Brerard  «.  Hoffinan,  18  Md.  479.  8.  411. 

*  EU  9.  Smith,  6  Gray,  136;  66  Am.  >•  Eureka  Co.  9.  Bailey,  11  WilL48S; 
De&  366.  Rubber  Co.  9,  Goodyear,  9  Wall  78S. 


925  JXJDGMSNT8  OF  COUBTS  NOT  OF  BBCOBB.         §  531 

liability  of  stockholders  of  an  insolvent  national  banking 
association;^  probate  judge  in  making  a  grant  of  town-site 
lands.*     It  is  true  that  the  jurisdiction  of  these  tribu- 
nals is  rarely  presumed,  and  must  generally  be  affirm- 
atively established.'    When  so  established,  a  mere  error 
or  irregularity  in  its  exercise  cannot  make  the  final  de- 
cision void,  nor  subject  it  to  collateral  attack.*    There  are 
many  instances  in  which  it  is  the  duty  of  an  officer  or 
board  to  make  inquiry  concerning  a  jurisdictional  fact, 
and  not  to  proceed  unless  it  is  found  to  exist.    Where 
such  is  the  case,  an  express  finding  of  the  fact,  or  a  find- 
ing implied  from  proceeding  as  thougli  such  fact  had 
been  ascertained  to  exist,  is  generally  conclusive,  and  the 
ultimate   decision  cannot  be  avoided   by  showing  that 
such  fact  did  not  exist.' 

^  Oaaer  «.  QtJ^  M  U.  S.  678;  Eon*  257;  Qaeen  v.  Saddler's  Go.,  10  EL  L. 

iiedY  «.  aibmn,  S  WftlL  49a  Cub,  404;  9  Jar.  N.  &  1681;  32  L.  J. 

s  Ming  eL  Foote,  9  Mont  201;  Ohe-  Q.  R  S37;  11  W.  E.  1004. 

Ter  «.  Horoer,  II  CSoL  68;  7  Am.  8t.  *  Loganspori  9,  Ia  Bobo^  69  Ind. 

Bep.  217.  117. 

'  Oommcmwealth  v.  German  Society,  *  AnU,  aeo.  623;  SpanldincvL  Home- 

15  Pa.  Sk  S51;  Delaoy  v.  Kenae  Navi-  atead  Aaa'n,  S7  GaL  40;   People  «. 

gation  Co.»  1  Hawks,  274;  9  Am.  Dec.  Hasar.  62  GaL  182;  Weir  v.  State,  93 

636;  Waah.  Ben.  Soa  «.  Bacher,  20  Pa.  In£  311;  Heagg  «.  Block,  90  Ind. 

8t  425;  Innea  «.  WyUe,  1  Gar.  ft  E.  634. 


§  532  OF  JUDaMSNTS  BY  DEFAULT.  926 


CHAPTER  XXIV. 

OF  JUDGMENTS  BY  DEFAULT. 

1 582.  B£Feot. 

•    i  533.  Eatry  by  dark  withont  anihority. 

i  534.  Erroneoiuly  Mitdred  by  eLerk. 

i  535.  DiM^aalifioatioii  of  Jndgo  doM  not  diaqoalify  el«k. 

i  535.  Entry  by  the  oonrt. 

I  537.  On  appeal,  no  preanmpiiona  oi  juiadiotioB. 

1 538.  Whether  an  appeal  liea. 

1 539.  On  good  and  bad  oonnti. 

1 540.  Brrora  reviewable  on  appeal* 

1541.  Opening. 

1 542.  Terma  impoatd. 

§  632.  Kffect  of..— The  effect  of  a  valid  judgment  bj 
default  remaining  un vacated  and  unreversed  is  generallj 
conceded  to  be  the  same  as  though  it  had  resulted  from 
the  trial  of  issues  formed  by  appropriate  pleadings  on  the 
part  both  of  the  plaintiff  and  of  the  defendant.  The  de- 
cisions sustaining  this  statement,  as  well  as  the  few  tend- 
ing to  controvert  or  modify  it,  are  cited  under  various 
heads  in  this  book,  and  therefore  need  not  be  reproduced 
in  this  place.^  The  vacating  or  enjoining  of  a  judgment 
by  default  is  governed  by  the  same  rules  and  must  be 
supported  by  the  same  cause  which  would  be  sufficient  to 
warrant  the  vacating  or  enjoining  of  any  other  judgment* 
When  entered  by  a  court  having  jurisdiction,  a  judgment 
by  default  cannot  be  collaterally  avoided  for  irregularity 
or  error.'  When  the  entry  is  premature,  the  defendant 
not  yet  being  in  default,  there  are  authorities  which  speak 
of  the  judgment  as  being  void;*  but  they  are  doubtless 
inaccurate  in  expression,*  and  probably  not  intended  to 


^  See  anU,  eeot.  330,  331.  eU,  52  Iowa,  62;  MoFhenon  ti  fieatrioe 

*  Sohier  «.  Merril,  3  Wood,  k  M.  Bank,  12  Neb.  202;  Granger  «.  D«Mt 
170;  Fanlkner  v.  Oampbell,   Morrii,  a  0.  J.,  44  Mich.  384. 

148;  Mason  v.  Bicharda,  3  Gilm.  25.  *  Yentier  v.  Thayer,  10  CoL  63;  3 

•  BettB  V.  Baxter,  58  Mo.  334;  BeU  Am.  St  Rep.  563w 

9.  Van  Zandt,  54  Tez.  160;  Holt  «.  •  Harper  v,  BUee,  115  Pa.  St  094; 

Thaeher,  52  Vt  592;  Frankfnrth  v,  Mitchell  «.  Aten,  37  Kan.  33;  1  An. 

Anderw>n,  61  Wis.  107;  Genobles  v.  St.  Rep.  231;  Ballinger  n,  TarbeU,  16 

West,  23  a  0. 154;  Lawrence  «.  How-  Iowa»  491;  85  Am.  Deo.  527. 
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assert  anything  except  that  the  court  proceeding  prema- 
turely will,  if  applied  to  within  a  reasonable  time,  set 
aside  the  judgment  and  give  the  defendant  the  hearing 
to  which  he  was  entitled.    If,  howeveri  the  statute  author* 
izing  the  constructive  service  of  process  declares  that  ''no 
judgment  shall  be  entered  at  the  return  term/'  unless  on 
personal  service  on  the  defendant,  perhaps  a  judgment 
entered  at  such  term,  when  supported  only  by  the  con- 
structive service  of  process,  is  absolutely  void.^    A  judg- 
ment by  default  will  be  presumed  to  have  been  properly 
entered,  when  there  is  nothing  in  the  record  inconsistent 
with  such  presumption.'    Hence  it  cannot  be  avoided  on 
the  ground  that  no  order  directing  its  entry  appears  on 
the  minutes  or  records  of  the  court.' 

The  provisions  of  the  various  state  constitutions  guar* 
anteeing  the  right  of  trial  by  jury  apply  only  when  there 
are  issues  to  be  tried,  and  do  not  invalidate  statutes 
authorizing  the  entry  of  judgments  by  default  and  the 
assessment  of  damages  by  the  court  without  the  interven- 
tion of  a  jury.* 

§633.  Entry  by  Olerk  without  Authority.  —  Judg- 
ments may  be  entered  after  default,  either  by  the  clerk  of 
the  court  acting  ministerially,  or  by  the  court  acting  judi- 
cially. ''The  clerk  derives  all  his  powers  from  the  stat- 
ute, and  as  they  are  special,  no  intendments  are  to  be 
made  in  support  of  his  act,  but  in  each  case  it  must 
appear  that  what  he  did  was  within  the  authority  con- 
ferred on  him  by  the  statute;  and  whether  the  act  done 
by  him  be  considered  as  purely  ministerial  or  of  a  mixed 
nature,  partaking  of  elements  both  ministerial  and  judi- 
cial, is  of  no  practical  importance.  The  question  is.  Had 
he  authority  to  enter  the  defendant's  default  and  there- 

>  BeUi  V.  Baxter,  68  Mias.  829.  *  Seeley  «.  Bridgeport,  68  Conn.  1; 

s  BvuB  o.  Toang,  10  Ool.  816;  8  Dartie  «l  Lookwood,  61  Ga.  293;  Hunt 

Am.  8t  Ren.  683;  Fogg  «.  Oibbe,  S  o.  Lucas,  99  Mass.  404;  Lawranoe  «. 

Baxt464.  Borm,86Pa.St226;Oiiretoa«kStoke^ 

•Heneyv.  Walah,  88  Miniu  621;  8  22  8.  a  683. 
Aiii.8t.IUff.  689. 
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upon  judgment  final  against  him  as  the  case  stood  at  that 
time?''^  If  this  question  is  answered  in  the  negative,  or 
in  other  words,  if  the  clerk  had  no  authority  to  enter  the 
default,  or  if,  having  authority  to  enter  the  default,  he 
had  no  authority  to  enter  judgment  thereon,  then  any 
judgment  entered  by  him  without  the  direction  of  the 
court  is  void.* 

§  534.  Erroneously  Entered  by  Olerk. — But  it  may 
happen  that,  though  the  authority  of  the  clerk  to  act  is 
conceded,  he  proceeds  to  exercise  this  authority  erro- 
neously. The  question  then  arises,  ''Is  the  jadgment 
void  so  as  to  be  an  absolute  nullity,  incapable  of  enforce- 
ment? or  is  it  simply  an  erroneous  judgment  which  may 
be  enforced  until  modified  on  motion  made  in  the  proper 
manner  at  the  proper  time,  or  on  appeal  from  the  judg- 
ment? In  such  case  we  do  not  think  the  judgment  would 
be  absolutely  void  in  consequence  of  an  error  of  the 
clerk  in  determining  the  amount.  It  would  be  an  error 
committed  in  the  performance  of  an  act  within  his  juris- 
diction to  perform,  which  could  be  corrected  on  motion 
made  in  time  or  on  appeal,  but  which  would  not  vitiate 
the  judgment  if  not  corrected.  There  is  no  want  of  juris- 
diction over  the  subject-matter,  but  only  an  error  in  its 
exercise.  Until  modified  or  reversed,  the  judgment  was 
valid.'' • 

§  535.  Disqualification  of  Judge.— The  entry  of  a  de- 
fault by  the  clerk  being  a  ministerial  act,  ''the  disqualifi- 
cation of  the  judge  or  his  court  to  try  or  render  judgment 
in  the  case  does  not  disqualify  the  clerk  from  performing 
this  ministerial  act."  * 

^  Providence  Tool  Oa  9.  Prader,  82  Qal]alier»  22  FU.  92,    Hm  mitrj  nf 

Oal.  634;  91  Am.  Dea  698.  Judgments  by  default  except  in  open 

"  Steams  v,  Aguirre,  7   Cal.  443;  ooort  is  prohibited  by  the  statates  of 

Chipman  v.   Bowman,   14   OaL   167;  South  Carolina:  Adams  «.  Agnew,  15 

Kelly  V.  Van  Austin,  17  CaL  664;  Olid,  a  C.  80. 

den  «L  Packard,  28  Gal.  649;  WiUaon  •  Bond  «.  Paoheco,  30  CU.  530. 

V.  Cleavelaud,  30  Cal.  192;  Curry  o.  «  People  «.  De  Carrill^  86  OaL  S7. 
Roundtree^   61    CaL   184;   Blount  cu 
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§  636.  Entry  by  the  Oonrt.  —  The  entry  of  judgment 
upon  default  by  the  court,  acting  by  its  clerk,  being  the 
exercise  of  judicial  authority,  is  liable  to  be  questioned' 
collaterally,  if  from  the  record  want  of  jurisdiction  over 
the  subject-matter  of  the  action,  or  over  the  person  of  the 
defendant,  is  apparent;  to  be  reversed  upon  appeal  for  any 
errors  in  the  exercise  of  established  jurisdiction;  and  to  be 
vacated  in  the  court  wherein  it  was  entered  for  irregular- 
ities in  the  proceedings,  or  in  the  absence  of  such  irregu- 
larities, in  order  to  permit  of  the  production  of  meritorious 
defenses.  The  law  in  regard  to  collateral  attacks  founded 
upon  jurisdictional  defects  has  already  been  considered  in 
the  chapter  upon  inquiries  in  regard  to  jurisdiction.  We 
shall  therefore  confine  this  chapter  to  a  brief  statement 
of  the  matters  sufficient  to  occasion  the  reversal  of  a 
judgment  by  default,  when  made  the  subject  of  review  in 
an  appellate  tribunal,  and  of  the  facts  warranting  a  vaca- 
tion of  the  judgment  in  the  court  wherein  it  was  entered. 

§  537.  Jurisdiction  not  Presumed  on  Appeal.  —  On  ap- 
peal, presumptions  in  regard  to  the  regular  acquisition  of 
jurisdiction  over  the  defendant  in  the  court  below  do  not 
exist.  If  the  record  fails  to  show  that  jurisdiction  has 
been  obtained,  the  judgment  will  be  reversed.^  Thus  if 
the  return  on  the  summons  is  signed  by  A  B,  under- 
sheriff,  it  is  a  nullity,  because  the  court  cannot  recognize 
the  act  of  a  deputy  or  under-sheriff,  except  when  done  in 
the  name  and  as  the  act  of  his  principal.  For  this  rea- 
son, the  judgment  founded  upon  such  return  will  be  re- 
versed.' The  same  action  will  be  taken  by  an  appellate 
court  where,  though  service  is  shown,  the  summons  is 
radically  defective.'  A  judgment  by  default  against  two 
defendants,  only  one  of  whom  has  been  summoned,  is 
erroneous,  and  will  be  reversed  as  to  both  when  the  cause 
of  action  is  joint.^    If  a  judgment  by  default  is  entered 

*  SeUoM  V.  White,  16  Cal.  66.  *  State    v.   Woodlief,   2   OaL    241; 

'  J^jee  «.  Joyce,  6  Cal.  449.  Porter  v.  Hermann,  6  CaL  625. 

*  Winslow  «.  Lambard,  67  Me.  366. 
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for  failure  to  answer  after  a  demurrer  to  the  complaint 
has  been  overruled,  and  it  recites  that  the  time  allowed 
by  the  court  for  answering  has  expired,  the  presamption 
will  be  indulged,  even  upon  appeal,  that  the  trial  court, 
'' before  ordering  entry  of  the  judgment,  had  satisfactory 
evidence  that  the  time  for  answering  had  expired."  ^ 

§  538.  Whether  Appeal  Lies  for  Defects'  in  the  Ctom- 
plaint. — When  process  is  served,  it  is  incumbent  on  the 
defendant  to  appear  and  to  disclose  his  defense;  but  a 
difference  of  opinion  exists  in  regard  to  the  necessity  of 
his  appearing  and  objecting  by  demurrer  to  a  complaint 
which  is  so  radically  defective  as  to  disclose  no  cause  of 
action  against  him.  On  one  hand,  it  is  insisted  that  if 
the  defendant  neglects  to  adopt  his  remedy  of  demurring 
to  the  complaint,  because  it  does  not  state  facts  sofficient 
to  constitute  a  cause  of  action,  he  cannot  sustain  an 
appeal.'  On  the  other  hand,  and  especially  in  California, 
judgments  by  default  are  held  to  be  proper  subjects  of 
appeal,  and  are  reversed  when  the  complaints  on  which 
they  are  based  do  not  state  matters  sufficient  to  constitute 
a  cause  of  action.  The  default,  it  is  reasonably  suggested, 
does  not  admit  any  fact  which  the  plaintiff  has  not  thought 
proper  to  allege.' 

The  rule  adopted  by  the  supreme  court  of  California 
and  the  reason  for  its  adoption  were  thus  stated  by  Justice 
Sanderson:  ''Nor  is  there  any  force  in  the  idea  that  a 
distinction  is  to  be  made  between  cases  which  were  once 
denominated  cases  at  law  and  cases  which  were  once 
called  cases  in  equity,  and  that  on  appeal  from  judgments 
by  default  this  court  will  review  errors  in  the  latter  cases, 
and  not  in  the  former.  There  is  matter  in  some  of  the 
-cases  cited  by  respondents  which  gives  color  to  such  an 

>  Cantanioh  9,  Hayei,  02  GaL  erbaoker,  2  Cow.  81;  Dean  «.  Abel,  1 
ass.  Dick.  287. 

>  JouM  V.  Kip,  1  Code  Rep.  119;  *  Abbe  v.  Marr,  14  CaL  210;  Barroa 
Adanui  v.  Oaks,  20  Johns.  282;  Pope  v.  Frink,  30  CaL  486;  Choynski  p. 
r.  Dinsmore,  8  Abb.  Pr.  429;  Dorr  ix.  Cohen,  39  Cal.  601;  2  Am.  Rep.  476; 
Birge,  8  Barb.  351;  Colden  v.  Knick-  Childress  v.  Mann  ft  Co.,  8S  Ala.  206. 
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idea;  but  we  say  of  them,  as  we  have  said  of  the  others, 
there  is  no  foundation  for  the  distinction.     Nor  is  there 
any  force  in  the  suggestion  that  this  court  will  exercise 
original  instead  of  appellate  jurisdiction  if  it  entertains 
the  points  made  in  this  appeal.     It  is  true  that  as  a 
matter  of  fact  the  court  below  has  never  passed  upon  the 
sufficiency  of  the  complaint,  yet  it' is  equally  true  that  as 
a  matter  of  law  it  has.     Though  entered  by  the  clerk 
without  the  direction  of  the  judge,  it  is  as  much  the  judg- 
ment of  the  court  as  if  it  had  been  announced  from  the 
bench,  and  the  defendants  are  as  much  entitled  to  the 
opinion  of  this  court  upon  the  sufficiency  of  the  com- 
plaint as  they  would  have  been  had  they  appeared  and 
demurred.     Questions  of  jurisdiction  and  of  the  suffi- 
ciency of  the  complaint,  upon  the  point  whether  the  facts 
stated  constituted  a  cause  of  action,  are  never  waived  in 
any  case,  and   may  be  made  for  the  first  time  in  this 
court.      The  idea  which   finds  countenance  in  some  of 
the  cases  cited  by  the  respondents,  that  at  all  events  this 
court  will  deal  more  liberally  with  judgments  by  default 
than  with  others,  and  will  pass  over  errors  for  which  it 
would  reverse  a  judgment  rendered  upon  a  trial,  we  here 
take  occasion  to  say  is  without  foundation.     It  is  true» 
we  will  not  reverse  a  judgment  by  default  for  mere  tech- 
nical defects  in  the  complaint  which  fall  short  of  an  en- 
tire want  of  something  which  is  material  to  the  plaintiff's 
right  to  recover.    So  the  cases  referred  to  declare,  and  in 
this  respect  they  are  sound.     The  error  in  those  cases  was 
in  giving  countenance  to  the  implication  that  the  court 
would  do  so  in  any  case  by  not  declaring  the  rule  to  be 
universal.     On  the  question  of  reversal,  this  court  can 
make  no  distinction  between  judgments  by  default  and 
judgments  upon  issue  joined  and  tried,  for  the  statute 
makes  none.     It  will  reverse  the  former  where  it  would 
the  latter."*     "In  determining  the  sufficiency  of  a  plead- 
ing to  support  a  judgment  by  default,  the  averments  of  the 

^  HaUock  V.  JaadiD,  34  Cal.  167. 
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pleading  are  to  be  taken  as  proved  or  confessed;  and  if 
the  pleading  does  not  inform  the  court  what  judgment  to 
render, — that  is,  if  it  does  not  with  sufficient  certainty  set 
forth  the  cause  of  action  as  to  names  of  parties,  dates, 
amounts,  etc.,  to  enable  the  court  to  render  judgment 
without  information  aliunde, — it  is  not  sufficient,  and  the 
judgment  cannot  be  sustained."^  By  not  answering  the 
complaint  within  the  time  allowed  after  the  service  of 
process,  the  defendant,  in  contemplation  of  law,  admits 
its  statements  to  be  true;  and  if  these  statements  disclose 
a  cause  of  action  against  him,  and  judgment  is  neverthe- 
less entered  in  his  favor,  the  plaintiff  may  procure  its 
reversal  upon  appeal.*  On  the  other  hand,  the  defend- 
ant, in  thus  admitting  the  statements  of  the  complaint, 
does  not  concede  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  therein,  or  any  relief  whatsoever.  What  relief 
shidl  be  granted  after  the  default  is  a  question  of  law  for 
the  determination  of  the  trial  court;  but  its  determina- 
tion must  be  sustained  by  the  allegations  of  the  complaint, 
and  when  not  so  sustained,  may  be  set  aside  or  corrected 
upon  appeal.' 

§539.  On  Good  and  Bad  Counts. — A  difference  of 
opinion  exists  in  regard  to  judgments  upon  default  based 
upon  complaints  containing  several  counts,  some  of  which 
are  good  and  others  defective.  In  California  it  held  that 
the  default  '^  confesses  all  the  issuable  facts  of  the  several 
causes  of  action  counted  upon,"  and  that  *'  the  fact  that 
by  reason  of  one  of  them  having  been  imperfectly  stated, 
no  judgment  could  be  rendered  on  that  count,  does  not 
affect  the  right  of  plaintiff  to  take  judgment  on  those 
which  are  rightly  stated,"  and  therefore  that  the  judg- 
ment by  default  will  not  be  reversed.*    But  in  Massa- 

>  Kimmarle  o.  Honston  T.  0.  R'y  76  Cal.  299;  Madison  Ca  «.  Smith,  9S 

S)6.,  76  Tex.  6S6.  HI  S2S;  Bagley  9.  Pridgeon,  42  Mich. 

s  Swain  0.  Barnette,  76  Gal.  299.  650. 

•  Choynaki  v.  Cohen,  39  Cal.  502;  «  Hnnt  «.  City  of  San  Franeiaoo^  11 

2  Am.  Bep.  476;  Rhoda  v,  Alameda  Cal.  2601, 
Co.,  62  Cal.  350;  Swain  v.  Burnette, 
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chusetts  an  opposite  conclusion  is  sustained.  The  court, 
considering  this  question  in  that  state,  said:  ''The  dam« 
ages  after  a  default  are  general,  and  without  looking  into 
the  papers  filed  to  see  how  the  damages  were  in  fact 
assessed,  there  is  no  legal  ground  to  presume  that  they 
were  not  assessed  on  this  count.  The  rule  is  well  settled, 
in  case  of  a  verdict  and  general  damages,  when  one  count 
is  bad  in  substance,  that  the  judgment  must  be  reversed, 
except  where  it  can  be  amended  by  the  certificate  of  the 
judge  so  as  to  show  that  the  damages  were  assessed  on  the 
good  counts  alone.  The  same  reasons  apply  with  even 
more  force  in  case  of  general  damages  on  a  default." ' 

§  640.    Errors  Reviewable  on  Appeal.  — ''  There  may 
be  error  in  a  judgment  by  default,  as  well  as  in  a  judg* 
ment  rendered  upon  issue  joined  in  the  pleadings  and 
tried  by  a  jury;  and  in  the  former  as  well  as  in  the  latter 
case,  the  error  may  be  corrected  on  appeal."  *    This  error 
may  consist  in  rendering  judgment  where  there  is  an 
entire  want  of  jurisdiction  over  the  defendant,  or  where 
there  is  no  sufficient  statement  of  a  cause  of  action 
against  him.    In  both  of  these  cases,  as  we  have  seen, 
the  appellate  court  will  exercise  its  supervisory  powers. 
But  its  authority  is  not  confined  to  the  correction  of 
these  extreme  and  radical  errors.    It  will  interpose  to. 
correct  errors  and  irregularities  in  the  proceedings,  and 
though  the  proceedings  are  regular,  will  correct  errors  of 
the  court  or  of  its  clerk  entering  into  the  judgment  to 
the  prejudice  of  the  appellant.    It  will  reverse  a  judg- 
ment by  default  entered  before  the  expiration  of  the  time 
allowed  for  the  defendant  to  answer,*  or  founded  upon  a 
summons  radically  defective,^  and  will  so  modify  any 
judgment  by  default  as  to  free  it  from  error,  and  to  make 
it  such  a  judgment  as,  in  the  opinion  of  the  appellate 

iDiyden  v,  Dirden^  9  Pick.  646;  liamsoQ  «.  Nioklin,  34  Ohio  St  123| 

Hemmenway  v.  Hickes,  4  Pick.  496.  Barns  v.  Loeb,  69  Miss.  167. 

*  StoTenc  m  Eon,  1  CaL  94.  •  Porter  «l  Hermazm,  S  CaL  619. 
*Biirt «  ScrantoD,  1  OaL  416;  Wil- 
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court,  onght  to  have  been  rendered  upon  the  facts  con- 
fessed by  the  default.'  Generally,  with  respect  to  questioni 
of  jurisdiction,  the  rule  upon  appeal  is,  that  the  record 
must  show  the  existence  of  all  the  facts  required  to 
authorize  the  court  to  act  at  the  time  and  under  the  cir- 
cumstances in  which  it  acted,  and  though  a  jurisdictional 
defect  is  not  such  as  to  render  a  judgment  void,  it  may 
expose  it  to  reversal  upon  appeal.* 

§  641.  Opening. — The  courts  possess  and  exercise  a 
very  large  discretion  in  vacating  judgments  by  default, 
for  the  purpose  of  permitting  a  defense  to  be  made  on 
the  merits.  No  rule  can  be  laid  down  on  this  sabject 
which  would  be  applicable  in  all  the  different  states.  In 
Missouri,  the  rule  is,  *'  that  a  meritorious  defense  and  a 
reasonable  degree  of  diligence  in  making  it  are  all  that 
it  is  necessary  to  establish,  in  order  to  justify  the  setting 
aside  of  a  default.'' '  In  deciding  upon  the  question  of 
diligence,  the  action  of  the  court  will  be  reviewed  only 
in  extreme  cases,  involving  an  abuse  of  the  discretion 
vested  in  court.^ 

§  642.  Imposition  of  Terms.  —  It  is  a  rule,  almost  uni- 
versally acknowledged  and  applied,  that  a  default  will  not 
be  opened  without  imposing  such  terms  as  forbid  that 
any  advantage  be  taken  of  mere  technical  errors.  A  de- 
fendant in  default  has  no  right  to  a  hearing  except  upon 
matters  "which  touch  the  honesty  and  justice  of  the 
case."  *    But  the  rule  has  been  denied,  or  at  least  mate- 

A  Gftge  0.  Rogers,  20  Cal.  91;  lUnn  Pack,  17  AU.  339;  Palmer  «.  Hntcb* 

V,  Reynolds,  11   Cal.  14;  Lamping  ft  ins,   1   Cow.  42.     See  ante,  ehaptan 

Co.  V.  Hyatt,  27  Cal.  99;  Lattuner  «.  VL,   VH;   and   National  01  H .  Co. 

Ryan,  20    Cal.  633;    Wallace  v.   El-  e.   Brandenburg,   40   N.  J.  L   IIJ? 

dredge,  27  Cal.  495;  Harding  v.  Cow-  Yatea  v.  Guthrie,    119    N.  7.  4^! 

ing,  28  Cal.  212.  Mickley  v.  TomUnson,  79  Iowi»  ^r* 

*Houkv.    Barthold,   73    Ind.    21;  Whereatt  v.  Ellis,  70  Wii.  207;  6  Am. 

Barney  v.   Vigonreaux,  76  CaL  376;  St.  Rep.  164;   Midkiff  «.  Loiber,  S7 

Young  «.  Dickey,  63  Ind.  31.  W.  Va.  439;  Beatty  v.  O'Coonar,  Jw 

'  Adama     v.    Hickman,    43     Ma  Ind.  81.  ^ 

168.  *  Bailey  «.  CUyton,  90  Pa.  St  S96: 

*  Woodw»rd  9,  Baokui,  20  Cal.  137;  King  v.  Merohanta'  Exchange  Oh* 

Bailey  v.  Taaffo,  29  Gal.  422;  Wooster  Sand.  697;  Gay  v.  Gay,  10  Paige,  ^4: 

V.  Woodhull.  1  Johns.  Ch.  639;   Fra-  Bard  v.  Fort,  3  Barb.  Ch.  632.   o<* 

Bier  «.  Biahop,  29  Mo.  447;  Ewing  «.  ante^  aeoi.  108,  102. 


935  OF  JUDGMENTS   BT   DEFAULT.  §  642 

riallj  modified,  in  New  York.     Thus  in  that  state  a  de- 
fault will  he  opened  without  imposing  the  condition  that 
the  defendant  shall  not  plead  the  statute  of  limitationSi 
unless  it  be  shown  that  such  plea  will  be  more  difficult  to 
controvert  than  before  the  default  was  taken.^    In  a  case 
where  the  court  opened  a  default  to  allow  the  defendant 
to  plead  that  the  note  sued  upon  was  given  for  a  gam- 
bling debt,  the  following  forcible  and  apparently  unan- 
swerable reasons  were  given   for  its  decision:   ''There 
should  be  no  selection  or  choice  by  the  courts  as  to  what 
law  should  be  enforced,  or  what  should  be  evaded  or  nulli- 
fied; what  should  be  favored;  what  treated  with  disfavor. 
The  principle  and  policy  of  this  favor  and  disfavor  are 
wrong.     If  it  is  hard  to  allow  such  a  defense,  the  law  is 
to  blame  in  providing  the  defense.     The  courts  should 
not  undertake  to  say  that  certain  defenses  provided  by 
law  are  hard  and  unconscionable,  and  therefore  under- 
take to  legislate  against  them.'' '    If,  however,  the  defend- 
ant was  not  in  default,  and  the  entry  of  judgment  against 
him  was  due  to  a  mistake  respecting  the  time  when  his 
right  to  answer  expired,  the  court  has  no  right  to  impose 
conditions,  but  must  unconditionally  vacate  the  unauthor- 
ized entry  of  judgment  against  him.' 

*  DoagUs  9.  Douglas,  8  Ed w.Ch.  390;  lation  to  openinff  and  racating  jods- 

Goarlay  a  Hatton,  10  Wend.  696.  menta  by  defanlt,  see  ohapten  VL, 

'  Bank  of  Kinderhook  «.  Gifford,  40  VU.,  on  vaoatinff  jndgments. 

Barb.  069.    For  Tariona  matten  in  re-  *  Tatea  fk  Qathrie,  119  N.  ¥•  420. 
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§  643.  Oonstrnctioii  of  Statutes  Regarding. — In  many, 
and  perhaps  in  all,  of  tb^  states  statutes  have  been  enacted 
which  authorize  the  entry  of  judgments  by  confession 
without  action,  under  the  circumstances  and  in  the  man- 
ner therein  set  forth.  If  a  judgment  by  confession  has 
been  entered  or  attempted  to  be  entered,  there  may  be  a 
difference  of  opinion  as  to  the  time  and  mode  in  which 
and  the  person  by  whom  its  regularity  and  effect  mar 
be  called  in  question;  but  when  an  attack  is  made  upon 
it  in  the  manner  and  at  the  time  sanctioned  by  the  prac- 
tice in  the  state,  and  by  a  person  entitled  to  be  heard, 
there  is  no  doubt  that  the  judgment  can  be  sustained 
only  by  proving  a  substantial  compliance  with  the  statute 
in  every  respect.  In  fact,  the  general  language  of  the 
decisions  upon  this  subject  is,  that  these  statutes  are 
strictly  construed,  and  therefore  must  be  strictly  pursued.^ 

1  Hawea  v.  Pritchard,  71  Ind.  166;  Iowa,  186;  Boaebrough  «.  Aniley,  35 

Ohapin  «.  Thompaon,  20   CaL   686;  Ohio  St   107;    Henry  «l  Brtei,  127 

M.  &  Bi.  Bank  of  Philadelphia  v.  St.  Mass.  474;  Gnibba  o.  Blum,  02  Tex. 

John,  5  Hill,  497;  Edgar  «.  Greer,  7  426;  Barker «.  Beeber»  112  Pa.  81216. 


937        JUDGMENTS  ON  CONFESSION  WITHOUT  ACTION,      g  544 

When,  on  the  other  hand,  the  statute  is  complied  with, 
nothing  further  can  be  exacted;^  and  hence  a  judgment 
cannot  be  disregarded  because  of  the  failure  to  file  a  com* 
plaint  or  serve  a  citation,  or  to  do  any  other  act  not  re- 
quired to  be  done  by  the  statute.  In  some  of  the  states 
the  judgiaent  is  not  final  when  confessedi  but  must  after- 
wards be  presented  to  the  court  for  confirmation;*  and 
whil«  wa  have  met  with  no  adjudications  upon  the  sub* 
jecty  we  presume  that  when  the  confirmation  of  the  court 
is  procured,  it  may  be  regarded,  unless  set  aside,  as  cur- 
ing all  irregularities  not  going  to  the  jurisdiction  of  the 
court. 

§  544.  What  Judgments  are  within  the  Statutes.  — 
The  question  has  frequently  arisen  whether  a  judgment 
under  consideration  was  authorized  and  controlled  by  the 
provisions  of  the  statute  concerning  the  entry  of  judg- 
ments by  confession  without  action,  or  was  sanctioned 
and  sustained  by  some  other  law.  It  is  certain  that  the 
statute  does  not  apply  to  any  judgment  confessed  in  an 
action  regularly  commenced,  and  in  which  process  is 
regularly  issued  and  served.'  It  has  been  held  to  be  es- 
sential that  the  process  should  be  served,  and  that,  though 
action  be  regularly  instituted,  the  voluntary  appearance 
of  the  defendant  and  his  admissions  of  the  facts  stated 
in  the  complaint  will  not  sustain  the  judgment,  in  the 
absence  of  the  BtatemerU  prescribed  by  statute.*  But  the 
service  here  spoken  of  is  not  necessarily  a  service  in  the 
usual  manner.  The  acceptance  of  service  by  the  defend- 
ant is  equivalent  to  service  in  the  ordinary  form,  and 
takes  the  case  out  of  the  operation  of  the  statute  requir- 
ing an  affidavit  as  to  the  justness  of  the  debt.' 

^  Johaiion  «.  GlMgow,  6  Ark.  81I|  bxft,  2  Or.  291;  OrooM  v,  Derbyihire, 

Choat  o.  Benneitk  11  Ark.  813;  liuw  10    Mich.    479;    S2    Am.    Dea    61| 

barj  9,  Pace,  29  La.  Ann.  657.  Schroeder  «.  Fromme,  81  Tex.   602; 

*  Btm  n.  Srtill,  50  Mim.  80a  Chestnat  p.  Pollard,  77  Tex.  86. 

*  HogMt  «.  Wallace^  28  N.  J.  L.        *  Flanigan  «.  Bmner,  10  Tex.  267. 
624;  liGller  9.  Bank  of  Britiah  Oolum*       *  Gerald  9.  Bartbee»  29  Tex.  203. 
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§  645.    Who  may  Make  or  Accept  a   Oonfesnon  of 
Judgment.  —  Doubtless,  as  a  general  rule,  all  persons  for 
or  against  whom  a  valid  judgment  may  be  entered  in  a 
contested  litigation  are  equally  competent  to  accept  or 
give  a  judgment  by  confession,  except  that  where  a  party 
making  a  confession  without  action  is  under  some  dis- 
abllity,  he  is  more  clearly  entitled  to  relief  or  to  have  the 
judgment  treated  as  void  than  if  it  were  pronounced  by 
a  court  after  obtaining  jurisdiction  in  the  ordinary  mode, 
and  formally  hearing  and  considering  the  law  and  the 
facts.    A  confession  may  be  in  favor  of  any  person,  or  of 
any  corporation,  public  or  private,  having  capacity  to 
sue.^    It  may  be  against  any  person  not  subject  to  any 
disability;  and  the  clerk  of  a  court,  because  he  in  entering 
a  judgment  acts  in  a  ministerial  capacity,  may  enter  a 
judgment  by  confession  against  himself.*    A  person,  how- 
ever nearly  related  to  another  by  consanguinity  or  affin- 
ity, may  confess  judgment  in  his  favor,  and  when  confessed 
it  is  not  subject  to  attack  upon  any  other  ground  than  if 
the  parties  were  strangers,  except  that  the  near  relation- 
ship may  be  taken  into  consideration  in  connection  with 
evidence  tending  to  prove  that  the  judgment  was  without 
consideration,  or  otherwise  fraudulent  as  against  credi- 
tors.'   A  valid  judgment  by  confession  may  be  entered 
against  a  married  woman  under  a  warrant  of  attorney 
made  by  her  while  a  Jtrnt  sole.    In  other  words,  such 
warrant,  being  operative  when  made,  is  not  revoked  by 
her  subsequent  marriage.^    With  respect  to  judgments 
by  confession  against  a  married  woman,  not  based  upon  a 
warrant  of  attorney  given  before  her  marriage,  the  au- 
thorities are  by  no  means  harmonious;  some  of  them 
declare  such  a  judgment  void,*  unless  when  given  aa  part 

1  State  «.  LoTe^  1  Ired.  264;  Sheble  Enea  v.  aark,  2  Pa.  St.  284;  44  An. 

•I  Oamminip  1  Browna  (Pa.)  263.  Deo.  191. 

>  Smith  V.  Mayes  83  Va.  910;  Moore  *  Keiper  «.  Helfrioker,  42  Pa.  8i 

9,  Trimmier,  82  8.  0.  611.  326;  Keen  v.  Coleman,  39  Pa.  8t  899; 

*  Brown's  Appeal,  66  Pa.  St.  624;  80  Am.  Deo.  624;  Branner's  Appcel 

OoUina  0.  Cronin,  117  Pa.  St.  36.  47  Pa.  St.  67;  ShallcroM  a  Smith,  81 

«  Baker  «l  Lnkeut,  36  Pa.  St.  146;  Pa.  St  132. 
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of  the  parchase  price  of  property  bought  by  her  and  held 
as  her  separate  estate,  and  even  then  confine  its  effect  to 
the  property  so  purchased.*    Upon  principle,  the  validity 
and  effect  of  a  judgment  confessed  by  a  married  woman 
must  depend  upon  her  competency  under  the  laws  of  the 
state  to  make  contracts  and  to  be  sued  thereon.    If  she  is 
not  competent  to  make  the  contract  or  to  create  the  obli- 
gation  upon  which  she  confesses  judgment,  then  such 
judgment  should  be  treated  as  of  no  greater  effect  than 
the  obligation  confessed;  and  on  the  other  hand,  if  the 
obligation  confessed  is  valid,  and  capable  of  enforcement 
by  action  against  her,  in  which  judgment  may  be  recov- 
ered whether  she  resists  or  not,  then  she  ought  to  be 
deemed    competent    to    confess    judgment    thereupon.' 
When  a  judgment  by  confession  is  entered  against  a  hus- 
band and  wife,  which  is  invalid  as  against  her,  it  is  some- 
times treated  as  an  entirety,  and  therefore  void  as  against 
both;'  but  the  better  opinion  is,  that  it  is  operative  against 
the  husband.^    Where  the  common-law  rule  prevails  that 
the  husband  and  wife  must  be  regarded  as  one  person, 
and  therefore  as  incompetent  to  contract  with  or  to  sue 
each  other,  a  judgment  cannot  be  confessed  by  a  husband 
in  favor  of  his  wife;'  but  where  they  make  contracts  with 
each  other,  and  she  may  enforce  her  contracts  by  action 
against  him,  he  may  confess  judgment  in  her  favor.'    A 
minor  is  not  competent  to  give  a  warrant  of  attorney  au- 
thorizing the  entry  of  judgment  against  him,  and  a  judg- 
ment based  upon  such  warrant  will  be  set  aside  on  his 
motion.' 

^  Christner  v.  Hoohstetier,  109  Pa.  697;  First  Nat  Bank  «.  Oarlinffhoiise, 

8i  27;   Qoinn't  Appeal,   86  Pa.   St  63  Barb.  615;  Grenihaw  v.  JaBan,  26 

447.  S.  0.  283;  4  Am.  St  Rep.  719. 

*  Ttavia  «.   V^iUiB,   65    Mim.   667;        *  MendenhaU*t  Ex'n  9.  Springer,  3 

Hey  wood  «.  Shreve,  44  N.  J.  L.  94;  Harr.  (Del.)  87. 
Bamee  «.  Barbridge,  16  La.  Ann.  628;        «  ShaUoross  v.  Smith,  81  Pa.  St  132; 

Dancy  v.  Martin,  23  La.  Ann.  323;  Wallace  «.  Rippon,  2  Bay,  112. 
Henehman  «.  Roberts,  2  Harr.  (Bel.)        *  Gonnta  v.  Markling,  30  Ark.  17. 
74;  ICendenhaU't  Ex'rs  «.  Springer,  3        *  Thomas  v.   Maeller,   106  lU.  36; 

Hut.  (Del.)  87;  Patton  «.  Stewart,  19  Williams's  Appeal,  47  Pa.  St  307. 
Ind.  233;  Wallace  v.  Rippon,  2  Bay,        ^  Knox  v.   Flack,  22  Pa.  St  837; 

112;  Edwards  v.  Edwards,  29  La.  Ann.  Bennett  «.  Dayis,  6  Cow.  39a 
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Upon  the  general  rale  that  whatever  a  person  may  do 
for  himself  he  may  also  do  hy  another,  it  is  affirmed  that 
a  valid  confession  may  be  made  by  an  agent  if  within  his 
authority.^  If  the  agent  exceeds  his  authority  by  con* 
fessing  for  too  great  an  amount,  the  judgment  is  void  only 
as  to  such  excess}  While  the  power  to  confess  judgment 
by  an  agent  or  attorney  is  undoubted,  it  must  be  conferred 
in  express  terms,  and  cannot  be  implied  from  the  rela- 
tions of  the  parties.  Hence  if  two  or  more  are  jointly 
liable  upon  any  obligation,  whether  as  partners  or  other- 
wise, the  partnership  or  the  joint  obligation  cannot  au- 
thorize either  to  act  for  the  others.  Hence  no  partner'  or 
other  joint  obligor*  is  bound  by  a  judgment  confessed  by 
his  copartners  or  co-obligors  without  his  express  author* 
ization.  In  Oregon,  judgment  against  a  corporation  may 
be  confessed  by  any  of  its  officers  or  agents  on  whom 
a  summons  against  the  corporation  could  be  lawfully 
served.*  But,  independently  of  statute,  we  apprehend  that 
no  officer  of  a  corporation  has,  unless  specially  authorized, 
power  to  confess  a  judgment  against  it,*  though  there  is 
no  doubt  that  a  corporation  may  confess  a  judgment 
against  itself,  acting  through  and  by  its  duly  authorized 
officers  or  agents/  In  New  York  it  has  been  held  that  a 
public  officer  liable  to  be  sued  for  services  rendered  for 
the  public  at  his  request  may  confess  judgment  for  the 
amount  due.  The  court  said:  ''The  statute  is  broad 
enough  to  include  public  officers,  and  I  am  of  opinion 
that  in  every  case  where  a  person  is  liable  to  be  prosecuted 

>  Parker  v.  Poole,  12  Tex.  86.  Holbrook,  33  Ala.  669;  Soper  •.  Fry, 

*  Davenport  v.  Wright^  61  Pa.  St  37  Mich.   236.      ChrUra  opinioii.  see 
292.  Bamp  «.  Pieroy,  4  H.  Y.  Leg.  Oba 

*  McCleery  «.  Thompson,  130  Pa.  St  428. 

443;  Bitzer  v.  Shank,  1  Watto  ft  8.  *  Tripp  «.  Saonden,  69  How.  379; 

340;   37  Adl   Dec.   469;    Hopper  «.  Wicgins  o.  Kleinhaaa,  9  N.  J.  L.  249; 

Lncas,  86  Ind.  43;  Crane  v,  French,  1  Balunger  o.  Sherron,  14  N.  J,  h.  144; 

Wend.  311;  Mills  o.  Dickson,  6  Rich.  Conrey  v.  Rotchford,  80  La.  Ann.,  pt 

487;  Stontenbarg  v.  Vandenbursh,  7  1|  p.  692. 

How.  Pr.  229;  Canal  and  Lead  Mine  ^Miller «.  Bank  of  British  Columbia^ 

Co.   V.  Walker,   11  L.   C.   Jar.  433;  2  0r.  29L 

Christy  v,  Sherman,   10  Iowa,  636;  'MeMorrayv.  St.  Loais,  33Ma377. 

Bank's  Appeal,  36  Pa.  St.  458;  Rich-  ^  Sharp  o.  Danville  etc.  R'y  Ca,  106 

ardson  o.  Fnller,  2  Or.  179;  Elliott  «.  N.  a  308;.  19  Am.  St  Rep.  68SI 
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to  judgmeoty  he  may  lawfully  confess  a  judgment  for  the 
amount  justly  due.  I  can  conceive  no  sound  reasons  of 
public  policy  which  require  the  public  to  be  burdened 
with  the  costs  of  litigation  in  every  case  where  a  claimant 
proceeds  to  put  his  claim  into  judgment."  *  If  trustees 
have  the  power  to  sell  property  under  certain  circum- 
BtanceSy  they  cannot  by  confessing  judgment  create  a  lien 
against  the  property,  and  thereby  bring  about  a  sale  in  a 
mode  or  under  contingencies  not  sanctioned  by  the  instru- 
ment creating  the  trust.' 

In  many  of  the  states  the  practice  prevails  of  taking 
powers  or  warrants  of  attorney  authorizing  some  one  to 
appear  and  confess  judgment  for  a  particular  sum,  or  for 
the  amount  of  some  note  or  contract  annexed  to  such 
power  or  referred  to  therein.  The  statute  may  require 
the  instrument  authorizing  the  confession  to  be  distinct 
from  that  containing  the  bond,  contract,  or  other  evidence 
of  indebtedness,  in  which  case  a  warrant  of  attorney  con- 
tained in  a  note  or  bond  is  invalid.'  In  the  absence  of  a 
statute  of  this  purport,  a  warrant  of  attorney  may  be  made 
part  of  a  note  or  other  obligation,  so  that  a  single  signature 
may  manifest  the  obligor's  assent  both  to  the  obligation 
and  the  warrant.^  Unless  the  statutes  of  a  state  prescribe 
the  form  of  a  warrant  of  attorney,  any  warrant  is  suffi- 
cient, if  from  its  whole  contents  and  the  writings  referred 
to  in  it  the  purpose  of  the  person  giving  it  appears  to  be 
to  authorize  some  other  person  to  confess  or  to  have 
entered  the  judgment  in  question.'  Though  there  is  an 
omission  to  fill  a  blank,  or  an  error  in  describing  the  de- 
mand upon  which  judgment  is  to  be  confessed,  a  warrant 
will  be  sustained  if  it  clearly  appears  therefrom  what  was 
intended  to  be  inserted  in  the  blank  or  what  demand  was 

>  Gere  «.  Snperriion  of  Oftyiig»»  7  '  Richards  «.  Bank,  12  Wis.  693; 
How.  Pr.  257.  Vliet  v.  Gamp,  13  Wis.  19S. 

>  MaUonr «.  Clark,  20  How.  Pr.  418;  *  Sloane    v.    Anderson,    67     Wis. 
Mariu  «.  Reyaolds,  12  Abb.  Pr.  403;  123. 

Hnntt  V.  Townahend,  81  Md.  386;  100       ^  Mason  v.  Smith,  8  Ind.  78;  Gambia 
Am.  Dea  9k  a  Howe^  8  Black!  133. 
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intended  to  be  described.^  If,  on  the  other  hand,  it  is 
uncertain  what  was  intended  to  be  inserted  in  the  blank 
or  what  demand  was  misdescribed,  the  warrant  is  insuffi- 
cient.' The  warrant  need  not  name  the  person  who  is  to 
confess  the  judgment.  It  must,  however,  describe  him  so 
as  to  show  either  that  some  particular  person,  or  any  one 
of  some  class  of  persons,  may  act.'  The  authority  may  be 
given  to  any  one  of  a  designated  class  without  naming 
him,  and  hence  a  warrant  may  empower  any  attorney  of 
a  particular  court,  or  any  attorney  of  any  court  of  record 
within  the  state,  to  confess  a  judgment.^  Under  a  war- 
rant authorizii\g  confession  of  judgment  **  at  any  time 
hereafter,"  judgment  may  be  confessed  thereafter  on  the 
same  day,*  and  in  vacation  as  well  as  in  term  time/  and 
before  as  well  as  after  the  demand  becomes  due.'  The 
warrant  need  not  be  under  seal.*  If  the  judgment  cod- 
fessed  thereon  is  for  any  cause  reversed  or  set  aside,  the 
power  contained  in  the  warrant  cannot  be  regarded  as 
exhausted,  and  judgment  may  thereafter  be  confessed 
thereunder  as  though  no  previous  entry  of  judgment  had 
been  attempted.*  While  a  warrant  of  attorney  may 
doubtless  be  so  drawn  as  to  authorize  a  confession  to  be 
made  in  another  state,  yet  the  intention  to  give  authority 
to  act  beyond  the  state  is  not  presumed,  and  though  some 
of  the  words  used  are  sufficiently  comprehensive  to  justify 
the  attorney  in  acting  in  the  state  or  country,  yet  if  there 
are  other  words  which  appear  to  limit  the  authority  to 
the  state  in  which  the  warrant  was  executed,  they  will 
prevail.^  So  if  the  laws  of  a  state  do  not  permit  the  entry 
of  a  judgment  by  confession  upon  a  warrant  of  attorney, 

>  Sweesey  v.  Kitchen,  80  Pa.  St  ISO;  '  Towle  «.  Oontar,  6  m.  App-  ^» 

Osgood  V.  Blackmore,  69  lU.  261.  26;  AUdriU  v.  Morrison  Bank,  S2  ^ 

*  Morris  V.  Gommeroe  Bank,  67  Tez.  App.  24,  192;  McDonald  «.  Ghiibolio, 
602;  Chase  v.  Dana,  44  ni.  262.  131  ni  273. 

•  Rabe  v.  Heslip,  4  Pa.  St  139.  •  Kneedler's  Appeal,  92  Pa.  Si  428. 
«  Patton  V.  Stewart,  19  Ind.  233.             *  Hnner  «.  Doolittle,  S  G.  Ot^bb^ 

*  Thomas  o.   Mueller,   106  HI.  36;    76;  64  Am.  Dea  4S9. 

Cnmmins  v.  Holmes,  II  HI.  App.  168.        ^  Mannfactorers'  and  M.  Baak  » 

•  Keith  V.  Kellogg,  97  HI  147;  Kel-    Bovd,  3  Denio,  267;  Mannfactoren 
logg  VI  Keith,  4  III  App.  386.  and  M.  Bank  «.  St  John,  6  fiUl,  4^* 
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it  is  inoperative  there  though  executed  in  a  state  in  which 
it  was  valid.*    Where  a  judgment  is  confessed  before  a 
clerk  by  one  acting  under  a  warrant  of  attorney,  the  evi- 
dence of  his  authority  must  generally  not  only  be  pro- 
duced, but  must  be  filed  or  otherwise  made  a  part  of  the 
record,  and  in  the  absence  of  the  evidence  of  such  au- 
thority,  the  judgment  cannot  be  sustained;  but  if  the  con- 
fession is  before  the  court,  it  will  be  presumed  to  have 
taken  evidence  and  satisfied  itself  of  the  authority  of  the 
person  acting  for  the  defendant,  and  the  absence  from  the 
record  of  the  evidence  on  which  the  court  acted  does  not 
avoid  the  judgment.*    A  warrant  or  other  authority  to 
confess  judgment  in  favor  of  a  third  person  is  revocable 
at  the  pleasure  of  the  principal,  unless  it  is  supported  by 
a  consideration,  or  held  as  security,  or  necessary  to  effec- 
tuate a  security/  but  if  a  power  of  attorney  is  given  as 
part  of  a  security  to  a  creditor,  it  is  irrevocable,  and  this 
rule  applies  to  powers  and  warrants  of  attorney  given  to  a 
creditor  or  to  his  attorney  authorizing  the  confession  of 
judgment  against  the  debtor/ 

S  646.  What  may  be  Confessed  for. — The  statute  pro- 
vides that  the  confession  may  be  for  money  due  or  to 
become  due.  This,  it  has  been  held,  does  not  authorize 
the  entry  of  judgment  without  action  upon  a  demand  for 
damages  arising  out  of  a  tort.*  Judgment  by  confession 
must  be  for  a  sum  certain.  Where  a  party  confessed 
judgment  for  such  sum  as  should  be  awarded,  before  the 
award  was  made,  the  action  of  the  justice  in  subsequently 
entering  judgment  in  accordance  with  the  confession  was 
reversed.*  When  a  judgment  by  confession  is  entered  by 
a  clerk  of  a  court  acting  without  any  directions  from  the 

>  Hamilton  «.Schoenberger»  47  Iowa,  *Eyant  v.  Fearne,  16  Ala.  689;  60 
385.  Am.  Deo.  197. 

>  Iglehari  «.  Chicago  Int.  Co.,  86  *  Wassell  o.  Reardon,  11  Ark.  705; 
HL  514;  Andenon  v.  Field,  6  HL  App.  64  Am.  Deo.  246. 

807;  Gambia  v.  Howe,  8  Blackf.  133;  *  Boatel  o.  Owens,  2  Sand.  666;  2 

Hinda  «.  Hopkins,  28  UL  344;  Ingle-  Code  R  40;  Bnrkham  a.  Van  Sann,  14 

hart  a.  Chnrdi,  36  HL  266;  Chambera  Abb.  Pr.,  K.  S.,  163. 

«.  Denie,  2  Pa.  St  421.  •  Niohola  v.  Hewit^  4  Johns.  423. 
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judge,  the  amount  for  which  it  is  to  be  entered  must 
appear  on  the  face  of  the  confession  or  be  ascertainable 
therefrom  by  computation.  The  clerk  cannot  act  con- 
trary to  the  terms  of  the  confession,  nor  supply  omissions 
therein,  nor  exercise  judicial  functions.^  In  some  of  the 
states  a  judgment  by  confession  is  uuauthorized  unless 
the  debt  is  one  actually  and  unconditionally  existing  at 
the  time,  and  therefore  cannot  be  sustained  when  based 
upon  an  indorsement  or  other  contingent  liability.' 
Most  of  the  statutes  respecting  judgments  by  confession 
permit  them  to  be  made  for  moneys  to  become  due  as 
well  as  for  moneys  due;'  and  a  warrant  of  attorney  may 
therefore  authorize  judgment  to  be  confessed  before  the 
demand  becomes  due.^  If,  however,  it  directs  such  con- 
fession to  be  in  certain  contingencies  only,  the  record 
must  show  that  the  contingency  has  happened.*  Where 
a  party  has  made  advancements  to  another,  or  has  made 
indorsements,  or  has  otherwise  become  contingently  liable 
for  him,  a  judgment  by  confession  may  be  entered  to  cover 
advances  to  be  made  or  to  secure  indemnity  for  contingent 
liability;*  but  if  after  judgment  has  been  entered  another 
judgment  is  recovered  against  the  defendant,  it  is  doubt- 
ful whether  the  plaintiff  may  safely  make  further  ad- 
vances without  incurring  the  risk  of  having  the  lien  of 
the  judgment  so  recovered  treated  as  paramount  to  his 
lien  for  advances  made  after  its  recovery/  Though  a 
debtor  cannot  be  compelled  to  pay  a  debt,  it  may  some- 
times constitute  a  sufficient  consideration  for  a  new  protn- 

>  Bonta  V,  Clay,  1  Litt.  27;  Hope  o.  Smith  v.  Pringle,  100  Pa.  St  275;  Me- 

Everhart»  70  Pa.  St  231;  Connay  i^  Donald  «.  Chiaholm,  131  BL  273:  All- 

Halitead,  73  Pa.  St  854;  Tnoker  v.  dritt  v.  Morriaon  Kat  Bank,  22  SL 

Gill,  61  ni.  236.  App.  24. 

*  Sayre  v.  Hnie,  32  N.  J.  Eq.  652;  ^  Konndy  v.  Hunt,  24  Bl.  59& 
Glapp  V.  Ely,  10  N.  J.  Eq.  178;  Clapp  *  Lansing  v.  Woodworth,  1  Sand.  Ch. 
V.  Ely,  27  N.  J.  L.  665;  HnUe  v.  Mer-  43;  Cook  «.  Whipple,  65  N.  T.  l&H 
■hon,  126  ni.  62;  Warwick  i^  Petty,  14  Am.  Rep.  202;  Brinkerhoff  vl  MB^ 
44  K.  J.  L.  642.  vin,  6  Johns.  Ch.  320;  Dowv.  Flataer, 

*  Blaok  V.  Pattiflon,  61  Mies.  699;  16  N.  T.  662;   Tnuoott  «.  King,  6 
Mechanios*  Bank  v,  Mayer,  93  Mo.  417;  N.  T.  147. 

McClish   V,  Manning,  3   Iowa,  223;        '  Brinkerhoff  v.  Manrin,  6  JohnaCk 
Calloway  «.  Bryam,  95  Ind.  423.  320. 

*  Beid  9,  Southworth,  71  Wis.  288; 
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ise,  as  where  it  has  been  discharged  by  proceedings  in 
bankruptcy,  or  its  compulsory  collection  rendered  im- 
possible by  the  interposition  of  the  statute  of  limitations. 
In  these  cases  he  may  confess  judgment  for  the  debt  so 
discharged  or  barred,  and  the  judgment  cannot  on  that 
account  be  deemed  fraudulent  as  against  his  creditors.' 
As  between  debtor  and  creditor,  the  former,  in  the  event 
of  his  not  paying  the  debt  when  due,  may  agree  to  pay 
the  fees  of  the  attorney  employed  in  its  collection,  and 
may  therefore,  in  a  warrant  of  attorney,  authorize  judg- 
ment  to  be  confessed  for  the  fees  of  the  attorney  as  well 
as  for  the  amount  of  the  debt;'  but  it  is  said  that  when  a 
debtor  is  insolvent  he  has  no  right  to  select  a  portion  of 
his  creditors,  and,  in  effect,  pay  the  expenses  of  collecting 
their  demands,  when  he  is  under  no  legal  obligation  to  do 
so;  and  that  if  he  does  this  by  executing  warrants  of  at- 
torney under  which  judgments  may  be  entered  for  attor- 
neys' fees,  such  judgments  are  invalid  as  against  his  other 
creditors/ 

§  547.  Jnrigdiction  of  the  Court. — Judgments  by  con- 
fession are  in  no  wise  exempt  from  the  rule  applicable  to 
other  judgments,  that  to  be  valid  they  must  be  entered  in 
a  court  having  jurisdiction  over  the  subject-matter  of  the 
action  and  the  parties  thereto.^  '^  Though  no  adjudica- 
tion is  in  fact  required  in  entering  a  judgment  of  confes- 
sion without  action,  yet  it  has  all  the  qualities,  incidents, 
and  attributes  of  other  judgments,  and  cannot  be  valid 
unless  entered  in  a  court  which  might  have  lawfully 
pronounced  the  same  judgment  in  a  contested  action."* 
Where  the  law  requires  judgments  to  be  signed  by  the 
judge,  its  provision  extends  to  judgment  by  confession, 
and  renders  them  void  if  not  so  signed.* 

»  DviFer  n,  Moyer,  72  N.  Y.  70;  *  Rapley  v.  Price,  9  Ark.  428;  Tenny 

Keen  fx.  fleckner,  42  Pa.  St.  529.  v.  Filer,  8  Wend.  569;  Camp  v.  Woods, 

<  Ban «.  Miller,  38  UL  110;  Weigley  10  Watte,   118;    Spear  v.  Carter,   1 

«.  Katson,  125  UL  64;  8  Am.  St.  Kep.  Mioh.  19;  48  Am.  Dea  688. 

335;  CampbeU  «.  Goddard,  123  ni.  220.  »  Laaning  v.  Carpenter,  23  Barb.  402. 

s  Hnlse  v.  Merahon,  125  111  52.  *  Chapin  v,  Thompson,  20  OaL  681. 
Jin>o.  IL~60 
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§  648.  Oonsent  of  Plaintiff.  —  A  jadgment  by  confes- 
sion, entered  without  the  knowledge  or  consent  of  the 
creditor  in  whose  favor  it  is,  is,  prior  to  the  ratificatioB 
bj  him,  invalid  for  all  purposes,  being  neither  operatiTe 
as  a  lien,  an  estoppel,  nor  as  a  merger  of  the  demand. 
But  if  the  creditor  afterward  accepts  and  ratifies  it,  it 
becomes,  from  the  moment  of  its  acceptancoi  valid,  and 
attended  with  all  the  results  incident  to  other  valid  judg- 
ments.^ The  personal  knowledge  of  the  creditor  is  noti 
however,  essential  in  any  case.  It  is  sufficient  that  the 
judgment  was  confessed  with  the  knowledge  and  assent 
of  any  attorney  at  law  or  in  fact  authorized  to  act  for  the 
creditor  and  to  accept  such  confession  on  his  behalf.' 

§  649.  Oeneral  Requisites  of  Statement. — The  statute 
provides  for  a  statement  in  writing,  signed  by  the  defend- 
ant and  verified  by  his  oath,  showing  the  amount  for 
which  judgment  may  be  entered,  and  authorizing  its 
entry;  stating  concisely  the  facts  out  of  which  the  indebt- 
edness due  or  to  become  due  arose;  or  in  case  the  con- 
fession is  intended  to  secure  a  contingent  liability,  stating 
concisely  the  facts  constituting  the  liability,  and  showing 
that  the  sum  confessed  does  not  exceed  such  liability. 
The  object  of  the  statement  is  to  so  inform  persons  with 
whose  interest  the  judgment  conflicts  as  to  enable  them 
to  ascertain  the  truth  or  falsity  of  the  claims  on  which  it 
is  based.  The  statement  '^  should  be  specific  in  sums, 
dates,  and  considerations,  to  enable  other  creditors,  with 
reasonable  facility,  to  investigate  its  genuineness  and 
protect  themselves  from  fraud.'''  But  '4t  need  not  state 
enough  of  the  transaction  to  enable  creditors  to  judge 
without  inquiry  whether  the  matter  is  fair  or  not."  *  A 
statement  need  not  be  more  definite  than  a  complaint  on 

>  Wileozwm  «.  Barton,  27  Gal.  228;  >  Ghapin    «i    HoLarai,    lOS   Ind. 

S7  Am.  Deo.  66;  MoCalmont  v.  Fetera,  663. 

18  Serg.  k  R.  196;  Flanigaa  v.  Oonti-  *  Moody  «.  Towiuaad,  2  Abk  Fb 

nental  I.  Co.,  22  Neb.  ^;  Farmera'  S76. 

•tc.  Bank  v.  Mather,  90  Iowa,  283;  «  McDowell   «i   Daniel^  88  Btfb^ 

Caiapia  V.  McLaren,  105  Ind.  563.  143. 
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the  same  cause  of  action.^  While  the  right  to  amend  a 
defective  statement  may  be  granted  by  the  court,  in  the 
exercise  of  its  discretion,  it  will  rarely,  and  perhaps  never, 
be  allowed  to  prejudice  other  creditors  who  have  obtained 
judgment  and  other  liens  against  the  defendant  entitled 
to  precedence  over  the  judgment  by  confession,  and  the 
lien  and  proceedings  based  thereon,  in  the  absence  of 
lach  amendment.* 

§  550.  Verification  of  Statement.  —  That  the  defendant 
"believes  the  above  statement  of  confession  is  true,"  has 
been  held  to  be  a  sufficient  verification,  on  the  ground 
that  he  could  be  convicted  of  perjury  if  the  statement 
were  untrue.'  But  subsequently,  in  the  same  state  and 
by  the  court  of  last  resort,  a  similar  verification  was  de« 
cided  to  be  insufficient,  and  the  rule  was  established,  that, 
as  to  matters  within  the  knowledge  of  the  defendant,  he 
must  make  a  dired  statement,  and  as  to  other  matters  he 
must  state  his  information,  and  add  that  he  believes  it  to 
be  true.*  ''That  the  facts  stated  in  the  above  confession 
are  true,''  is  a  good  verification.*  If  the  verification  be 
defective,  it  may  be  amended  even  when  the  judgment  is 
offered  in  evidence  in  another  case.* 

§  551.  Signing  Statement. — If  the  verification  and 
statement  are  on  the  same  page,  and  the  signature  of  the 
defendant  is  to  the  former  only,  this  is  a  substantial  com- 
pliance with  the  requirement  of  the  statute,  that  the  state- 

iCordier  9.   SchloM,   12  Ctl.  148,  •Brran  v.  Miller,  28  Ho.  82;  75 

With  mpeot  to  the  •offioienoy  of  affi-  Am.  Bee.  107;  Welle  v.  Gieeeke,  27 

davite  and   etatemente   upoa  which  Minn.  478;  Symson  «.  Selheimer,  100 

jndgmeDta  ^7  oonfeesion  are  baaed,  K.  Y.  668. 

aee  Weingaa  «.  Gaah,  16  &  G.  44;  •Delaware    «.    Bnaign^   21    Barb. 

Hawaa  «.   Pritohard,    71    Ind.    166;  86. 

Hardenbrook  «.   Sherwood,   72   Ind.  •  Ingram  «.  Robbina,  83  N.  7.  409; 

403;  Sloane  «.  Anderaon,  57  Wia.  123;  88  Am.  Dea  893;  Cook  9,  Whipide, 

Kendig  v.  Marble,  58  Iowa,  629;  Dav-  56  K.  T.  160;  14  Am.  Bep.  202. 

eaport  «i  Leary,  95  N.  C.  203;  Welk  *  Moaher  v,  Heydriok,  80  How.  Fkv 

a  Gieaeke,  27  Minn.  478;  Grattan  fi  161;  45  Barb.  549. 

Matteaon,  64  Iowa,  229;  Malford  «.  •  Oook  v.  Whipple,  56  IL  7.  150; 

Stratum,  41  N.  J.  L.  466;  Harriwm  a.  14  Am.  Bep.  202. 
6ibbona»  71  N.  7.  58. 
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ment  ''mast  be  made  and  signed  by  the  defendant";Hat 
a  signing  by  the  defendant's  attorneys  is  not  permissiUei 
and  a  judgment  founded  thereon  is  void.* 

§  562.  Sufficient  Statements. — The  statement  need  not 
aver  in  the  terms  of  the  statute  that  the  amount  ''is  justlj 
due  or  to  become  due.''  What  the  statute  requires  is, 
that  the  facts  set  forth  shall  make  it  apparent  that  a  debt 
is  ''justly  due  or  to  become  due."  That  being  done,  an 
additional  averment  in  the  language  of  the  statute  is  sui* 
plusage.  Though  a  just  debt,  once  existing,  may  have 
been  released  or  discharged,  still  the  defendant  is  not  re- 
quired to  negative  all  the  conceivable  possibilities  of  the 
case,  and  therefore  the  statement  need  not  assert  that  the 
debt  has  not  been  paid  nor  otherwise  discharged.' 

§  553.  On  Promissory  Notes. — If  the  statement  is  upon 
a  promissory  note,  it  is  sufficient  to  set  forth  its  amount 
and  date,  with  the  consideration  for  which  it  was  made 
and  the  time  when  it  was  made  payable.^  The  words 
''that  amount  being  had  of  the  plaintiff  by  the  defendant" 
have  been  considered  a  sufficient  statement  of  the  con- 
sideration of  a  note;*  and  so  have  the  words  "being  for 
money  paid  by  plaintiff  for  me  on  the  real  estate  I  now 
own  at  Irving."*  A  statement  showing  the  date  and 
amount  of  a  note  and  the  time  when  due,  and  averring 
that  a  specified  sum  is  justly  due  for  principal  and  inter- 
est to  date,  is  insufficient.^  The  following  statements 
on  notes  have  been  held  insufficient:  "That  we,  A.  H., 
E.  H.,  and  J.  H.,  are  indebted  to  A.  B.  upon  a  note,  of 

I  Fardy  v.  Upton,  10  How.  Pr.  494;  affirming  28  Barb.  402;  Kirby  «.  liti- 

Post   V.    Coleman,    9    How.   Pr.   64;  gerald,  81  N.  Y.  417. 

Mosher  o.  Heydriok,  30  How.  Fr.  161;  *  Freligb  «i  Brink*  22  N.  Y.  418. 

45  Barb.  649.  *  Acker  «.  Acker,  1  Keyea,  891. 

>  Reynolds  v,  linooln,  71  OaL  183;  ^  Ohappel  v.  Chappel,  12  K.  Y.  215; 

French  v.  Edwards,  5  Saw.  266.  64  Am.  Deo,  496:  "Bank  of  Kinderiiook 

•  Lanning  9,  Carpenter,  20  N.  Y.  v.  Jenison,  16  How.  Fr.  41;  Wume- 

447.  brenner  a  Edgerton,   30  Barb.  165; 

•  <  Clements  «.  (}erow,  1  Keyes,  297;  Fond  o.  Davenport,  44  CaL  481;  Edg»r 

Kellogg  ff.  Cowing,  33   N.   Y.  408;  v,  Oreer,  7  Iowa,  13d. 
Lannihg  a  Carpenter,  20  N.  Y.  447; 
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which  the  following  is  a  copy''  (setting  out  copy);^  that 
the  debt  is  justly  due  to  plaintiffs  on  a  note  made  on  a  spe- 
cified date  by  defendant  to  plaintiffs  on  a  settlement  made 
.  at  a  certain  time  for  a  given  sum,  and  due  one  day  from 
date;*  that  the  note  was  made  (giving  date,  amount,  and 
time  of  payment)  ^'for  money  had  and  received  by  me  of 
said  plaintiff  at  my  request";'  that  the  note  was  given 
for  ''liabilities  incurred  by  the  plaintiff  for  me  by  his  in- 
dorsement of  my  notes,  which  the  said  plaintiff  is  to  pay 
or  has  paid";*  that  ''said  note  was  given  in  good  faith  for 
a  debt  justly  due  plaintiff,  and  is  unpaid,  and  this  con- 
fession of  judgment  is  given  without  fraud."*  The  fact 
that  the  confession  is  founded  on  a  promissory  note  does 
not  relieve  the  defendant  from  the  necessity  of  stating 
the  consideration  upon  which  it  was  based  with  the  same 
degree  of  certainty  as  if  the  confession  was  upon  the  origi- 
nal indebtedness.  Hence  it  is  not  sufficient  to  merely 
set  out  the  note,*  adding  that  it  was  given  in  consideration 
of  goods,  wares,  and  merchandise  sold  by  plaintiff  to  the 
defendant  prior  to  the  date  of  the  note.'  Where  a  con- 
fession is  upon  bills  of  exchange,  which  the  statement 
particularly  describes,  it  is  sufficient  if  it  further  states 
that  the  defendant,  being  in  need  of  money  at  a  date 
named,  drew  the  bills,  and  thereupon  negotiated  them  to 
the  plaintiff  for  a  sum  named, "  less  a  discount  at  the  rate 
of  eight  per  cent  per  annum."*  When  a  statement  is 
upon  a  bond,  its  consideration  is  not  sufficiently  set  forth 
by  showing  that  it  was  given  for  a  promissory  note  made 
by  defendant  to  A,  and  indorsed  by  A  to  plaintiff.  The 
mere  making  and  indorsing  of  a  note  is  no  sufficient  con- 

iBonnell  «.  Henry,  13  How.  Pr.  *  Kennedy     9,     how%     9     Iowa» 

148;  Kotris  v.  Denton,  30  Barb.  117|  680. 

Kendall   «.    Hodgiaa,   1    Bosw.   659;  *  Oayideon  «.  Alexander,  84  N.  a 

Mmray  v.  JadwKi,  •  H.   Y.  73;  59  621;  MoHenry «.  Shepard,  2  Mo.  App. 

Am.  Dea  516.  878. 

>  Dnnham  p.  Waterman,  17  N.  Y.  9|  '  Bryan  v.  Miller,  28  Mo.  32;  75 

72  Am.  Deo.  406.  Am.  Deo.  107. 

*  Daly  9.  Matthewi,  20  How.  Pr.267.  *  Meohanioa'  Bank  «l  Mayer.  93  Mob 

*  Von  Book  «L  Shnman,  13  How.  Pr.  417. 
472. 
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sideratioQ  for  a  bond,  unless  such  making  or  indorsing 
was  upon  some  consideration.'  The  consideration  for  the 
making  of  a  note  is  insufBciently  described  by  stating 
that  the  note  was  ''given  for  goods  sold  and  delivered 
and  money  had  and  received.  Indeed,  the  failure  to  state 
the  amount  due  severally  for  goods  and  for  money  itself 
would  be  fatal.''* 

g  664.  Goods  SolcL  — In  New  York,  statements  based 
on  indebtedness  for  goods  sold  and  delivered  have  fre- 
quently been  sustained,  though  exceedingly  vague  and 
indefinite  both  as  to  the  character  and  quantity  of  the 
goods  and  as  to  the  date  of  their  purchase.  The  author- 
ities in  that  state  show  that  it  is  sufficient  to  state  that 
the  indebtedness  ''has  arisen  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,"  and  that  such  sale  and  de- 
livery were  in  a  certain  month,  or  since  a  certain  day,  or 
within  the  last  two  years,  or  in  two  certain  years.*  A 
statement  that  the  "indebtedness  a/rose  on  the  sots  and 
conveyance  by  the  plaintiff  to  the  defendant  of  his  right, 
title,  and  interest  in  the  boats,  property,  and  effects  of 
William  Mastin  &  Co.,  in  January,  1864,"  was  regarded 
as  insufficient  by  Chief  Justice  Denio.  But  "on  eonsol- 
tation,  however,  it  appeared  that  all  the  other  judges  had 
come  to  the  conclusion  that  it  was  valid  because  it  was 
thought  to  affirm  with  reasonable  certainty  that  the 
amount  for  which  the  judgment  was  confessed  was  the 
agreed  price  to  be  paid  by  the  defendant  for  the  interest 
of  the  plaintiff  in  the  property  of  William  Mastin  &  Go. 
upon  the  purchase  by  defendant  of  that  interest."*  The 
vagueness  sanctioned  by  these  decisions  is  not  encouraged 
by  adjudications  made  in  other  states.  In  Wisconsin  a 
statement  showed  that  the  defendants  purchased  of  plain- 
tiffs "a  large  quantity  of  goods,  wares,  and  merchandise '' 

>  Reading  v.  Reading,  S4N.  J.  L.8SS.    Olaflin,   15  Iowa»  162;   Clementi  n 

*  Cordier  v.  SchloM,  IS  OaL  676.  Qerow,  1   K^ea,  297}  Neubanm  «. 

•  Delaware  v.  Bnmgn,  21  Barb.  85;    Kaim,  24  K.  Y.  326. 

QandaU  «.  Finn,  1  E^yes,  217;  Read  •ThompM>n«.yaayaehten,27K.Y. 
9.  Freooh,  28  N.  Y.  286;  Daniela  9,    568;  ravening  5  Abb.  Pr.  468. 
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of  a  specified  yaluei  and  that  a  sum  named  remained  un- 
paid. When  this  statement  came  before  the  supreme 
court  it  was  regarded  as  insufficient.  An  early  case  in 
New  York  declaring  that  *'  if  the  consideration  was  for 
goods  sold,  the  specification  ought  to  state  the  kind,  quan- 
tity, and  price  of  the  goods  and  the  time  of  the  sale,  as 
in  a  bill  of  parcels/"  was  approved  as  containing  a  cor- 
rect statement  of  the  law  on  the  subject.*  In  Missouri  it 
is  said  a  statement  ought  to  show  when  and  what  kind  of 
property  was  sold,  the  aggregate  price,  and  the  payments, 
if  any,  so  as  afford  a  clew  to  the  creditor,  if  he  wished  to 
investigate  the  matter;  but  that  the  statement  need  not 
be  as  precise  as  a  bill  of  particulars/ 

§  555.  For  Money  Lent. — It  is  sufficient  to  state  that 
the  defendant  is  indebted  for  a  specified  sum  of  money 
lent,^  giving  the  date  of  the  loaning.*  According  to  several 
New  York  cases,  a  statement  showing  that  money  ^^was 
lent  and  advanced  at  divers  times "  after  a  specified  date 
is  not  sufficiently  particular.*  But  the  position  taken  in 
these  cases  is  probably  overthrown  by  a  decision  of  the 
highest  court  in  the  same  state,  in  which  it  was  said  that 
the  statement  that  the  money  ''was  lent  by  plaintiff  to 
defendant  at  various  times''  after  a  certain  date  could  be 
supported  within  the  current  of  the  decisions.^ 

§  556.  For  Balance  Due. — A  statement  that  "this  con- 
fession of  judgment  is  for  and  upon  a  balance  of  account 
against  me  for  goods,  wares,  and  merchandise  purchased 
by  me^  of  plaintiffs  is  defective.  It  does  not  state  when 
the  goods  were  bought,  the  terms,  amount,  quality,  or 
kind;  neither  does  it  show  what  payments  have  been 

*Lawl«M   «.    Haokett^    16   Johna.  *  Johnston  v.   MoAosland,  9  Abb. 

149.  Pr.  214;  Clements  v.  Qerow,  1  Keyei^ 

s  Nichols  «.  Krib%  10  Wis.  76;  76  297;  reversing  30  Barb.  326;  Frost  9. 

Am.  Deo.  294.  Koon,  30  N.  T.  428. 

•Bryan  «.   MiUer,  28  Ma  32;  76  •Davis   v,    Morris,  21   Barb.   162; 

Am.  De&  107.  Stebbins  «.  East  Society,  12  How.  Pr. 

*M]llerii.CUrk,37Iowa,326;  Kern  410;  Daly  v.  Matthews,  20  How.  Pr. 

«.  Chaliant,  7  Minn.  487;  Kendig  «.  267. 

Marble^  68  Iowa»  629.  '  Frost  v.  Koon,  30  N.  Y.  428. 


S  657      JUDOBCENTS  ON  CONFESSION  WITHOUT  ACTION*       952 

made,  nor  how  the  balance  was  ascertained.^  For  like 
reaaonSi  it  is  not  sufficient  to  state  that  a  demand  sued 
upon  ''  was  given  the  plaintiff  for  the  balance  due  on  set- 
tlement/'*  or  '4s  a  balance  due  to  said  plaintiff  of  various 
sums  of  money  loaned  and  advanced  by  him  to  me,  the 
said  defendant,  during  a  period  from  July  1, 1886,  to  date, 
and  includes  interest  upon  such  loans  and  advances  to 
date."' 

§  557.  When  Void,  and  when  Voidable  only.  — Whether 
a  failure  to  substantially  comply  with  a  statute  concern- 
ing the  entry  of  judgments  by  confession  without  action 
makes  a  judgment  void  or  only  voidable  is  a  question  the 
answers  to  which  are  inharmonious.  Of  course,  if  the 
court  did  not  have  jurisdiction  over  the  subject-matter  of 
the  action,  or  over  the  party  against  whom  judgment  is 
entered,  it  must  be  treated  as  void;^  and  if  the  confession 
is  made  by  some  one  claiming  to  act  for  him,  but  haying 
no  authority  to  do  so,  the  court  has  no  jurisdiction  over 
his  person.*  A  judgment  based  upon  a  statement  signed 
by  the  defendant's  attorneys  has  been  held  void,*  though 
we  know  not  upon  what  ground.  The  only  ground  which 
we  can  conceive  upon  which  such  a  decision  can  be  sup* 
ported  is,  that  there  was  nothing  to  show  that  the  defend- 
ant submitted  himself  to  the  jurisdiction  of  the  court; 
but  we  suspect,  from  the  authorities  cited,  that  the  court 
proceeded  upon  the  ground  that  the  statute  must  be 
strictly  pursued. 

A  judgment  may  be  confessed  by  a  husband  and  wife, 
when  the  law  of  the  state  does  not  permit  the  entry 
against  her  of  a  judgment  by  confession,' or  it  may  pur- 
port to  be  the  confession  of  partners  or  others  jointly 
liable,  when  some  one  of  them  did  not  authorize  the  con- 
fession to  be  made.     In  either  event,  it  is  clear  that  the 

«  MUler  V.  Earle,  24  N.  Y.  110.  •  Spier  v.  Corll,  83  Ohio  St  238; 

*  Bernard  k  Ck>.  v.  DoagUa,  10  Iowa,     Gonery  v.  Rotchford,  34  La.  Ann.  520; 
370.  Gardner  v,  Bann,  132  BL  403. 

•  Wood  9.  Mitchell,  117  N.  Y.  439.        *  Reynolda  v.  Lincoln,  71  OaL  133; 
«  Smith  V.  Finley,  62  Ark.  373.  French  «.  £dward%  5  Saw.  266. 
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judgment  is  void  as  against  the  person  by  whom  its  en- 
try was  not  authorized.     But  what  is  its  effect  as  against 
the  others  who  submitted  themselves  to  the  jurisdiction 
of  the  courti  who  did  all  in  their  power  to  procure  the 
entry  of  the  judgment,  and  who  have  not  sought  to  have 
it  vacated?    Doubtless  thej  might  have  procured  its  va- 
cation by  a  timely  application;^  and  there  are  decisions 
asserting  that  the  judgment  is  an  entirety,  and  being 
void  as  to  one  defendant,  that  it  is  void  as  against  all;  and 
more  rational  decisions  holding  that  it  is  valid  as  against 
the  defendants  before  the  court,  until  they  procure  it  to 
be  set  aside  by  some  appropriate  proceeding.*    Upon 
principle,  we  see  no  distinction  between  judgments  by 
confession  unauthorized  as  against  some  of  the  defend- 
ants and  other  judgments  tainted  by  the  same  infirmity. 
As  we  have  heretofore  shown,*  the  assumption  was  for- 
merly made  that  judgments  were  necessarily  entireties, 
and  therefore  if  void  as  to  some  of  the  defendants  were 
void  as  to  alL    This  assumption  and  the  authorities  bear- 
ing upon  it  were  first  carefully  considered  and  explained 
by  Mr.  Frederick  J.  Brown,  in  an  article  published  in 
the  American  Law  Register  for  November,  1880/    The 
assumption  and  the  authorities  in  harmony  with  it  were 
shown  to  rest  upon  an  early  New  York  case,  in  which  the 
question  was  not  involved,  and  to  be  in  direct  conflict 
with  well-considered  decisions  necessarily  determining 
the  question.    At  the  present  time,  the  weight  of  the 
authorities  is  in  conformity  with  the  conclusions  reached 
in  this  article.* 

There  may  be  a  material  difference  between  judgments 
by  confession  entered  by  the  court  and  those  entered  by 
the  clerk  in  the  absence  of  any  direction  from  the  court. 
Where  the  court  acts  with  the  parties  before  it  and  sub- 
ject to  its  jurisdiction,  the  judgment  which  it  renders  and 

*  GhaplB  «.  Thompioii,  20  Oal.  6S1.  *  Antt^  mo.  136. 

•  North  ff.  MQdffo»  13  Iowa,  496;  81       « 19  Am.  Law  Beg.,  N.  a,  673- 
Am.  Doa  441;  "li^k  Bank'i  Appeal,    690. 

36  Pa.  St  46a.  •  AfUt,  aaa  186w 
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directs  to  be  entered  cannot,  upon  principle,  be  adjudged 
void.  Hence  such  a  judgment  cannot  be  collaterally 
avoided  on  account  of  the  absence  of  a  statement  or  affi- 
davit, or  of  defects  therein.^  If,  on  the  other  hand,  the 
judgment  is  entered  by  the  clerk,  without  first  being 
directed  by  the  court,  it  may  be  essential  that  every  pre- 
requisite of  the  statute  be  shown  to  exist,  on  the  ground 
that  the  clerk,  being  a  mere  ministerial  officer,  cannot  act 
except  under  the  conditions  prescribed  by  the  statute.* 
If  execution  be  issued,  and  a  sale  made,  the  title  of  the 
purchaser  is  not  dependent  on  the  statement's  correctness 
in  fact  or  perfection  in  form.'  The  insufficiency  of  the 
statement  throws  upon  the  plaintiff,  in  any  proceeding 
for  the  purpose  of  setting  aside  the  judgment,  the  burden 
of  showing  that  it  is  not  tainted  by  fraud,  and  that  facts 
sufficient  to  authorize  its  entry  in  fact  existed,  though 
not  set  forth  in  the  statement.*  The  plaintifif  may  main- 
tain an  action  to  set  aside  a  fraudulent  conveyance,  and 
to  subject  the  property  therein  described  to  the  lien  of 
his  judgment,  though  as  against  other  creditors  it  is 
supported  by  an  insufficient  statement.*  A  judgment  by 
confession,  valid  'in  the  state  where  entered,  is  valid  else- 
where.* A,  judgment  by  confession  is  not  void  because  en- 
tered before  the  debt  is  due  or  for  too  large  a  sum.^  The 
judgment  must  be  entered  in  fact,  and  an  execution  in 
advance  of  such  entry  is  void.*  In  Nevada,  where  the 
clerk  of  the  court  copied  the  statement  and  affidavit  in 

0 

^MiUer  v.  Earle,  24  N.  Y.  110;  Kirby  Gibbon^  71  N.  Y.  68;  Kensbum  n 

«.  Fitigenld.  31  N.  Y.  417;  Lee  «.  Keiiii,  21  K.  Y.  828. 

Figg,  37  CaL  328;  99  Am.  Deo.  271;  *  DaTidMiD  9.  Alennder,  84  N.  C. 

doad  «.  El  Dorado,  12  OaL  133;  73  821;  Oardner  «i  Bum,   132  10.  403; 

Am.  Dea  528;  Coolbaogb  «i  Boomer,  Taoker  o.  Qill,  81  lU.  238. 

30  Minn.  424;  Pond  «.  Dayenport,  44  •  Miller  v.  Barle,  24  N.  Y.  lia 

GkL   481;    Plnmmer   «.  Doaglaa,   14  ^Cordier  «.  SobloM,   18  OaL  876; 

Iowa,  89;  81  Am.  Dea  458;  How  v,  Richarda  v.  McMillan,  8  OaL  419;  6S 

Dorscheimer,  31  Ma  349;  Sheldon  9,  Am.  Dea  621. 

Stryker,  34  Barb.  118;  21  How.  Pr.  •  Neosbanm  «.  Keim,  24  N.  Y.  328. 

329;Marit7v.  Baitridge,  87Ind.2n;  •Coleman  v.  Waters,   13  W.  Ta. 

Ohapman  «.  MeLaren,  106  Ind.  583;  278. 

Oaley  v.  Morgan,  114  Ind.  350;  Ex  *  Adam  9,  Arnold,  88  HL  185. 

C^rte  Fuller,  1  Saw.  243;  Arnold  v.  >  Ling  «.  King  ft  Co.,  91  HL  671; 

cCorkle,  8  Baxt.  801;  Harrison  9.  King  9,  Frenob,  2  Saw.  44L 
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the  judgment-book,  and  added  the  words,  ''Judgment 
entered  April  14,  A.  D.  1874.  Attest:  J.  H.  Job,  clerk," 
and  indorsed  the  same  words  on  the  back  of  the  state- 
ment, this  was  adjudged  to  be  a  sufficient  entry  of  the 
judgment.^  A  judgment  by  confession  without  action, 
when  the  statute  has  not  been  pursued,  though  conceded 
not  to  be  absolutely  void,  may  be  avoided  in  various  ways 
by  persons  who  are  not  parties  thereto.  One  whom  the 
judgment  when  entered  did  not  prejudice  in  any  way  is 
not  entitled  to  impeach  or  avoid  it.  If  the  judgment  is 
permitted  to  stand,  and  a  sale  of  property  is  made  under 
it,  the  purchaser's  title  cannot  be  impeached  for  defects 
in  the  statement  by  one  who  had  no  lien  by  judgment 
when  such  sale  was  made.*  If,  on  the  other  hand,  there  is 
a  junior  judgment  creditor,  he  may,  upon  motion,  procure 
the  vacation  of  the  judgment  on  account  of  such  defects,' 
although  property  has  been  sold  to  the  plaintiff  there« 
under .^  A  junior  judgment  creditor  may  also  commence 
a  suit  to  set  aside  for  fraud  a  judgment  confessed  without 
action,'  in  which  case  the  fact  that  the  statute  was  not  pur- 
sued creates  a  presumption  that  the  judgment  is  fraudulent, 
and  therefore  void  as  against  such  creditor,  and  imposes 
on  the  person  claiming  the  right  to  retain  and  enforce 
such  judgment  the  duty  of  rebutting  this  presumption.* 

§  668.  Defendant's  Bight  to  Belief  from.  —  As  in  the 
case  of  judgments  by  default,  a  difference  of  opinion  is 
manifest  in  regard  to  the  right  of  the  defendant  to  ques- 
tion or  correct  the  errors  of  the  court  or  of  its  clerk. 
On  one  hand,  it  is  asserted  that  a  confession  of  judgment 
admits  the  law  to  be  against  the  defendant  as  well  as  the 

I  Humboldt  M.  &  M.  Co.  «i  Ttnjt  *  Bz  parte  Carroll,  17  8.  0.  440. 

11  Ney.  2Ml  *  Kohn  «l  Meyer,  19  &  0.  190. 

>  Miller  «.  Earle,  24N.  Y.  Ua  *Fond  v.  Davenport,  44  Oal.  481; 

•  Gharoel  v.  Ohappel,  12  N.  Y.  216;  Oordier  v.  Schloei,  18  GaL  576;  Rich- 

64  Am.  Deo.  496;  Bernard  «.  Donglaa,  arda  «.  MoMillan,  6  OaL  419;  65  Am. 

10  Iowa,  370;  How  9.  Doraoheimer,  31  Dea   621;  Wiloozson  «.  Burton,  27 

Ma  349;  Thompioa  «i  HintgeD*  11  GaL  229;  87  Am.  Deo.  66. 
Wii.ll2L 
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facts,  and  ^*  silences  all  contests  about  the  law  of  the  case."' 
On  the  other  hand,  "  it  has  been  held  that  although  the 
confession  of  judgment  is  a  waiver  of  formal  errors,  it 
does  not  prevent  the  defendant  from  objecting  to  errors 
of  substance/'  as  'Hhat  the  statement  required  to  be  filed 
in  writing  in  insufficient."  •  In  New  York,  a  judgment 
by  confession  may,  after  lapse  of  the  term,  be  set  aside 
for  a  defect  in  the  statement,  on  motion  of  a  junior  judg- 
ment creditor/  or  by  an  action  in  the  nature  of  a  credi- 
tor's bill.*  But  in  California  the  latter  is  the  exclusive 
remedy  recognized.*  Courts  of  law  exercise  an  equitable 
jurisdiction  over  judgments  entered  by  confession  upon 
notes  and  warrants  of  attorney,  and  it  is  necessary  to 
justice  that  they  should  liberally  exercise  that  jurisdi^ 
tion,  and  may  therefore,  on  application  of  the  defendant, 
vacate  them  and  permit  him  to  make  a  defeu^d  on  the 
merits,*  or  may,  when  they  are  entered  for  a  sum  in  excess 
of  that  authorized  by  the  warrant,  grant  f  elief  as  to  such 
excess.'  Where  it  clearly  appears  thaV  the  plaintiff  was 
not  entitled  to  the  judgment  on  the  Aotes  and  warrants 
of  attorney,  the  court  should  vacat^^  the  jiM^fment  and 
leave  him  to  pursue  the  orclinary  remedy  by  action.  Bat 
where  the  case  is  involved  in  d<^bt,  or  the  testimony  is 
so  contradictory  that  the  truth  cannot  be  ascertained 
with  reasonable  certainty,  the  defendant  should  be  let 
into  a  defense  on  the  merits,  the  judgment  in  the  mean 
time  being  allowed  to  stand  as  security  until  the  merits 
of  the  case  are  heard  and  determined,  all  proceedings 

I                                ^Bontav.  Clay,  1  Litt  27;  JeflfriM  How.  Pr.  142;  Bernard  ft  Oa «. Dong- 

9,  Morgan,  1  Pike,  169;  Bash  o.  Hal*  laa,  10  Iowa,  370. 

'                             oyon,  67  N.  G.  47;  Gamer  v.  Barleaon,  *  Doaham  «.  Watoniiaii»  17  K.  7. 

26  Tex.  348;  Heam  fu  State,  62  Ala.  9;  72  Am.  Dea  406. 

218.  *  Arrmgton  fi  Sherry,  6  Otl  611 

I  Montgomery  «.  Bamett,   8  Tex.  See  also  Sharp  v.  Dandle  B.  B.  Co.* 

143;   Bdgar  v,  Greer,   7   Iowa,   136;  106N.  C.  808;  19  Am.  St.  Bap.  933. 

Kennedy  «.  Lowe,  9  Iowa,  580;  Hop-  *  McAlUster'e    Appeal,   69  rk.  Si 

kins  V.  Howard,  12  Tex.  7.  804;  Heeney  «.  Alcoek,  9  DL  App^ 

•  Ohappel  «.  Ohappel,  12  N.  Y.  216;  431;  Stein  «.  Good,  116  Ind.  93;  MoOibs 

64  Am.  Deo.  496;  Baa  n,  Lawser,  18  «.  Snmner,  40  Wis.  886. 

How.  Pr.  23;  Bonnell  «i  Henry,  13  '  Adam  «.  Arnold,  86  IlL  181 
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upon  it,  however,  being  stayed  until  the  suit  is  finally 
decided.^  The  court  ought  not,  where  the  case  shown 
renders  it  proper  to  permit  the  defendant  to  contest  the 
plaintiff's  claim,  to  require,  as  a  condition  of  permitting 
such  contest,  that  the  defendant  first  bring  into  court  the 
sum  supposed  to  be  due.* 

§  558  a.  The  Effect  of  Judgments  by  Confession. — The 
effect  of  a  judgment  by  confession  is  not  substantially 
different  from  that  of  a  judgment  entered  in  a  contested 
litigation.  It  is  supported  by  the  same  presumptions.* 
Neither  the  defendant  nor  persons  acquiring  title  to  his 
property  subsequently  to  the  entry  of  the  judgment  can 
collaterally  impeach  or  avoid  it  by  showing  that  it  was 
entered  without  consideration,  or  founded  upon  an  illegal 
consideration,*  or  an  obligation  tainted  by  usury,*  nor  can 
they  otherwise  destroy  its  force  as  res  judicata.^  Strangers 
to  the  judgment  may  impeach  it  on  the  same  grounds  as 
other  judgments  are  impeachable  upon,  and  may  there- 
fore show  that  it  was  given  and  accepted  for  the  purpose 
of  hindering,  delaying,  or  defrauding  creditors,  or  forcing 
them  to  make  a  compromise,'  or  may  show  that  its 
date  or  recitals  are  not  true,*  but  cannot  impeach  it  for 
fraud  practiced  on  the  debtor  in  obtaining  his  confession, 
where  there  was  no  collusion  between  him  and  his  credi- 
tor.* The  defendant  himself  is  precluded  from  obtaining 
any  relief,  if  it  appears  that  his  object  in  confessing  the 
judgment  was  to  defraud  his  creditors.^*    A  judgment  by 

>  Waher  v.  Ensini,  1  HL  App.  118;  dea  «.  Brownfield,  4  Watts,  474;  Se- 

Condon  v.  Bease,  &  111.  159.  orist  v.  Zimmerman,  66  Pa.  St.  446; 

'  Page  V.  Wallace,  87  111.  84.  Weikel  «.  Long,  66  Pa.  St.  238;  Goff 

'  Oaley  «.  Momn,   114   Ind.   360;  o.  Dabbe,  4  iSxt,  300;  Appenon  v. 

AUen  V.  Norton,  6  Or.  344;  Qibboney  Gogen,   3  lU.  App.  48;  Davidaon  «i 

V.  Oibboney,  2  IlL   App.  322;  Shad-  Alexander,  84  N.  C.  621. 

rack  «.  Woolfolk,  82  Gratt  707;  Ken-  '  Bann  v.  Ahl,  29  Pa.  8t  887;  72 

dig  «.  Marble,  68  Iowa,  629.  Am.  Dea  639. 

*  Shnfelt  «i  Shnfelt,  9  Paige,  137;  *  Schuter  «.  Kader,  13  Ck>l.  329. 

37  Am.  Dea  381.  *  Dougherty'a  Estate,  9  Watte  k  S. 

'  Twogood    «.    Penoe,    22     Iowa,  189;  42  Am.  Deo.  326. 

643.  »  ShaUoroea  v.  Deati»  43  N.  J.  L. 

•  Wood «.  Bagley,  12  Ired.  83;  Brad-  177. 
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confesflioiii  whether  made  by  defendant  personallyi  or  by 
some  one  acting  under  a  warrant  of  attorney  granted  by 
him,  is  entitled  to  the  same  faith  and  credit  in  other 
states  as  it  has  in  the  state  wherein  it  was  entered.^ 


«.  W1iitii«j,  80  Ohio  St  S9;    SLingmaa  v.  Panlaoiit  1^  I>^  MI;  8 
Oolemiui  v.  Waten,  18  W.  Va,  878;    Am.  St  Rep.  811. 
NMhok  fw   FanrtU.   84   Neb^    180| 
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§  559.    Oonstitutional  and  LegUlatiye  ProTisioxui. — A 

judgment  of  any  of  the  courts  of  any  state  of  the  Ameri- 
can  Union  woold,  beyond  the  limits  of  the  state  in  which 
it  was  pronounced,  be  regarded  as  a  foreign  judgment^ 
were  it  not  for  the  provisions  of  section  1,  article  4,  of  the 
constitution  of  the  United  States/  and  of  an  act  of  Oon- 

*  The  section  of  tha  aonstitation  ra-  eia]  procaedinga  of  arary  other  state. 

iHiad  to  ia  M  followa:  "Fall  faith  And  tha  OongreM may  by  general  lawa 

•ad  credit  shall  be  giren  in  each  state  prescriba  tha  manner  in  which  snbh 

to  the  pnblio  acts,  reo<Krds^  and  Jndi-  acts,  records^  and  prooeadinga  shall 
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gress  passed  May  26,  1790,  and  reiucorporated  in  the 
Revised  Statutes.  It  was  for  a  while  insisted  by  some  of 
the  state  courts  that  these  provisions  were  not  designed 
to  do  more  than  secure  the  admission  of  judgments  in 
evidencOi  and  to  regulate  the  form  and  manner  in  which 
they  should  be  authenticated;  and  no  greater  effect  was 
for  some  time  in  some  parts  of  the  Union  given  to  a  judg- 
ment or  decree  pronounced  in  another  state  than  if  it 
were  pronounced  by  a  tribunal  in  some  foreign  conn- 
try.^  The  supreme  court  of  the  United  States,  in  a  de- 
cision which,  since  its  promulgation,  has  been  adopted 
throughout  the  Union,  declared  that  the  act  gave  to  the 
record  of  every  judgment,  when  duly  authenticated  and 
offered  in  evidence  in  another  state,  the  same  faith  and 
credit  to  which  it  was  entitled  in  the  state  whence  it  was 
taken;  that  if  in  such  state  it  had  the  faith  and  credit  ot 
evidence  of  the  highest  nature, — viz.,  record  evidence, 
— then  it  must  have  the  same  faith  and  credit  in  every 
other  state.*  The  case  in  which  this  decision  was  pro- 
nounced apparently  involved  a  mere  question  of  pleading. 
In  an  action  of  debt  brought  in  the  District  of  Columbia 
upon  a  judgment  of  ther  supreme  court  of  the  state  of 
New  York,  the  defendant  had  interposed  the  plea  of  nil 

be  proved,   and  the  effect  thereof."  dolph  v.  Keller,  21  Mo.  657;  £vaiii« 

Section  905  of  the  present  Revised  Instine,  6  Ohio,  117;  Bomf  «.  Bel- 

Statutee  of  the  United  States  first  pro-  knap,  22  Vt.  419;  Fnllerton  f^  Hortco, 

vides  for  the  mode  of  anthentication,  11  Vt.  425;  Hozie  v.  Wright,  8  Vi 

and  then  declares  that  "the  said  reo-  269;  Davis  v.  Connelly's  Ez'r,  4  & 

ords  and  judicial  proceedings  so  an-  Mon.  136;  Hensley  v.  Force,  12  Ark. 

thenticated  shall  have  such  faith  and  756;  Buchanan  v.  Port,  6  Ind.  964; 

credit  given  to  them  in  every  court  McJilton  «.  Love,  13  111.  486;  54  Am* 

within  the  United  States  as  they  have  Deo.  449;  Sharman  v.  Morton,  31  Oa 

by  law  or  nsajge  in  the  courts  of  the  4;  Butcher  v.  The  Bank,  2  Kan.  70;  83 

state  from  which  they  are  taken."  Am.  Dec.  446;  Thompson  «.  Emmert, 

>  Hammon  v.  Smith,  1  Brev.  110;  15111.  415;  Lawrence  vi.  Jarvis,  32  BL 

Lambkin  v,  Nance,  2  Brev.  99;  Bart-  304;  Duvall  v.  Fearson,  18  Md.  602; 

lett  V.  Knight,  1  Mass.  401;  2  Am.  Deo.  Pritohett  o.  aark,  3  Harr.  (Del.)  2*1; 

36;  Hitchcock  v.  Aicken,  1  Caines,  460;  Taylor  «.  Barron.  80  K.  H.  78;  64  Am. 

Taylor  v.  Bryden,  8  Johns.  173;  Paw-  Dec  281;  Fletcher  v.  Ferrel,  9  Dai^ 

ling  9.  Bird's  Ex'rs,  13  Johns.  192.  372;  85  Am.  Dec  143;  McMillan  a 

*  Mills  V.  Daryee,  7  Cranch,  481;  Lovejoy,  1 15  111.  498;  Richards  «.  6v^ 

Hampton  v.  McConnel,  3  Wheat.  234;  low,  140  Mass.  218;  Weir  «.  Vail,  66 

McElmoyle  v.   Cohen,   13   Pet   312;  Cal.  466;  Eastern  T.  B.  v.  Beebe,  53 

Borden  v.  Fitch,  15  Johns.  121;  8  Am.  Vt.  177;  38  AnL  Rep.  665;  Smith  a 

Dec.   225;  Andrews  9.  Montgomery,  Lathrop,  44  Pa.  St  326;  84  Am.  Vi^ 

19  Johns.  162;  10  Am.  Dec  213;  Ran-  448. 
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dd>eif  and  his  plea  had,  upon  demurrer,  been  adjudged 
bad.  Mr.  Justice  Story  delivered  the  opinion  of  the 
court.  He  first  took  care  to  remark  that  the  defendant 
had  had  full  notice  of  the  action  in  which  the  judgment 
sued  upon  was  rendered,  and  had  in  that  action  been 
arrested  -and  had  given  bail,  and  that  the  judgment 
must  therefore  be  conclusive  upon  him.  He  then  pro- 
ceeded as  follows:  ''  But  it  is  said  that,  admitting  that  the 
judgment  is  conclusive,  still  nil  debet  was  a  good  plea;  and 
nul  tiel  record  could  not  be  pleaded,  because  the  record 
was  of  another  state,  and  could  not  be  inspected  or  trans- 
mitted by  certiorari.  Whatever  may  be  the  validity  of 
the  plea  of  nU  debet  after  verdict,  it  cannot  be  sustained 
in  this  case.  The  pleadings  in  an  action  are  governed  by 
the  dignity  of  the  instrument  on  which  it  is  founded.  If 
it  be  a  record  conclusive  between  the  parties,  it  cannot  be 
denied  bnt  by  the  plea  of  nul  tiel  record;  and  when  Con- 
gress gave  the  effect  of  a  record  to  the  judgment,  it  gave 
all  the  collateral  consequences.  There  is  no  difficulty  in 
the  proof.  It  may  be  proved  in  the  manner  prescribed 
by  the  act,  and  such  proof  is  of  as  high  a  nature  as  an 
inspection  by  the  court  of  its  own  record,  or  as  exempli- 
fication would  be  in  any  other  court  of  the  same  state. 
Had  this  judgment  been  sued  in  any  other  court  of  New 
York,  there  is  no  doubt  that  nil  debet  would  have  been 
an  inadmissible  plea.  Yet  the  same  objection  might  be 
urged  that  the  record  could  not  be  inspected.  The  law, 
however,  is  undoubted  that  an  exemplification  would  in 
such  case  be  decisive.  The  original  need  not  be  pro- 
duced. Another  objection  is,  that  the  act  cannot  have 
the  effect  contended  for,  because  it  does  not  enable  the 
courts  of  another  state  to  issue  executions  directly  on  the 
original  judgment.  This  objection,  if  it  were  valid,  would 
equally  apply  to  every  other  court  of  the  same  state  where 
the  judgment  was  rendered.  But  it  has  no  foundation. 
The  right  of  a  court  to  issue  execution  depends  upon  its 
own  powers  and  organization.    Its  judgments  may  be  com- 
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plete  and  perfecti  and  have  full  effect,  independent  of  the 
right  to  issue  execution.  The  last  objection  is,  that  the 
act  does  not  apply  to  courts  of  this  district  The  words 
of  the  act  afford  a  decisive  answer,  for  they  extend  'to 
every  court  within  the  United  States/  Were  the  construc- 
tion contended  for  by  the  plaintiff  in  error  to  prevail, 
that  judgments  of  the  state  courts  ought  to  be  considered 
prima  facie  evidence  only,  this  clause  in  the  constitntion 
would  be  utterly  unimportant  and  illusory.  The  common 
law  would  give  such  judgments  precisely  the  same  effect 
It  is  manifest,  however,  that  the  constitution  contemplated 
a  power  in  Congress  to  give  a  conclusive  effect  to  such 
judgments,  and  we  can  perceive  no  rational  interprets- 
tion  of  the  act  of  Congress  unless  it  declares  a  judgment 
conclusive  when  a  court  of  the  particular  state  where  it  is 
rendered  would  pronounce  the  same  decision.''^ 

It  is  now  well  settled,  in  harmony  with  IfiOt  y.  iTiiryse, 
that  every  plea  to  an  action  on  a  judgment  of  another  state 
must  correspond  in  dignity  with  the  record  sued  upon. 
While  upon  the  one  side  a  judgment  having  the  dignity 
of  a  record  cannot  be  met  by  a  plea  of  nil  debet^  so  also  a 
judgment  not  regarded  as  a  record  cannot  be  contested 
under  the  plea  of  nvl  tiel  record.  Hence  this  latter  plea  is 
not  proper  when  an  action  is  brought  upon  the  judgment 
of  a  justice  of  the  peace,  or  of  any  inferior  tribunal  which 
is  not  a  court  of  record.*  In  an  action  upon  a  decree  for 
the  payment  of  a  specific  sum  of  money,  it  was  held  that 
neither  nil  debet  nor  nul  tiel  record  was  a  proper  plea;  that 
the  former  was  bad,  because  under  it  everything  is  thrown 
open  and  the  merits  may  be  contested;  and  that  the  latter 
was  equally  inadmissible  and  inappropriate,  because  the 
proceedings  in  courts  of  chancery  are  not  records.  ^It  is 
to  be  observed,"  said  the  court,  "  that  in  the  case  before 
the  court  the  plaintiff's  declaration  does  not  call  the  de* 
cree  in  chancery  a  record,  and  if  the  defendant  intended 
to  deny  that  any  such  decree  existed,  he  might  have 

*  Mail  ff.  Dniyatb  7  Oraaoh,  4BL  .  •  MoBlfatriek  «.  Taft^  10  Biufa,  16a 
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framed  his  plea  so  as  to  meet  the  avermeut  in  the  decla- 
ration; and  the  tender  of  the  issue  should  have  concluded 
to  the  country,  according  to  the  case  in  Yelverton/'^ 
Decrees  of  courts  of  equity,  as  well  as  judgments  at  law, 
are  within  the  protection  of  the  constitutional  and  statu- 
tory provisions  to  which  we  have  referred.  Hence  an 
action  may  be  maintained  in  one  state  upon  a  decree 
rendered  in  another  directing  the  payment  of  a  specific 
sum  of  money.*  Neither  a  judgment  nor  a  decree  can  be 
directly  enforced  beyond  the  state  in  which  it  was  en- 
tered. The  efiPect  of  process  thereon  is  restricted  to  the 
state  in  which  it  is  issued;  and  the  benefit  of  a  judgment 
or  decree,  outside  of  the  state  by  whose  court  it  was  pro- 
nounced, can  be  secured  only  by  some  action  thereon,  or 
by  presenting  it  as  a  defense  in  some  action,  or  by  offer- 
ing it  in  evidence  to  control  the  determination  of  some 
issue  upon  which  it  is  relevant.* 

§  560.  Jurisdictional  Inquiries.  —  The  language  of  the 
supreme  court  in  MiUs  y.  Duryte^  which,  substantially, 
was  but  a  quotation  from  the  act  of  1790,  that  a  judgment 
must,  in  every  state,  be*  given  the  same  faith  and  credit 
to  which  it  is  entitled  where  it  was  rendered,  was  so  com- 
prehensive and  distinct  as  to  seem  to  negative  the  exist- 
ence of  any  exception  to  the  broad  rule  here  laid  down, 
and  to  impart  to  such  a  judgment  in  all  cases  and  in  all 
localities  the  full  effect  of  a  domestic  judgment.  Hence, 
in  a  number  of  state  courts,  the  act  of  1790  has  been 
strictly  construed,  and  no  defei\se  whatever  has  been  en- 
tertained in  an  action  upon  the  judgment  or  decree  of  a 
sister  state,  which  would  have  been  rejected  if  offered  in 
a  like  action  brought  in  the  state  where  the  judgment 

1  Svuis  V.  Tatem,  0  Sarg.  k  R.  262;  *  Elizabethtown  S.  I.  v.  Oorber,  34 

11  Am.  Dea  717;  Doogh^  v.  Fawn,  K.  J.  Eq.  130;  McLore  v,  Benoeni,  2 

YelT.  226;  Baxl«y  v.  lioah,  16  Pft.  St.  Ind.  E<^  613;  40  Am.  Dec  437;  Tar- 

248;  66  Am.  Dea  494.  ley  «.    Dreyfne,   36    La.    Ann.    610; 

*  Howard  o.  Howard,  16  Maaa.  196;  Weaver  v.   Gressman,  21  Neb.  676; 

MeKein  9.  Odom,  12  Me.  94;  Fletoher  Garter  A  Bennett,  6  Fla.  214. 
«.  Ferral,  9Daii%  872;  86  Am.  Deo.l4ai 
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was  rendered,  even  though  such  defense  tendered  an  issue 
in  relation  to  the  jurisdiction  of  the  court  in  the  origiual 
action.  Especially  where  the  record  contained  clear  and 
positive  jurisdictional  recitals  has  the  defendant  been 
denied  the  right  to  controvert  those  recitals,  unless  they 
would  be  proper  subjects  of  controversy  in  similar  pro- 
ceedings in4he  jurisdiction  in  which  they  were  made.^ 

§  661.  Oases  Denying  the  Bight  to  Inquire  into  Juris- 
diction.  —  In  some  states  the  broad  ground  is  maintained 
that  in  all  caseSi  if  to  escape  the  judgment  where  it  was 
rendered  the  party  must  show  want  of  jurisdiction  on  the 
face  of  the  record,  he  cannot  escape  it  by  any  other  meant 
in  any  other  state.'  Now,  the  act  of  Congress  already 
mentioned,  after  providing  the  mode  of  authentication, 
declares  that  ''the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are,  or  shall  be  taken." 
In  some  of  the  states,  a  record,  silent  on  the  subject  of 
jurisdiction,  is,  when  collaterally  assailed,  supported  by 
incontrovertible  jurisdictional  presumptions.  In  other 
states,  while  less  effect  is  given  to  mere  pre9umptum8  of 
jurisdiction,  record,  declarations,  and  recitals  npon  this 
subject  are  regarded  as  of  that  high  **  and  uncontrollable 
verity  which  admits  of  no  plea  or  proof  to  the  contrluy.'' 
Whenever  a  judgment  of  either  of  these  states  is  made 
the  basis  of  an  action,  or  employed  for  any  other  legiti- 
mate object,  in  another  state,  it,  according  to  the  act  of 

^  Honalej  v.  Foroo  ft  Ca,  12  Ark.  2  McLean,  129;  May  «.  JaaeMii,  II 

756;  Bimalw  v.  Dawson,  4  Soam.  636;  Ark.  368;  WUooz  «.  Kassiek,  2  Miofa. 

89  Am.  Dec.  430;  Westcott  v.  Brown,  166;  Pritchett  v.  Clark,  5  Hair.  (Del.) 

13  Ind.  83;  Lawrence  v.  JanrU,  32  DL  63;   4  Harr.   (Del.)  280;  Warren  «. 

309;  Westerwelt  v.  Lewis,  2  McLean,  Lnsk,  16  Mo.  102;  Harbin  si.  Chiles, 

611;  Spencer  v.  Brockway,  1  Ohio,  20  Mo.  314;  Newoomb  «.  Peck,  17  Vt 

859;  13  Am.  Dec.  615;  Thompson  n  802;   44  Am.  Dec  840;   Looansport 

Emmert,  4  McLean,  96;  Lapham  v.  Qaa   Ca    «.  Enowlei»   2   raL    421: 

Briggs,  27  Vt.  26;  Lincoln  v.  Tower,  Wetherill  v.  Stillman,  65  Pa.  8L  106. 

2  McLean,  473;  Roberts  «.  Caldwell,  *  Lapham  v.    Briggs.    27  Yt.   26; 

5  Dana,  512;  Jacqnette  n,  Hnganon,  Wetherill  v,  Stillman,  65  Pa.  8k  106. 
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1790^  should  have  such  faith  and  credit  given  to  it  as  by 
law  or  asage  would  be  accorded  to  it  under  like  circum* 
stances  in  the  state  whence  it  is  taken.    In  the  act  there 
is  no  more  authority  for  disputing  its  direct  or  implied 
jurisdictional  adjudications  than  there  is  for  denying  its 
effect  upon  an  issue  by  it  determined  on  the  merits,  or  its 
operation  as  a  merger  or  extinguishment  of  the  original 
cause  of  action.    But  it  was  soon  perceived  that  a  man 
living  at  one  extremity  of  the  Union  might  be  made  the 
subject  of  judicial  proceedings  prosecuted  at  another  ex* 
tremity;  and  that  through  a  presumption  very  different 
from  the  real  facts,  or  from  direct  statements  incorporated 
in  the  record  and  as  false  as  they  were  explicit,  he  might  be 
subjected  to  great  wrong, — a  wrong  from  which  he  could 
escape,  if  at  all,  only  by  such  proceedings  as  would  be 
available  to  him  if  he  were  a  resident  within  the  state 
where  the  wrong  was  perpetrated.    Under  the  construction 
to  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  given  in  several  redent  cases,^  it  would 
seem  that  all   questions  regarding  the  jurisdiction   of 
courts  over  the  persons  against  whom  they  pronounce 
judgment  must  ultimately  be  determined  in  the  national 
courts,  or  at  least  according  to  the  principles  there  recog- 
nized  and  applied;  and  therefore,  the  wide  dissimilarity 
heretofore  existing  in  the  different  states  respecting  juris- 
dictional presumptions  and  recitals  must  ultimately  dis- 
appear.    If  so,  the  difficulty  of  conceding  in  every  state  to 
each  judgment  the  faith  and  -credit  to  which  it  is  entitled 
in  the  state  where  pronounced  will  be  very  materially 
diminished. 

§  562.  Oases  Holding  that  Jurisdiction  is  Always  Open 
to  Investigation. — A  proper  regard  for  the  inconvenience 
and  injustice  likely  to  ensue  from  giving  effect  to  the  let- 
ter of  the  law  should  have  resulted  in  the  exercise  of  the 
legislative  authority  vested  in  Congress,  and  by  means 

>  Belcher  «b  Chamben^  63  CaL  635;  Pennoyer  v,  Ke£;  95  U.  8.  714. 
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of  which  the  existing  statute  could  be  so  modified'  as 
to  efface  its  objectionable  features.  But  the  necessity  of 
such  an  amendment  has  been  overcome  by  judicial  cod« 
struction  or  judicial  legislation,  under  which  the  whole 
question  of  the  jurisdiction  of  the  court  pronouncing  the 
judgment  is  always  liable  to  be  reopened  at  the  option  of 
the  person  against  whom  such  judgment  is  asserted  in 
another  state.  A  judgment  record  of  another  state  is 
therefore  at  present,  in  many  of  the  states,  of  no  greater 
effect  than  a  foreign  judgment  upon  jurisdictional  issaes; 
the  jurisdiction  of  the  court  in  both  cases  being  open  to 
inquiry.*  "  The  cases  are  obviously  irreconcilable,  and 
something  may  be  said  on  either  side.  If  the  statutory 
provision  that  a  judgment  shall  have  the  same  faith  and 
credit  as  in  the  state  where  it  was  rendered  extends  to 
the  proceedings  of  the  court  as  set  forth  of  record,  a 
denial  of  notice  or  of  the  authority  of  the  attorney  will 
be  as  inadmissible  in  a  suit  on  the  judgment  of  another 
state  as  it  confessedly  is  when  the  action  is  based  on 
a  domestic  judgment.  If,  on  the  other  hand,  the  design 
of  the  constitution,  as  interpreted  by  the  statute,  is  thai 
the  judgment  should  not  be  conclusive  unless  the  court 
had  jurisdiction  of  the  cause  and  the  parties,  there  will 
always  be  room  for  the  preliminary  inquiry  whether  the 
defendant  was  notified  or  appeared  voluntarily  without 
process.     Between   these  views  there  is,  seemingly,  no 

1  Kerr  v.  Kerr,  41  K.  T.  272;  Kane  .  tk  Ferris,  6  Hontt.  34;  Than  «.  Sal- 

V.  Cook«  8  Cal.  449;  BUsell  v.  Briggs,  monsoii,  37  Kan.  441;  Sevier  «.  Bod- 

9  Mass.  468;  6  Am.  Deo.  88;  HuU  «.  die,  51  Mo.  680;  Jones  «.  Jones,  108 

W^illiama,  6  Pick.  240;  17  Am.  Deo.  N.  Y.  415;  2  Am.  St  Rep.  447;  Baalej 

356;    Shamway  v.  Stillman,   4  Cow.  «.  Martin,  119  Ind.  103;  Marx*.  Fore, 

292;   15  Am.  Deo.  374;  Christmas  «.  51  Mo.  69;  11   Am.  Bep.  432;  NoUe 

Russell,  5  Wall.  305;  Borden  v.  Fitoh,  «.  Thompson  OU  Ca,  79  Pa.  St.  354; 

13  Johns.  121;  8  Am.  Deo.  325;  Marr  21  Am.  Rep.  66;  Zepp  «.  Eager,  70 

«.  Wetzel,  3  Col.  2;  Hunt  v.  Hunt,  72  HI.  223;  Wright «.  Andrews,  130  Mass. 

N.  Y.  217;  28  Am.  Rep.  129;  McLaren  149;  GUlespie  v.  Commercial  Ins.  Ca, 

V.  Kehler,   23  La.   Ann.   80;  8  Am.  12Gray,20l;  71  Am.  Dea  743;  QroTcr 

Rep.  591;  MoCaulev  v.  Hargroves,  48  ft  B.  S.  M.  Co.  v.  Radoliffe,  66  Md.  511; 

Oa.  50;   15  Am.   Kep.  660;   Hood  v.  OHourke  «.  Chioago  eto.  R'j  Co.,  55 

State,  56Ind«  263;  26  Am.  Rep.  21;  Iowa,   332;    Finneran  «.   Leonard,  7 

Bartlett  «.   Knight,  1   Mass.  401;  2  Allen,  54;  83  Am.  Dec  665;  FolmtL 

Am.  Dea  36,  and  note;    Barrett  v.  Colnmhian  Ins.  Co.,  99  Man.  867;  96 

Oppenheimer,  12  Heisk.  298;  Mitchell  Am.  Dea  747. 
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middle  ground,  and  the  balance  of  convenience  inclines 
strongly  in  favor  of  the  latter  doctrine/'^  The  efiPect  of 
the  provisions  of  the  act  of  1790  upon  this  very  mate- 
rial question  being  thus  involved  in  the  doubt,  there  re- 
sulted a  large  number  of  adjudged  cases,  opposite  in  the 
nature  of  the  conclusions  announced,  and  very  nearly  equal 
in  the  numbers  opposed  to  each  other;  and  this  doubt  and 
dissension  could  be  removed  only  by  the  decisions  of  the 
supreme  court  of  the  United  States.  We  shall,  in  the 
next  section,  show  that  the  question  has  at  last  been 
finally  solved,  and  thatthe  solution  reached  leaves  the 
indgmentfl  of  courts  of  sister  states  always  suoTect  to  at- 
tack  on^1\ujsjictional  grounds. 


§  563.    Effect  of  Recitals  and  Averments  in  the  Records. 

— The  general  recital  that  the  defendant  appeared  is,  even 
in  those  states  where  direct  jurisdictional  statements  are 
regarded  as  conclusive,  susceptible  of  explanation  and 
avoidance  by  showing  that  the  appearance  was  by  an  un- 
authorized attorney.  It  is  also  thought  to  involve  no  con- 
tradiction of  the  record  to  show  that  the  attorney  whom  it 
declares  appeared  for  the  defendant  had  no  authority  so  to 
do.*  *'In  these  instances,  however,  and  others  of  a  like 
kind,  the  courts  have  relied  on  the  well-known  rule  that 
estoppels  must  be  certain,  as  a  reason  for  admitting  evi- 
dence that  might  have  been  shut  out  by  a  clear  and  posi- 
tive recital.  There  was  said  to  be  no  direct  or  necessary 
conflict  between  an  averment  on  the  one  part  that  the 
defendant  appeared,  and  proof  on  the  other  that  the  ap- 
pearance was  by  an  attorney  who  did  not  represent  the 
defendant.  And  there  has  been  a  manifest  reluctance  to 
go  beyond  this,  and  assume  the  responsibility  of  holding 
that  an  unequivocal  allegation  that  the  defendant  was 

>  2  Am.  Lead.  Cu.,  6ih  ed.,  646.  Am.  Rep.  646;  Koonoe  v.  Batler,  84 

s  Lawrence  ».  Jam%  32  Bl.   304;  N.  0.  221;  Sherrard  v.  KeTin%  2lnd. 

BaltseU  «.  Hosier,  1  Iowa,  688;  63  Am.  241;  52  Am.  Deo.  508;  Welok  «.  Sykei, 

Dec  466;  Price  v.  Ward,  26  N.  J.  L.  3  Gilm.  197;  44  Am.  Dec.  689;  Harshey 

225;   Arnott  v.  Webb,   1  DUl.   362;  v.  Blackmarr^  20  Iowa»  661;  89  Auk 

Oilman  »  Oilman*  126  Maak  26;  30  Deo.  52a 
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served  personally,  or  entered  a  personal  appearance,  can 
be  disproved  by  parol  evidence."  ^  Nevertheless,  numer* 
ous  cases  exist  in  which  the  authority  to  controvert  the 
truth  of  unequivocal  allegations  found  in  the  record  ia 
regard  to  jurisdiction  is  affirmed  in  express  terms  or  by 
necessary  implication.*  There  is  now  no  doubt  that  "a 
defendant  sued  here  upon  a  judgment  recovered  against 
him  in  a  court  of  record  of  another  state,  in  which  it  is 
recited  that  he  was  served  with  process  or  appears  by  attor- 
ney, may  controvert  such  recital,  and  show  that  he  was  not 
served  with  process,  was  not  in  any  manner  brought  into 
court,  had  not  submitted  himself  to  its  jurisdiction,  or 
appeared  therein  by  attorney  or  otherwise."*  The  rule  is 
the  same  when,  instead  of  contradicting  a  mere  jurisdic- 
tional recital,  the  defendant  undertakes  to  show  that  the 
return  of  service  indorsed  on  the  summons  is  false.*  In 
the  case  of  Christmas  v.  RibsseU,  5  Wall.  305,  the  supreme 
court  of  the  United  States  stated  that  the  judgments  of  a 
state  court  ''are  open  to  inquiry  as  to  the  jurisdiction  of 
the  court  and  notice  to  the  defendant."  This  question 
was  not,  however,  involved  in  the  case  then  under  consid- 
eration, and  this  statement  was  made  by  way  of  illustra- 
tion, rather  than  of  decision.  But  at  a  later  day  the 
decision  of  the  precise  question  became  necessary,  and 
resulted  in  the  affirmance  of  the  rule  that  the  jurisdiction 
of  the  court  may  be  assailed  even  in  direct  opposition  to 

^2  Am.  Lead.  Oas.,  5th  td.,  643.  432;  Eatley  o.  McOlinton.  83  Tex.  288; 

See  also  ante^  sec.  660.  Aldrioh  v.  Kinney,  4  Conn.  380;  10 

*  Finaeran  v.  Leonard,  7  Allen,  64;  Am.  Dec  151;  Brown «.  EUton,  98  Ind. 

86  Am.  Deo.  666;  Norwood  v.  Cobb,  691;    Wood  v.  Wood,   78    Ky.  624; 

15  Tex.  500;  Rape  v.  Heaton,  9  Wis.  Thorn   v,   Salmonson,   37    Kan.  441: 

328;  76  Am.  Dec  269;  Kerr  v.  Kerr,  Naptonv.  Leaton,  71  Ma  358;  Chaoey 

41  N.  Y.  272;  Starbuck  v.  Murray,  6  v.  Bryan,  15  Lea,  589;  Kingsbuy  «. 

Wend.  148;  21  Am.  Dec.  172;  Noyes  Yniestra,  59  Ala.  320;  Frothingham  v. 

V.  Butler,  6  Barb.  613;  Norwood  v.  Barnes,  9  R.  I.  474. 

Cobb,  24  Tex.  561;  Kane  v.  Cook,  8  "  Kingsbury «.  Yniestra,  69  Ala.  320; 

Cal.  449;  Hoffman  V.  Hoffman,  46  N.Y.  People  v.  Dawell,  26  Mich.  247;  12 

30;  7  Am.  Rep.  299;  Pollard  «.  Bald-  Am.  Rep.  260;  Bowler  v.  Huston,  30 

win,  22  Iowa,  328;  Carleton  v.  Bick-  Gratt.  266;  32  Am.  Rep.  673. 

ford,  13  Gray,  591;  74  Am.  Dec  652;  «  Webster  «.  Hunter,  60  Iowa»  215s 

McDermott  v.  Clay,  107   Mass.  501;  Lowe  v.  Lowe,  40  Iowa,  220L 
Marx  V.  Fore,  51  Mo.  69;  11  Am.  Rep. 
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the  recitals  in  tbe  record;^  and  very  soon  afterwards  the 
same  court  determined  that  parol  evidence  was  admissible 

^ThompMn  9,  WhitmMu  IS  WalL    that  *fiill  fmith  and  oradit  BbaU  b« 
457;  1  dkt.  L.  J.  308.    This  wm  an    giveo  in  aaoh  state  to  the  public  aoti^ 
action  in  the  cireait  oonrt  of  the  eoafh*    reoorde,  and  Judicial  proceeding!  of 
era  distriot  of  New  Ymrk,  bronsht  by    every  other   state,'  and   the  act  of 
Whitman,  a   citizen  of   New  Yori^    Congreaa  paaaed  to  carry  it  into  effMt^ 
against  Thompson,  sheriff  of   Mon«    it  is  dear  tiiat  tiie  record  in  qnestion 
month  County,  New  Jersey,  for  taking    would  not  be  condusiTe  as   to  the 
and  carrying  away  the  rioop  Anna    facts  necessary  to  give  the  Justices  of 
Whitman,  and  her  cargo,  furniture,    Monmouth  Gonnty  Jurisdiction,  what- 
aad  anpareL     The  shenff,  to  Justi^    ever  might  be  its  «ffect  in  New  Jersey, 
the  taung,  pleaded  that  the  plaintiff.    In  anv  other  state  it  would  be  re- 
a  resident  of  New  York,  was  raking    garded  like   any  foreign   judgment; 
and  gathering  dams  ^th  his  doop,  in    and  as  to  a  foreign  judgment  it  is  per^ 
Monmouth  County,  at  the  time  of  its    fectly  well  settled  that  the  inquiry  is 
leisure,  contrary  to  the  laws  of  New    alwavs  open,  whether  the  court  by 
Jersey,  and  that  the  defendant,   as    which  it  was  rendered  had  Jurisdio- 
iheriff,  and  under  and  by  virtue  of    tion  of  the  person  or  thing.     '  Upon 
said  Uws,  seiaed  the  doop  within  the    principle, 'says Chief  Justice  Marshall, 
limits  of  Hud  county,  and  informed    '  it  would  seem  that  the  operation  of 
agamst  her  before  two  justices  of  the    every  judgment  must  depend  on  the 
peace,  by  whom  she  was  condemned    power  of   the  court  to  render  that 
and  wdered  sold.    The  plaintiff  took    judgment,  or  in  other  words,  on  its 
inue  on  this  plea  by  denying  that  the    jurisdiction  over   the  subject-matter 
leisure  was  in  Monmouth  County.   On    which  it   has  determined.    In  some 
the  trial  the  defendant  produced  a    cases,  that  jurisdiction  unquestionably 
record  of  the  proceedings  before  tbe    depends  as  well  on  the  state  of  the 
justices,  which  stated  the  offense  to    thmg  as  on  the  constitution  of  the 
have  been  committed  and  the  seizure    court.     If  by  any  means  whatever  a 
to  have  been  made  within  that  county,    price  court  should  be  induced  to  con* 
The  court  instructed  the  jury  that  this    demn  as  prise  of  war  a  vessel  which 
record  was  pninui/aai  evidence  only  of    was  never  captured,  it  could  not  be 
the  jurisdictional  facts  stated  therdn.    contended    that    this    condemnation 
The  jury  found   specially  that   the    operated  a  change  of  property.     Upon 
seisare  was  made  in  New  Jersey,  but    principle,  then,  it  would  seem  that^ 
not  in  Monmouth  County,  and  further,    to  a  certain  extent,  the  capadty  of 
that  the  plaintiff  was  not  on  the  day    the  court  to  act  upon  the  thing  con- 
of  the  seizure  engaged  in  taking  cbuns    denmed,  arising  from  its  being  within 
in  that   county.     Judgment   having    or  without  their  Jurisdiction,  as  well 
been  entered  for  the  plaintifl^  the  de-    as  the  constitution  of  the  court,  may 
fendant  prosecuted  his  writ  of  error    be  considered  by  that  tribunal  which 
to  the  supreme  court  of  the  United    is  to  decide  on  the  effect  of  the  sen* 
Statea    Mr.  Justice  Bradley,  in  de-    tence':  Roee  v.  Himely,  4  Cranch,  269. 
livering  the  opinion  of  that  courts  con-    To  the  same  effect,  see  Story  on  the 
ceded  that  the  record  stated  *'with    Constitution,  c.  29;    1  Greenl.   Ev., 
due  particularity  suffldent    facts  to    sec  640. 

give  the  justices  jurisdiction  under  "  The  act  of  Congress  above  referred 
the  law  of  New  Jersey,"  and  that  the  to,  which  was  passed  the  26th  of  May, 
judgment  must  be  reversed  unless  1790,  after  providing  for  the  mode  of 
"that  statement  could  be  questioned  authenticating  the  acts,  records,  and 
collaterally  in  another  action  brought  judicial  proceedings  of  the  states,  de- 
in  another  state."  He  then  proceeded  dares:  'And  the  said  records  and  ju- 
to  the  consideration  of  the  oonstitu-  didal  proceedinffs,  authenticated  as 
tion  and  statutee  upon  the  subject^  aforesaid,  shall  have  such  faith  snd 
and  the  previous  decisions  made  there-  credit  given  to  them  in  every  court 
under,  and  in  so  doing  said:  ''With-  within  the  United  States  as  they 
out  that  provision  of  the  constitution  have  by  law  or  usage  in  tbe  courts  of 
of  tbe  United  States  whidi  declares    the  state  from  whence  the  said  records 
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to  contradict  the  return  of  service  indorsed  by  a  sheriff  on 
the  summons  in  the  case«^ 


an  or  thall  b«  taken.'    It  bM  been  aWdmioe.     No   oxeentiaii   caa 

•nppoMed  that  thia  act,  in  connection  npNon  each  Judsmenta  without  a  nev 

with     the    eonstitational     proyiaion  anit  in  the  trionnala  of  otber  itatea 

which  it  waa  intended  to  carry  ont^  And  they  enjoy,  not  tha  right  of  pmw 

had  the  efifect  of  rendering  the  jndg*  ity  or  lien  which  thay  Eave  in  tlw 

menta  of   each   atata   equivalent   to  atate  where  they  are  pronoonced,  bit 

domeatic  judgments  in  every  other  only  that  which  the  tex  fori  i^ivet  t» 

■tate,  or  at  least  of  giving  to  them  in  them  by  ita  own  lawa  in  tiieir  chir- 

every  other  atate  the  aame  effect  in  aoter  of  foreign  jndgmentt.'    Haay 

all  respects  which  they  have  in  the  caaea  in  the  atate  oonrta  are  referred 

atate  wnere  they  are  rendered.    And  to  by  Justice  Story  in  support  of  tUs 

the  language  of  thia  court  in  Milla  ei  view.    Ohaneellor  ELent  axpresies  tfat 

Duryee,  7   Oranch,  484,  seemed   to  same   doetrina   in   nearly  tiie  suit 

give  countenance  to  thia  idea.    The  worda  in  a  note  to  hia  Commentuio^ 

court  in  that  ease  held  that  the  act  vol.  1,  p.  281.    See  alao  voL  2,  p  96» 

gave  to  the  judgments  of  each  state  note,  and  oases  dted.      'Hie  doetriat 

the  same  oonduaive  effect  aa  records  in  Milla  «.  Duryee,'  w^jm  he,  'ia  to  bt 

in  all  the  states  as  they  had  at  home,  taken  with  the  qualincation  that  ia 

and  that  ml  debet  could  not  be  pleaded  all  inatancea  the  juriadictioa  of  As 

to  an  action  brought  thereon  in  an-  court  rendering  the  judament  may  bt 

other  state.    This  decision  haa  never  inquired  into^  and  the  pba  of  niiddeL 

been  departed  from  in  relation  to  the  wiu  allow  the  defendant  to  ahow  thil 

general  effect  of  such  judgments,  where  the  court  had  no  jurisdiction  over  hn 

the  questions  raised  were  not  ques*  person.    It  is  only  when  the  jorisdie- 

tions  of  jurisdiction.    But  where  the  tion  of  the  court  in  another  state  is 

jurisdiction  of  the  court  which  ren*  not  impeached,  either  aa  to  the  sab- 

dered  the  judgment  haa  been  aaaailed,  ject-matter  or  the  peraon,  that  tbs 

Juite  a  different  view  has  prevailed,  record  of  the  judgment  ia  entitled  to 

ustioe  Story,  who  pronounced   tha  full  faith  and  cremt.    The  court  mnifc 

judgment  in  Milla  v.  Duryee,  in  hia  have  had  jurisdiction  not  only  of  the 

commentary  on  the  Constitution,  sec*  coubb,  but  of  the  partieM,  and  in  tiiat 

tion  1313,  after  stating  the  general  eaae  the  judgment  ia  final  and  eoa- 

doctrine  established  by  that  case  with  elusive.'     The  learned    commentetor 

reigard  to  the  conclusive  effect  of  judg-  adds,    however,    this   qualifying  n- 

menta  of  one  state  in  every  other  state,  mark:  '  A  apecJal  plea  in  bar  of  a  rnit 

adds:   'But  this  does  not  prevent  an  on  a  judgment  in  another  atate,  tobt 

inquiry  into  the  jurisdiction  of  tha  valid,   mnat  deny  by  poaitive  arer^ 

court  in  which  the  original  judgment  menta  every  fact  which  would  go  to 

was  given  to   pronounce  it,  or  the  show  that  the  court  in  another  ststa 

right  of  the  state  itself  to  exercise  had  juriadiction  of  tha  person  cr  of 

authority  over  the  person  or  the  sub-  •  the  subject-matter.' 
ject-matter.    The  constitution  did  not        "In  the  oaae  of  Hampton  «i.  MeCoa- 

mean  to  confer  [upon  the  states]  a  nel,  3  Wheat.  234,  this  court  reiterated 

new  power  or  junsaiction,  but  simply  the  doctrine  of  Mills  «.  Duryee,  that 

to  reffulate  the  effect  of  the  aoknowl-  *the  judgment  of  a  state  court  should 

edged  jurisdiction  over  persona  and  have  the  aame  credit^  validity,  sad 

things  within  their  territory.'    In  the  effect  in   every  other  oonrt  of  tha 

Commentary  on  the  Conflict  of  Laws,  United  States  which  it  had  in  tha 

section  609,  substantially  the  same  re*  atate  courts  where  it  was  pronoaDoed; 

marks  are  repeated,  with  this  addi-  and  that  whatever  pleaa  were  good  to 

tion:   '  It  [the  constitution]  did  not  a  suit  therein  in  such  state,  and  nooo 

make  the  judgments  of  otiier  statea  others,  could  be  pl«aded  in  anjr  cooii 

domestic  judgments  to  all  intents  and  in  the  United  Statea.'    But  m  the 

purpoeea,   but   only  gave  a   general  aubsequent   caae   of    McElmoyle   a 

validity*  faith,  and  credit  to  them  aa  Cohen,   X8  Pet.  812^  the  oonrt  ex- 

A  Enowles  «.  Gaslight  eta  Co.,  19  Wall  68. 
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§  564.  Jurisdiction  of  State  Courts  OonHned  in  State 
Lines.  —  It  is  said  that  '*  no  sovereignty  can  extend  its  pro- 
plained  that  neither  in  Blilla  v,  Dnr-  New  York  under  a  local  itatate  against 
^ee  nor  in  Hampton  «l  McConnel  was  two  defendants,  only  one  of  whom  was 
it  intended  to  ezolnde  pleas  of  avoid-  served  with  process,  the  other  being 
snoeand  satisfaotioii,  saohaspayment»  a  resident  of  lionisiana.  In  that  case 
statute  of  limitations,  etc.,  or  pleas  it  was  held  by  this  court  that  the  judg- 
denying  the  lurisdietion  of  the  court  ment  was  void  as  to  the  defendant  not 
in  whu£  the  judgment  was  given;  and  served,  and  that  the  law  of  New  York 
quoted  with  approbation  the  remark  could  not  make  it  valid  outside  of  that 
of  Justice  Stray,  that  'the  oonstitu-  state;  that  the  constitutional  provis- 
tion  did  not  mean  to  confer  a  new  ion  and  act  of  Consress  giving  full 
power  of  jurisdiction,  but  simply  to  faith,  credit,  and  eroct  to  the  judg- 
regulate  ^e  effect  of  the  acknowl-  ments  of  each  state  in  every  other 
edped  jurisdiction  over  person  and  state  do  not  refer  to  judgments  ren- 
thmgs  within  the  state/  dered  by  a  court  havmg  no  jurisdic* 

"The    ease   of   Landes   «•   Brant^  tion  of  the  parties;  that  the  mischief 

10  How.   348,  has   been  quoted   to  intended  to  oe  remedied  was  not  only 

■how  that  a  judgment  cannot  be  at-  the  inconvenience  of  retrying  a  cause 

tscked   in    a    collateral    proceeding,  which  had  once  been  fairly  tned  by  a 

There  a  judgment  relied  on  by  the  competent  tribunal,  but  abo  the  un- 

defendant  wss  rendered  in  the  terri-  certainty  and  confusion  that  prevailed 

tory  of  Louisiana  in  1808,  and  tiie  in  England  and  this  country  as  to  the 

objection  to  it  was  that  no  return  credit  and  effect  which  should  be  ffiven 

sppeared  upon  the  summons,  and  tiie  to  foreign  judgments,  some  courtshold- 

derendant  was  proved  to  have  been  ing  that  they  should  be  conclusive  of 

abflent  in  Mexico  at  the  time;  but  the  the  matters  adjudged,  and  others  that 

judgment   oommenoed  in  the   usual  they  should  be  regarded  as  only  ptima 

form:  'And  now  at  this  day  come  the  fade  binding.    But  this  uncertainty 

parties  aforesaid,  by  their  attorneys,*  and  confusion  related  only  to  valid 

eta    The  court  pertinently  remarked  judgments;  that  is,  to  judgments  ren- 

{page  371]  that  the  defendant  may  have  dered  in  a  cause  in  which  the  court 

eft  behind  counsel  to  defend  suits  had  jurisdiction  of  the  parties  and 

brought  against  him  in  his  absence,  cause,  or,  as  might  have  been  added, 

bat  that  if  the  recital  was  false,  and  in  proceedings  in  renu  when  the  court 

the  judgment  voidable   for  want  of  had  jurisdiction  of  the  ret.    No  effect 

notice,  it  should  have  been  set  aside  was  ever  eiven  by  an^  court  to  a  judg- 

by  oucfjto  querela  or  motion  in  the  ment  rendered  by  a  tribunal  which  had 

usaalwav,  and  could  not  be  impeached  not  such  jurisdiction.     'The  interna- 

eollaterally.    Here  it  is  evident  the  tional  law  as  it  exiited  among  the 

proof  faUed  to  show  want  of  jurisdic-  states  in  1790,'  sajr  the  court  (page 

tion.    The  narty  assailing  the  judg-  176),  'was,  that  a  judgment  rendered 

ment  shoula   have  shown   that  the  in  one  state  assuming  to  bind  the  per- 

coaniel  who  appeared  were  not  em-  son  of  a  oitisen  of  another  was  void 

ployed  by  the  defendant,  according  to  within  the  foreign  state,  when  the  de- 

the  doctrine  held  in  the  cases  of  Shnm-  fendant  had  not  been  served   with 

way  «L  Stillman,  6  Wend.  453;  Aldrich  process  or  voluntarily  made  defense, 

v»  Kinney,  4  Conn.  3S0;  10  Am.  Dea  because  neither  the  legislative  juris- 

151;  and  Price  «.  Ward,  25  K.  J.  L.  diction  nor  that  of  courts  of  justice 

225.    The  remark  of  the  oourt  that  had  binding  force.    Subject  to  this 

the  judgment  could  not  be  attacked  established   principle,    Congress  also 

in  a  oollatoral  proceeding  was  unne-  legislated;  and  the  question  is,  whether 

oessary  to  the  decision,  and  was,  in  it  was  intended  to  overthrow  this  prin- 

eflBset,  overruled  by  the  subseouent  ciple,  and  to  declare  a  new  rule  which 

eases  of  D*Aroy  «.  Eetohum  and  Web-  would  bind  the  citisens  of  one  stete  to 

ster  V.  Reid.    D'Arcy  «.  Ketehups,  ]  1  the  laws  of  another.    There  was  no 

How.  165,  was  an  action  in  the  circuit  evil  in  this  part  of  the  existin||  law, 

court  of  the  United  States  for  Louisi-  and  no  remedy  called  for,  and  m  our 

snsi  brought  on  a  judgment  rendered  in  opinion  Congress  did  not  intend  to 
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cess  beyond  its  own  territorial  limits^  to  subject  either 
person  or  property  to  its  judicial  decisions.     Every  exer- 

OT«rUiroir  the  old  rule  bj  the  enaoi-  itipocaedings  and  jadgment  areroU, 

mwkt  that  fuoh  faith  and  credit  should  and  therefore  the  sappoeed  reoord  ia^ 

be  giyen  to  record*  of  jndgmenta  aa  in  troth,  no  record.  ....  Hie  plaia- 

they  had  in  the  states  where  made.'  tifGi,  in  ^bet»  declare  to  the  defend- 

**  In  the  snbseqoent  case  of  Webster  ant  the  paper  declared  on  is  a  reoord 

9.   Reid,  11  How.  437»  the  plaintiff  beoaose  it  sajs  yon  appeared,  and  yea 

claimed,  by  Tirtne  of  a  sale  made  under  appeared  becanae  the  paper  ia  a 

jndgments  in  behalf  of  one  Johnson  otq     This  is  reasoning  in  a  oiroli 
and  one  Brigham  aoainst '  the  owners        *'  The  snbjeot  is  adTorted  to  in 

of   half-breed    lands    lying   in   Lee  oral  subsequent  oases  in  this  eonr^ 

County,'  Iowa  Territory,  in  pursuanoe  and  generally,  if  not  universally,  in 

of  a  law  of  the  territory.    The  defend-  terms  implymg  aequiesoenoe  in  As 

ant  offered  to  prove  that  no  serrioe  doctrine  stated  in  DC^rey  «.  Kwtohn«i 

had  ever  been  made  upon  any  person  11  How.  166. 

in  the  suits  in  which  the  judgments  "Thus  in  Christmas  «.  Rnssell,  5 
were  rendered,  and  no  notice  by  pub*  Wall.  290,  where  the  court  decided 
lication  as  required  by  the  act.  This  that  fraud  in  obtaining  a  judgment 
court  held  that  as  there  was  no  ser*  in  another  state  is  a  good  gnmnd  of 
vice  of  process,  the  judgments  were  defense  to  an  action  on  the  judgment 
nullities.  Perhaps  it  appeared  on  the  it  was  distinotly  stated  (page  §05)  in 
face  of  the  judgments  in  that  case  that  the  opinion  that  such  judfjments  ars 
no  service  was  made;  but  the  court  open  to  inquiry  as  to  the  jnrisdietiea 
held  that  the  defendant  was  entitled  of  the  court  and  notice  to  the  defend- 
to  prove  that  no  notice  was  given,  and  ant.  And  in  a  number  of  eases  in 
that  none  was  published.  which  was  questioned  the  jurisdictum 

"In  Harris  «.  Hardeman,  14  How.  of  a  courts  whether  of  the  same  or  an- 

334,  which  was  a  writ  of  error  to  a  other  state,  over  the  general  subject 

judgment  held  void  by  the  court  for  matter  in  which  the  particular  can 

want  of  service  of  process  on  the  de-  adjudicated  was  embraced,  this  eoorl 

fendant,  the  subject  now  under  con-  has  maintained  the  same  general  Ian- 

sideration  was  gone  over  by  Mr.  Jus-  guage.    Thus  in  EUliott  «.  Peirsol,  1 

tioe  Daniel  at  some  length,  and  several  ret.  328,  340,  it  was  held  that  the  eir* 

cases  in  the  state  courts  were  cited  ouit  court  of  the  United  Statea  for  the 

and  approved,  which  held  that  a  judg-  district  of  Kentucky  might  questton 

ment  may  be  attacked  in  a  collateiml  the  jurisdiction  of  a  county  oourt  of 

proceeding  by  showing  that  the  court  that  state  to  order  a  certificate  of  ac- 

had  no  jurisdiction  of  the  person,  or  knowledgment  to  be  corrected,  and 

in  proceedings  m  rem,  ud  jurisdiction  for  want  of  such  jurisdiction  to  regard 

of  the  thing.    Amongst  other  cases  the  order  as  void.    Justice  Trimble, 

qaoted  were  thoseof  Borden  «.  Fitch,  15  delivering  the  opinion  of  this  oourt  in 

Johns.  141 ;  8  Ahl  Dec  225;  and  Star-  that  case,  said:  '  Where  a  court  has 

buck  r.  Murray,  5  Wend.  156;  21  Am.  jurisdiction,  it  has  a  right  to  decide 

Deo.  172;  and  from  the  latter  the  fol-  every  question  which  occurs  in  the 

lowing  remarks  were  quoted  with  ap-  cause,  and  whether  its  decision  be  cor- 

parent  approvsl:  'But  it  is  contended  rect  or  otherwise,  its  judgment^  until 

that  if  other  matter  may  be  pleaded  reversed,  is  regarded  as  binding  in 

by  the  defendant,  he  is  estopped  from  every  other  court.    But  if  it  act  with- 

asserting  anything  against  the  allega-  out  authority,  its  judgments  and  or- 

tion  contained  in  the  record.     It  im«  ders  are  regarded  as  nullities.    They 

ports  perfect  verity,  it  is  said,  and  tiie  are  not  voidable,  but  simply  void.' 
parties  to  it  cannot  be  heard  to  im-        **  The  same  views  were  repeated  in 

peach  it.    It  appears  to  me  that  this  United  States  v.  Arredondo,  6  Pet. 

E reposition  assumes  the  very  fact  to  691;    Voorhees    e.    Bank    of   United 

e  established,  which  is  the  only  ques-  States,  10  Pet.  475;  Wilcox  «.  Jackson, 

tion  in  issue.    For  what  purpose  doea  13  Petb  511;  Shriver's  Lessee  v.  Lynn, 

the  defendant  question  the  jurisdic-  2  How.   59,   60;  Hickey's  Lessee  v. 

tion  of  the  oourt  t  Solely  to  show  that  Stewart^  3  How.  762;  and  Williamson 
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tion  of  authority  of  this  sort  beyond  this  limit  is  a  mere 
nullity."  *  While  the  constitution  expressly  stipulates  for 
the  faith  and  credit  to  be  given  in  each  state  **  to  the  pub- 

V,  Berry,  8   How.  540.    In  the  last  "It  maj  be  observed  that  no  oonrts 

ease  the  anthorities  are  reviewed,  and  have  more  decidedly  affirmed  the  doc- 

the  oonrt  say:   '  The  jurisdiction  of  trine  that  want  of  jurisdiction  may  be 

any  oonrt  exercising  authority  over  a  shown  by  proof  to  invalidate  the  judg- 

subject  may  be  inquired  into  in  every  ments  of  the  courts  of  other  states 

other  courts  when  the  proceedings  in  than  have  the  courts  of  Kew  Jersey, 

the  former  are  relied  upon  and  brought  The  subject  was  examined  and  the 

before  the  latter  by  a  part^  claiminff  doctrine  affirmed,  after  a  careful  re- 

the  benefit  of  snch  proceedmgs ';  and  view  of   the  cases,   in   the    case   of 

'the  rule  prevails,  whether  the  decree  Moulin  v.  Insurance  Co.,  24  N.  J.  L. 

or  judgment  has  been  given  in  a  court  222,  and  Main,  in  the  same  case,  in  25 

ef  admiralty,  ohanoery,  ecclesiastical  N.  J.  L.  67,  and  Price  «.  Ward,  25 

oonrt,   or  court  of  common  law,  or  K.  J.  L.  225,  and  as  lately  as  Novem- 

whether  tbe  point  ruled  has  arisen  ber,  1870,  in  the  case  of  Mackay  o.  Gor- 

under  the  law  of  nations,  the  practice  don,  34  N.  J.  L.  286.    The  judgment 

ID  chancery,  or  the  municipal  laws  of  of  Chief  Justice  Beasley  in  the  last 

states.*  ease  is  an  able  exposition  of  the  law. 

"But  it  must  be  admitted  that  no  It  was  a  case  similar  to  that  of  D'Arcy 

decision  has  ever  been  made  on  the  v.  Ketchnm,  in  11  Howard,  beine  a 

precise  point  involved  in  the  ease  be-  judgment  rendered  in  New  York  under 

tore  us,  m  which  evidence  was  admit-  the  statutes  of  that  state,  before  re- 

ted  to  oontradiet   the  record  as  to  f  erred  to^  against  two  persons,  one  of 

jurisdictional  facts  asserted  therein,  whom  was  not  served  with  process, 

and  especially  as  to  facts  stated  to  'Every  independent  government,' says 

have  been  pawed  upon  by  the  court.  the  chief  justice,  '  is  at  liber^  to  pre- 

"But  if  it  IS  once  conceded  tiiat  the  scribe  its  own  methods  of  judicial  pro- 
validity  of  a  judgment  may  be  at-  cess,  and  to  declare  by  what  forms 
tacked  collaterally  by  evidence  show-  parties  shall   be  brought   before  its 
in^  that  the  court  had  no  jurisdiction,  tribunals.    But  in  the  exercise  of  this 
it  IS  not  perceived  how  any  allegation  power,  no  government,  if  it  desires 
ooDtained  in  the  record  itself,  however  extraterritorial  recognition  of  its  acts, 
strongly  made,  can  affect  the  right  so  can  violate  those  rights  which    are 
to  Question  it.    The  very  object  of  the  universally  esteemed  fundamental  and 
evidence  is  to  invalidate  the  paper  as  .essential  to  society.    Thus  a  judgment 
a  record.    If  that  can  be  successfully  by  the  court  of  a  state  against  a  citi- 
do&e,  no  statements  contained  therein  zen  of  such  state,  in  his  absence,  and 
have  any  force.    If  any  such  state-  without  any  notice,  express  or  implied, 
ments  oould  be  used  to  prevent  in*  would,  it  is  presumed,  be  regarded  in 
quiry,  a  sliffbt  form  of  words  might  every  external   jurisdiction  at  abso- 
always  be  adopted  so  as  effectually  to  lutely  void  and  unenforceable.    8uoh 
nullify  the  right  of  such  inquiry.    Re-  would  certainly  be  the  case  if  such 
dtals  of  this  kind  must  be  regarded  judgment  was  so  rendered  against  the 
like  asseverations  of  good  faith  in  a  oitixen  of  a  foreisn  state.' 
deed,  which  avail  nothing  if  the  in-  "On  the  whole,  we  think  it  dear 
vtrument  is  shown  to  be  fraudulent,  that  the  jurisdiction  of  the  court  by 
The  records  of  the  domestic  tribunals  which  a  judgment  is  rendered  in  any 
of  Engluid,  and  some  of  the  states,  state  may  be  questioned  in  a  oollat- 
it  is  tnie,  are  held  to  import  absolute  oral  proceeding  in  another  state,  not- 
verity,  as  well  in  relation  to  jurisdio-  withstanding   the   provision   of    the 
tional  as  to  other  facts,  in  all  collat-  fourth  article  of  the  constitution,  and 
«nl  proceedings.    Public  policy  and  the  law  of  1790,  and  notwithstandina 
the  dignity  of  Sie  courts  are  supposed  the  averments  contained  in  the  recora 
to  require  tiiatno  averment  shall  be  of  the  judgment  itself."    Reaffirmed, 
admitted  to  oontradiet   the   record.  Knowles  v.  Gaslight  etc.  Co.,  19  Wall. 
But,  as  we  have  seen,  that  rule  has  no  68. 
extraterritorial  force.  *  Story's  Conflict  of  Laws,  sea  589L 
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lie  acts,  records,  and  judicial  proceedings  of  every  other 
state/'  and  that  '' Congress  may^  by  general  laws,  pre- 
scribe the  manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof ^^^  it  is  not 
probable  that  in  passing  the  act  of  1790  any  intention 
existed  of  extending  the  judicial  authority  of  any  of  the 
states  over  citizens  of  other  states  not  voluntarily  coming 
within  the  state  in  which  the  original  suit  is  conducted. 
''The  jurisdiction  of  state  courts  is  limited  by  state  lines, 
and,  upon  principle,  it  is  difficult  to  see  how  an  order  of 
a  court,  served  upon  a  party  out  of  the  state  in  which  it 
is  issued,  can  have  any  greater  efiPect  than  knowledge 
brought  home  to  the  party  in  any  other  way."* 

''  It  is  a  well-settled  principle  of  law  in  the  decisioni 
in  England  and  this  country,  and  acquiesced  in  by  the 
jurists  of  all  civilized  nations,  that  immovable  property, 
known  to  the  common  law  as  real  estate,  is  exclusively 
subject  to  the  laws  and  jurisdiction  of  the  courts  of  the 
nation  or  state  in  which  it  is  located.  No  other  laws  or 
courts  can  affect  it/'  Therefore  a  judgment  or  decree 
rendered  in  one  state  cannot,  of  itself,  affect  the  title  to 
lands  in  another  state.'  This  is  equally  true,  whether  it 
declares  a  lien,  adjudges  a  transfer  fraudulent,  directs  a 
sale  or  conveyance,  or  otherwise  seeks  to  transfer  or  di- 
vest such  title.'  Though  a  judgment  or  decree  directs  a 
conveyance  to  be  made,  and  appoints  an  officer  of  the 
court  to  execute  it,  its  effect,  when  executed,  is  limited 
territorially  by  the  territorial  jurisdiction  of  the  court, 
and  hence  is  inoperative  in  another  state.*  A  judgment 
or  decree  may,  however,  indirectly  affect  the  title  to  lands 
situate  in  another  state,  because  it  binds  the  litigants  per- 

>Ewer  V.  Coffin,   1  Cash.  23;  4S  1025;   Citj   Ins.  Co.  ti  Commerdil 

Am.  Deo.  587;  Reber  «.  Wright^  68  Bank,   68    Ul    348;   anfe,   aoo.  180; 

Pa.  St  471;  on^e,  seo.  120  a.  Bnrnley  «.  SteveoMii,  24  Ohio  Si  474; 

>  Davis  «i   Headley,  22  K.  J.  Eq.  16  Am.  Rep.  621. 

115;  oiilfl^  MO.  120.  *  Barnlej  v.  Stoyenson,  24  Ohio  Si 

•Prioo  ft  Johnson,  1  Ohio  Si  890;  474;  15  Am.  Rep.  621;  PageviMcKea. 

Short  fi  Oalway,  83  Ky.  501;  4  Am.  8  Bash,  135;  96  Am.  Deo.  201;  D»vv 

Si  Rep.  168;  Morris  0.  Hand,  70  Tex.  v.  Headlej,  22  N.  J.  Bq.  115;  Witti 

451;  Iftjei  9.  Myen»  18  a  W.  Rep.  «.  Waddle,  6  Pei  389. 
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son  ally,  and  establishes  the  matters  thereby  determined, 
so  that  they  cannot  dispute  them  in  another  state.  In 
other  wordsy  the  litigants,  if  within  the  jurisdiction  of 
the  court,  may  be  coerced  into  making  suph  conveyances, 
or  doing  such  other  acts  as  the  court  has  decreed  should 
be  done/  or,  though  they  do  not  make  any  conveyance, 
nor  otherwise  obey  the  judgment  or  decree,  it  is  conclu- 
sive evidence  in  every  other  state  that  the  acts  therein 
required  to  be  done  should  be  done,  and  that  the  rights 
thereby  established  do  exist  and  ought  to  be  respected 
and  enforced.' 

It  seems  to  be  generally,  and  perhaps  universally,  con- 
ceded that  by  no  means  can  a  citizen  of  one  state  be 
compelled  to  go  into  another  state  to  litigate  a  civil  action 
by  means  of  process  served  in  his  own  state;  and  that 
even  though  process  from  the  courts  of  any  state  be  per- 
sonally served .  beyond  the  limits  of  the  state  whence  it 
issued,  no  personal  liability  against  the  defendant  can 
result  therefrom  which  will  be  recognized  beyond  the 
state  in  which  the  action  originated.*  If,  then,  a  court  of 
a  state  cannot  acquire  jurisdiction  over  a  non-resident 
by  virtue  of  actual  service  of  process,  nor  by  any  means 
which  its  legislature  is  competent  to  prescribe,  can  it  de- 
rive any  authority  from  its  own  false  record  averments? 
Should  not  a  judgment  against  a  non-resident,  not  enter- 
ing a  voluntary  appearance,  always  be  denied  any  extra- 
territorial obligation,  irrespective  of  the  question  whether 
the  record  is  silent  or  explicit  in  regard  to  jurisdiction? 

*Kewton  •.  Bronson,  18  N.  Y.  687;  Laos.  888;  Dann  v.  Bann,  4  Paige,  425; 

67  Am.  Deo.  89,  and  note;  Masaie  v.  Saey  «.  Wilson,  1  Dot.  ft  B.  Eq.  668; 

'Watti,  6   Cranch,   148;   Watkins  fi  Lawrence  v.  Jarria,  82  BL  304;  Price 

HoliDUi»  16  Pet.  25.  v.  Hickok,  89  Vt  292;  WeU  v.  Lo- 

*  Biinlej  P>  Steyenaon,  24  Ohio  St  wenthal,  10  Iowa,  578;  Steel  v.  Smith, 

474;  15  Am.  Rep.  621.  7  Watte  ft  8.  447;  HaU  v.  Williame, 

>  Ante,  tec.  120  a;  Wilaonti  Graham,  6  Pick.  282;  17  Am.  Dec  366;  HarrU 

4  Wash.  0.  0.  53;   Folger  «.  Colam-  e.  Hardeman,  14  Ho\^.  340;  Evana  «. 

hian  Ins.  Co.,  99  Mass.  267;  96  Am.  Instine,  7  Ohio,  273;  Reberv.  Wright, 

Dea  747;  Monlin  e.  Trenton  Ins.  Co.,  68  Pa.  St.  471;  Lnts  v.  Kelly,  47  Iowa, 

24N.  J.  L.  222;  Bradshaw  e.  Heath,  807;  Pennoyer  v.  Keff,  95  U.  S.  714; 

13  Wend.  407;  Holmes  si  Holmes,  4  Cross  «.  Armstrong,  44  Ohio  St  613. 
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And  ought  not  the  defendant  to  be  always  permitted  to 
prove  that  he  was  a  non-resident^  and  that  he  did  not 
submit  himself  to  the  jurisdiction  of  the  state  whence 
the  record  is  taken?  On  the  other  hand,  if  the  defend- 
ant were  a  resident  within  the  state  when  and  where  the 
record  was  made,  the  fact  of  his  subsequent  removal 
ought  neither  to  impair  nor  to  strengthen  the  obligation 
of  the  judgment.  To  whatsoever  state  he  immigrated, 
the  record,  when  produced  against  him,  should  have  the 
effect  which  would  be  given  it  in  like  circumstances  if 
he  still  resided  in  the  state  whence  it  was  taken,  and  this, 
too,  independent  of  the  question  whether  it  is  positive, 
doubtful,  or  silent  in  reference  to  jurisdictional  facts.  It 
seems  to  us,  then,  that  the  only  issue  which  ought  to  be 
tried  in  any  state  in  regard  to  the  jurisdiction  of  a  court 
which  has  rendered  a  personal  judgment  in  another 
state  is.  Was  the  defendant,  when  the  suit  was  instituted, 
within  the  state  whose  court  assumed  to  exercise  authority 
over  him?  or  if  without  the  state,  did  he  submit  himself 
to  its  authority?  If  the  issue  should  be  answered  in  the 
negative,  then  the  judgment  ought  to  be  disregarded,  no 
matter  how  positively  the  record  enumerates  all  needful 
jurisdictional  facts.  If,  on  the  other  hand,  the  issue  be 
determined  in  the  affirmative,  then  the  record  ought, 
upon  jurisdictional  as  upon  other  questions,  to  have  pre- 
cisely '^  the  same  faith  and  credit  given  it  as  it  had  by 
law  or  usage  in  the  courts  of  the  state  whence  it  was 
taken." 

§  665.  Jurisdiction  Presumed. — Courts  of  record  are 
presumed  to  act  only  in  accordance  with  the  authority 
vested  in  them  by  law.  Their  judgments  will  generally 
be  treated  as  conclusive  on  the  parties  until  the  absence 
of  jurisdiction  is  affirmatively  shown.  These  principles 
are  almost  universally  recognized  in  regard  to  domestic 
judgments.  They  are,  by  a  preponderance  of  the  author- 
ities, considered  as  applicable  with  equal  force  to  judg- 
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ments  of  other  states.'  *'  It  is  obviously  essential  to  the 
effectual  operation  of  the  design  of  the  constitution  that 
the  records  of  the  judgments  of  other  states,  duly  authen- 
ticated under  the  act  of  Congress,  should  not  merely 
prove  themselves,  but  give  rise  to  a  presumption  that  the 
court  possessed  the  authority  which  it  assumed  to  exer- 
cise.'" Where  this  presumption  is  recognized,  the  com- 
plaint in  an  action  on  a  judgment  of  a  court  of  record 
of  a  sister  state  need  not  allege  that  the  court  had  juris- 
diction either  of  the  subject-matter  of  the  action  or  of  the 
person  of  the  defendant.'  But  it  is  conceded  that  the 
question  whether  jurisdiction  should  be  presumed  when 
the  record  of  judgment  of  another  state  fails  to  disclose 
the  facts  essential  to  its  existence  is  not  altogether  free 
from  doubt,  and  that  in  some  instances  this  question  has 
been  determined  in  the  negative/ 

§  666.  Coming  within  a  State.  —  We  have  already 
shown  that  by  no  means  can  a  state  compel  a  non-resi* 
dent  to  come  within  its  limits  to  answer  a  complaint  in  a 
civil  action,  and  that  if  it  should  undertake  to  do  so,  the 
judgment  and  proceedings  would  not  be  recognized  be- 
yond its  own  boundaries  as  creating  any  personal  obliga- 
tion. But  a  citizen  of  one  state,  upon  going  voluntarily 
into  another,  submits  himself  to  the  jurisdiction  of  the 
courts  of  the  latter.  A  judgment  pronounced  against 
him  upon  service  of  process  upon  him  while  temporarily 

>  Haisell  V.  Hamiltoo,  33  Ala.  280;  17;  Mink  v.  Shaffer,  124  Pa.  St.  280; 

Onnn  v.  HoweU,  27  Ala.  663;  62  Am.  Horton  v.  Critcbfield,  18  IlL  133;  65 

I>ee.  785;  Latterett  v.  Cook,  1  Iowa,  1;  Am.  Deo.  701. 

63  Am.  Deo.  428;  Wilson  «.  Jaokson,  *  Am.  Lead.  Cas.*  5th  ed.,  647,  and 
10  Min.  329;  Nana  v.  Sturses,  22  nnmeroas  aathorities  there  oited. 
Ark.  389;  MoLendon  «.  Dodge,  32  •Phelps  v.  Daffy,  11  Key.  80;  4 
Ala.  491;  Soott  v,  Coleman,  5  litt.  Cent.  L.  J.  311;  Wheeler  r.  Raymond, 
349;  15  Am.  Dea  71;  Lincoln  w,  8  Cow.  311.  ConAno,  Oebhurd  v.  Gar- 
Tower,  2  MoLeaA,  473;  Tenney  «.  nier,  12  Boih,  321;  23  Am.  Rep. 
Towneend,  9  Blatchf.  274;  Shamway  721. 

9.  Stillman,  4  Cow.  292;  15  Am.  Deo.  *  Warren  v.  McCarthy,  26  HI.  95; 

374;  Dodge  v.   Coffin,  15  Kan.  277;  Bimeler  v.  Dawson,  4  Scam.  541;  39 

BaUey  v.  Martin,  119  Ind.  108;  Buffum  Am.  Dea  430;  Bangely  v.  Webster,  11 

p,  Stimpson,  5  Allen,  591;  81   Am.  N.  H.  299;  Commonwealth  9.  Blood, 

Deo.  767;  Stewart  «.  Stewart,  27  W.  97  Mass.  538.    This  last  cast  applies 

Va.  167;  Lockhurt  v.  Locke,  42  Ark.  to  decrees  of  divoroe  only. 
Judo.  IL— 62 
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in  a  state  is  as  binding  on  him  in  every  other  state  as  it 
is  in  the  state  in  which  it  was  rendered.^  If  it  appears 
that  the  defendant  was  not  a  resident  of  the  state  when 
and  where  the  judgment  was  entered,  but  that  his  prop- 
erty was  attached  in  the  action,  and  the  record  recites 
<'that  it  appears  that  defendant  had  been  notified  of  the 
pendency  of  this  suit/'  this  recital  will  not  be  constmed 
as  establishing  that  defendant  went  into  such  state  and 
submitted  his  person  to  its  jurisdiction.  The  words 
quoted  were  probably  designed  to  aflSrm  the  existence  of 
nothing  in  addition  to  the  fact  that  such  notice  was  given 
as  the  laws  of  the  state  prescribed  to  authorize  a  valid 
judgment  against  the  property  attached.'  A  defendant, 
without  going  into  a  state,  may  submit  himself  to  its 
jurisdiction  by  authorizing  some  one  to  appear  for  him 
there.  In  such  case  the  judgment  subsequently  entered 
is  obligatory  upon  him.*  So  if  a  person  authorizes  an 
action  to  be  instituted  in  another  state  in  his  behalf,  he 
becomes  thereby  subject  to  any  judgment  which  may  be 
taken  against  him  in  that  suit.^  It  has  been  held  that  if 
a  person  residing  in  one  state  is  induced  by  false  repre- 
sentations to  go  into  another  state,  in  order  that  service 
of  process  may  be  there  made  upon  him,  the  jurisdiction 
thus  acquired  is  fraudulently  obtained,  and  the  judgment 
based  thereon  will  not  be  enforced  against  him  in  the 
state  where  he  resides;*  and  there  seems  to  be  no  doubt 
that  if  any  fraud  is  practiced  upon  the  defendant  whereby 
he  is  brought  within  the  state  and  service  of  proces^s  there 
made  upon  him,  he  may,  although  he  submits  to  the 
jurisdiction  of  the  court,  maintain  an  action  against  the 
persons  who  thus  fraudulently  induced  him  to  leave  his 

>  Mowrj  V.   Chase,  100  Man.   79;  *  Walton  «.  Sngg,  PhilL  (K.  a)  9S; 

Mnrphy  v.  Winter,  18  Ga.  600;  JDow-  93  Am.  De&  580. 

ner  v,  Shaw,  22  N.  H.  277;  ante,  sec  *  Danlap  v,  Cody,  31  Iowa*  260;  7 

120  a.  Am.  Rep.  129;  Dnringer  tx.  Mosohino^ 

s  Downer    «.    Shaw,    22    N.    H.  98  Ind.  495.    Cfon^ra,  Steele  v.  Bates, 

277.  2  Aiken,  338;  16  Am.  Dee.  720;  Peel «. 

'  Walker  v,  Lathrop,  6  Iowa,  516;  January,  85  Axk.  831;  87  Am.  Bep. 

Hold  «.  Alloway,  2  BUckf.  108.  27. . 
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home;'  or  he  may,  on  application  to  the  court,  obtain  an 
order  setting  aside  the  service  of  the  process.* 

§  667.  Oonstmctiye  Service  on  Non-residents.  —  Per- 
sonal service  being  undoubtedly  ineffectual  to  call  into 
being  such  a  personal  judgment  as  will  be  given  extra, 
territorial  effect  against  a  non-resident  unless  the  service 
was  made  on  him  within  the  state,  it  follows,  a  fortiori^ 
that  no  greater  effect  would  be  produced  if  the  service 
were  constructive  instead  of  personal.*  Until  a  compara- 
tively recent  date,  the  opinion  extensively  prevailed  that 
judgments  in  personam  entered  after  constructive  ser- 
vice of  process  upon  a  non-resident,  while  they  were  not 
enforceable  beyond  the  limits  of  the  state  where  entered, 
were  nevertheless  so  far  valid  in  that  state  as  to  support  a 
sale  of  the  debtor's  property  situate  therein.  This  opinion 
has  been  overthrown  by  the  supreme  court  of  the  United 
States  in  the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714.  This 
action  was  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Oregon,  by  Neff,  to  recover  a 
tract  of  land  for  which  he  held  a  patent  from  the  govern- 
ment. Pennoyer,  the  defendant  below,  claimed  under  a 
judgment  and  execution  sale  against  Neff.  The  latter  was 
a  non-resident  of  Oregon  when  the  judgment  was  pro- 
cured against  him  in  personam  upon  a  demand  for  money 
due  to  one  J.  H.  Mitchell.  The  court  held  this  judgment 
to  be  entirely  inoperative,  and  proceeded  upon  the  prin- 
ciple that  property  within  the  state  belonging  to  non- 
residents cannot  be  reached  and  applied  to  the  satisfaction 

>  Cooka  Brown,  125  Mass.  608;  28  126;  Robinson  v.  Ward.  8  Johna.  86; 

Am.  Rep.  259.  6  Am.  Dec.  327;  Bartlett  v.  Knight,  1 

*  Townsend  p.  Smith,  47  Wis.  623;  Mass.  401;  2  Am.  Dec  36,  and  note; 
%  Am.  Rep.  793;  Williams  v.  Reed,  Chamberlain  «.  Faris,  1  Mo.  517;  14 
29  K.  J.  L.  385;  Baker  v,  Wales,  45  Am.  Dec.  304,  and  note;  Bartlett  «. 
How.  Pr.  137;  14  Abb.  Pr.,  N.  8.,  Spicer,  75N.  Y.628;  Dearins  v.  Bank, 
331;  MetcaH  v.  Clark,  41  Barb.  46.  5  Ga.  497;  48  Am.  Deo.  300;  Pickett  9. 

*  Barkman  v.  Hopkins,  11  Ark.  167;  Ferguson,  46  Ark.  177;  55  Am.  Rep. 
Whittier  v.  Wendall,  7  N.  H.  257;  646;  Zepp  v.  Eager,  70  BL  223;  Hart 
Winston  «.  Taylor,  28  Mo.  82;  76  Am.  «.  Sansom,  110  U.  S.  161;  Scott  v. 
Dee.  112;  Iglehart  v.  Moore,  16  Ark.  Noble,  72  Fa.  St  116;  18  Am.  Repb 
46;  Ryan  «.  Vallandingham,  26  BL  663. 
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is  not  binding  on  him  personally,  there  are  various  modes 
in  which  jurisdiction  over  his  property  within  the  state 
may  be  acquired,  and  judgments  procured  which  will  af- 
fect his  interest  therein.  By  the  aid  of  process  served 
beyond  the  state,  either  personally  or  constructively,  par- 
tition may  be  made,  when  his  interest  is  that  of  a  co-tenant, 
liens  may  be  foreclosed,  fraudulent  transfers  vacated, 
specific  performance  of  contracts  of  sale  enforced,  con* 
flicting  claims  of  title  determined,  and  judgments  in 
attachment  rendered  under  which  his  property  may  be 
sold  and  his  title  vested  in  the  purchaser.'  But  in  none 
of  these  proceedings,  unless  he  voluntarily  appeared 
therein,' can  a  judgment  be  obtained  which  can  bind  him 
personally,  or  be  enforced  against  him  personally  in  any 
subsequent  suit  or  action.* 

I  568.  Non-resident  Oorporationi. — A  corporation  cre- 
ated under  and  by  virtue  of  the  laws  of  a  particular  state 
is,  for  many  purposes,  to  be  deemed  and  treated  as  a  resi- 
dent thereof,*  and,  at  all  events,  under  ordinary  circum- 
stances, it  cannot  be  treated  as  existing  and  being  within 
the  territorial  jurisdiction  of  another  state,  so  as  to 
authorize  the  latter  to  require  it  to  appear  before  its 
courts  and  be  subjected  to  judgments  in  personam  against 
it;  and  a  judgment  against  it  in  the  courts  of  a  state  of 
which  it  is  not  a  corporation,  and  to  whose  jurisdiction  it 
has  not  submitted  itself,  either  directly  or  in  some  mode 
authorized  by  law,  has  no  greater  effect  than  a  judgment 
against  a  non-resident  natural  person.^  The  statutes  of 
some  of  the  states  authorize  the  service  of  summons  on  a 
foreign  corporation  to  be  made  upon  some  officer  or  agent 
thereof  residing  or  being  in  the  state  in  which  suit  is 

^  Ante,  MO.  120  a.  13  Pet  512;  Cowles  v.  Mero«r  Co.,  7 

*Anie,  mo.   120  a;  MQD«nnott  v.  Wall  US;  Loniiyille  etc  B.  B.  Co. 

Clwy,  107  Man.  601;  Jones  o.  Spen-  v.  Leteon^  2   How.   497;   otilt^    eeo. 

eer,  IS  Wis.  6S3;  Falk  Brewing  Co.  «.  120  b. 

fiiisok,  7S  Tex.  192.  *  Ante,  seo.  120  b:  Gachrist «.  West 

*  Ohio  eto.  B.  B.  Co.  V.  Wheeler,  1  Virginia  0.  ft  0.  C.  Ca,  21  W.  Va. 

Blade,  286;  Bank  of  Angnsta  v.  Earle,  116;  46  Am.  Bep.  666. 
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brought.  A  service  of  summons  on  one  of  its  agents, 
made-  in  pursuance  of  such  statute,  must  be  regarded  as 
a  mere  constructive  service,  and  the  judgment  thereon  as 
having  no  extraterritorial  effect,  unless  the  corporation, 
by  doing  business  within  the  state,  or  in  some  other  mode, 
has  brought  itself  within  the  jurisdiction  of  the  court^  A 
corporation  is  so  far  a  citizen  of  the  state  in  which  it  is 
organized  that  it  is  entitled,  on  being  sued  in  the  courts 
of  another  state,  to  remove  the  suit  to  the  federal  courts 
upon  complying  with  the  provisions  of  the  judiciary  act, 
and  any  agreement  not  to  avail  itself  of  this  right,  exacted 
under  the  provisions  of  a  state  statute  as  a  condition  of 
its  doing  business  within  such  state,  is  inoperative,  be- 
cause *'  agreements  in  advance  to  oust  the  courts  of  the 
jurisdiction  conferred  by  law  are  illegal  and  void";< 
though  there  seems  to  be  no  doubt  that  any  state  may 
generally  exclude  a  foreign  corporation  from  doing  any 
business  within  its  limits,  or  may  prescribe  the  conditions 
on  which  the  business  may  be  done,  and  may  exact  secu- 
rity for  the  performance  of  the  corporate  obligations  en- 
tered into  in  such  state.*  There  are  many  instances  in 
which  a  foreign  corporation  may  so  submit  itself  to  the 
jurisdiction  of  the  courts  of  another  state  as  to  be  bound 
by  their  judgments.  A  corporation  is  an  artificial  per- 
son; and  as  a  natural  person  may  subject  himself  to  the 
jurisdiction  of  the  courts  of  a  state  in  which  he  does  not 
reside,  so  may  an  artificial  person.  Persons,  whether  nat- 
ural or  artificial,  may  authorize  actions  to  which  they  are 
parties  to  be  prosecuted  or  defended  in  foreign  states,  and 
if  they  do  so,  are  bound  by  the  result.  So  it  would  seem 
to  be  competent  for  a  sta^e  to  provide,  as  a  condition  ot 
a  foreign  corporation  doing  business  within  its  limits, 

^  Lfttimer  «.  U.  P.  R.  R.  Co.,  4S  «.  G«rber,  25  N.  J.  Eq.  158;  noto  to 

Mo.  105;  07  Am.  Dea  878;  Hnrlbert  Hampton  v.  Wearo,  66  Am.  Deo.  121; 

9.  Hope  M.  L,  Ins.  Ca,  4  How.  Pr.  Si.  Clair  «i  Coz,  106  U.  &  86a 

275;  Srewster  v.  Michigan  Cent  R.  R  ■  Insoranoe  Co.  «.  Monob  20  Wall 

Co..  5  How.  Pt.  188;  Bates  v.  New  445;    RaUway   Oa    n    Wbitton,   13 

Orleans  etc  R  R  Co.,  13  How.  Pr.  Wall.  270. 

516|  ante,  seo.  120  b;  Elisabeth  S.  I.  *Paalfi  Vii^inia,  8  WalL  16a 
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that  it  should  consent  to  be  sued  there,  and  that  the  ser- 
vice of  process  on  some  of  its  agents  should  be  valid;  and 
further,  that  by  doing  business  within  such  state  the  cor- 
poration is  deemed  to  assent  to  such  law  and  the  condi- 
tions  by  it  imposed,  provided  that  such  conditions  are 
not  repugnant  to  the  constitution  and  laws  of  the  United 
States.^  A  judgment  against  a  foreign  corporation  which 
has  thus  brought  itself  within  the  jurisdiction  of  the  state 
in  which  the  ju'dgment  is  entered  is  entitled  to  that  full 
faith  and  credit  elsewhere  which  is  accorded  to  it  where 
it  is  pronounced.* 

§  569.  Jurisdiction  Acquired  may  be  Continued  by 
Oonstmctiye  Service.  —  But  if  a  court  acquires  jurisdic. 
tion  over  the  parties,  the  courts  of  the  same  state  may 
proceed  until  the  final  termination  of  the  controversy, 
although  one  of  the  parties  is  a  non-resident.  Thus  if  a 
resident  of  one  state  submits  himself  to  the  jurisdiction 
of  a  subordinate  court  of  another  state,  he  may  be  brought 
as  respondent  before  the  appellate  courts,  although  the 
process  or  notice  required  to  compel  him  to  appear  in  the 
higher  court  cannot  be  served  upon  him  within  the  state. 
If  it  were  otherwise,  a  party  unjustly  prevailing  in  the 
subordinate  court  could  retain  his  advantage  by  remaining 
without  the  state.  The  appeal  or  writ  of  error  must  be 
regarded,  not  as  a  new  suit,  but  rather  as  the  continuation 
of  an  old  one.  Whether  a  non-resident  respondent  be 
brought  into  the  appellate  court  by  means  of  actual  or 
constructive  notice,  a  judgment  will  be  as  binding  on  him 
in  other  states  as  the  judgment  of  the  inferior  court 
would  have  been  if  it  had  been  against  him.'    So  if,  after 

>  Golondo  L  W.  v.  Sierra  Q.  M.  *  Railroad  Co.  «.  Harris,  12  WalL 

G&»  IS  CoL  499;  22  Am.  St.  Rep.  433;  66;  Lafayette  Ins.  Co.  v.  Frenoh,  18 

ShieUe  eta  L  Co.  «  Wiley  Const.  Ca,  How.  404;  ante,  aea  120  b;  Gillespie 

61  Mioh.  226;  1  Am.  St  Rep.  571;  v.  Commeroial  Ins.  Co.,  12  Gray,  201; 

Grose  «.  Nichols,  72  Iowa,  239;  Nor-  71  Am.  Dea  743. 

toQ  «.  Berlin  L  B.  Co.,  51  N.  J.  L,  ^Nations  v.  Johnson,  24  How.  196; 

442;  Gibson   p»   Mannfaotnrers'  Ins.  Cone  v.  Hooper,  18  Minn.  531.     See 

Co.,  144  Msss.  81;  St  Clair  9,  Cox,  also  Sanford  p.  Sanford,  28  Conn.  6; 

106  U.  8.  86a  Meyer  «.  Hartman,  14  Mo.  App.  13a 
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a  judgment  is  entered,  the  defendant  removes  to  another 
state,  and  it  becomes  necessary  to  revive  it  by  scire  facias, 
the  writ  may  be  served  in  the  mode  sanctioned  by  the  Liwb 
of  the  state,  and  the  judgment  thereon  will  have  the  same 
effect  against  the  defendant  as  if  he  had  remained  an 
inhabitant  of  the  state.' 

§  570.  Oonstractive  Service  on  Residents. — In  relation 
to  the  extraterritorial  effect  of  a  judgment  procured 
against  a  person  in  the  state  of  his  domicile,  in  an  action 
in  which  he  entered  no  appearance,  and  in  which  the 
process  was  served  constructively,  in  accordance  with  the 
laws  of  that  state,  radical  and  irreconcilable  differences  of 
opinion  exist.  In  one  case  the  court  said:  ''We  will  treat 
the  judgment,  not  as  void,  nor  as  conclusive,  but  simply 
as  prima  fadeJ*  *  This  is  a  kind  of  middle  ground,  or 
compromise  treatment  of  the  question;  and,  like  most 
compromises,  is  probably  less  defensible,  upon  principle, 
than  either  of  the  extremes  between  which  it  is  placed. 
The  position,  however,  which  seems  to  be  best  sustained, 
both  by  reason  and  by  precedents,  is,  that  each  state  has 
the  authority  to  provide  the  means  by  which  its  awn  cUi- 
zens  may  be  brought  before  its  courts;  that  the  courts  of 
other  states  have  no  authority  to  disregard  the  means 
thus  provided;  and  finally^  that  every  judgment  or  de- 
cree obtained  in  a  state  against  some  of  its  citizens,  by 
virtue  of  a  lawful,  though  constructive,  service  of  process, 
should  be  as  obligatory  upon  such  citizen  in  every  other 
state  as  it  is  in  the  state  whence  it  is  taken.*    Nor  is  it 

^  Adams  «l  Rowe,  11  Me.  89;  25  him:  Gnuoiat  v.  Hawley,  4  McCnry, 

Am.  Deo.  266;  Elaaaer  n,  Haines,  G2  61. 

N.  J.  L.  10;  Delano  v.  Jopling,  1  Litt  *  Holt  v.  Allow»j,  2  Blaokf.  106. 

117.     Where,  howeyer,   a  judgment  *  McRaa  fi  Mattoon,   13  Pick.  S3; 

was  entered  bj  consent^  and  the  de*  Poorman   v.  Crane^   1   Wright,  347; 

fendant  returned  to  his  home  in  an-  Hinton  «.  Tonnes,  1  Hill  (S.  C),  439; 

other  state,  after  which  the  plaintiff  Spencer  «.   Brockway,   1  Ohio^  259; 

moved  to  set  it  aside^  servmg    the  13  Am.  Dec  616;  Hunt  v.  Lyle.  8 

notice  of  the  motion  on  defendant's  Yeig.  142;  Green  «i  Sarmieotoi  1  Pet 

attorney,  who  refused  to  appear,  and  G.  C.  74;  Bnford  «.  Eirkpatrick,   13 

the  motion  being  granted,  the  case  Ark.   33;  Oassidy  p.   Leitch,  2  Abb. 

was  put  on  the  calendar  and  tried  K.  0.  315;  Bieeenthal  v.  Williams,  1 

in   defendant's    absence,    the    jndg-  Duvall,  329;  85  Am.  Deo.  629;  Harry 

ment  was   held   inoperative   against  man  v.  Robertiy  62  Md.  61b 
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destructive  of  the  extraterritorial  effect  of  a  judgment 
based  on  constructive  service  that  the  defendant,  being 
a  citizen  of  the  state,  was  temporarily  absent  therefrom. 
It  is  sufficient  that  he  was,  at  the  time,  subject  to  the 
laws  of  the  state  and  to  the  territorial  authority  of  the 
court.^  Thus  in  a  recent  Massachusetts  case,  in  which 
a  judgment  rendered  in  California  was  called  in  question, 
Wells,  J.,  delivering  the  opinion  of  the]  supreme  judicial 
court,. said:  ''The  defendant  was  not  in  California  when 
the  suit  was  commenced  against  him  there,  nor  at  any 
time  during  its  pendency.  No  service  of  process  or  no- 
tice was  ever  made  upon  him  personally.  He  did  not 
appear  by  counsel,  or  otherwise,  nor  assent  to  the  judg* 
ment,  whif h  was  rendered  upon  his  default  of  appear- 
ance. But  he  had  been  for  a  long  time  before  that  a 
citizen  of  California;  the  contract  was  made  there;  and 
that  continued  to  be  his  legal  domicile  when  the  judg* 
ment  was  rendered.  He  was  therefore,  upon  principles 
of  international  right,  subject  to  the  laws  and  to  the 
jurisdiction  of  the  courts  of  that  state.''  * 

On  the  other  hand,  it  is  insisted  that  "a  merely  con- 
structive notice  by  publication  or  attachment  cannot 
rightfully  be  substituted  for  the  direct  and  actual  warn- 
ing which  every  man  ought  to  have  before  being  con- 
demned"; ''and  that  a  sentence  so  pronounced  is  not  a 
judgment  in  any  just  sense  of  the  term,  and  should  not 
be  enforced  by  any  court  which  is  free  from  constraint."* 

When  an  action  is  commenced  in  a  state  against  a  for- 
mer resident  who  has  recently  departed  therefrom  with 
the  intention  of  not  returning,  but  who  has  not  yet  ac- 
quired a  domicile  elsewhere,  the  question  arises  whether 

^  Bangrfy «.  Webster,  11  N.  H.  299;  604;  7  Am.  Rep.  551.    See  aUo,  to 

Hdt  V.  Alfoway,  2  Blaokf.  108;  Bime-  same  effect,  Qillespie  p,  Ck>mm.  Ins. 

ler  «.  IHwMm,  4  Seam.  6S6;  39  Am.  Co.,  12  Gray,  201;  71  Am.  Dec  743; 

Dee.  430;  Welsh  ft  Sykee,  3  Qilm.  197;  Morrison  v.  Underwood,  5  Cash.  52; 

Prioe  «.  Hickok,  39  Vk  292;  Oilman  Oroatt  «.  Ranney,  10  Cosh.  188. 

V.  Lewis,  24  K.  J.  K  246;  Barker  «.  *  Am.  Lead.  Cas.,  5th  ed.,  pp.  654, 

Brink,  24  N.  J.  L.  833.  655;  Bowler  v.  Hnston,  89  Gratt.  266; 

*  Henderson  %  Stsoiford,  105  Mass.  32  Am.  Bep.  673. 
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he  has  so  lost  his  former  residence  that  the  courts  of  the 
state  in  which  the  action  is  pending  cannot  acquire  juris- 
diction over  him.  So  far  as  we  have  met  with  any  an- 
swer to  this  questioui  it  has  been  to  the  effect  that  as  soon 
as  a  citizen  of  a  state  crosses  its  borders,  intending  not 
to  return,  its  courts  lose  their  jurisdiction  over  his  per- 
son, and  cannot  by  any  subsequent  service  of  process 
acquire  the  power  to  render  a  judgment  against  him 
which  will  bind  him  personally  in  another  state.^ 

§  671.  By  What  Law  Considered.  —  In  the  considera- 
tion of  jurisdictional  as  well  as  of  other  questions  in  re- 
gard to  the  effect  to  be  given  to  a  judgment  of  another 
state,  the  question  arises.  What  law  shall  the  court  apply 
to  the  facts  and  records  brought  before  it,  when  the  par- 
ties fail  to  show  the  law  regulating  the  subject  in  force  in 
the  state  whence  the  record  is  taken?  Upon  one  hand, 
it  is  insisted  that  for  this  purpose  each  state  must  take 
judicial  cognizance  of  the  laws  of  the  other  states;  that 
as  each  case  involving  the  effect  of  a  judgment,  under 
the  constitution  and  laws  of  the  United  States,  is  liable 
to  be  heard  on  appeal  in  the  United  States  supreme  court, 
where  judicial  notice  is  taken  of  the  laws  of  every  state, 
it  would  follow  that,  unless  the  state  courts  also  tiJce  like 
notice,  the  case  would  be  determined  in  the  lower  court 
by  one  law,  and  in  the  appellate  court  by  another  and 
perhaps  entirely  dissimilar  law;*  on  the  other  hand,  it  ia 
held  that,  *^  in  the  absence  of  proof,  a  court  could  not  take 
notice  of  the  law  of  another  state,  and  should  presume 
that  it  was  in  accordance  with  their  [its]  own  "  ;*  while  t 


'  AmslMnch  p»  Bzolunga  Bml^  SS  BrownsTine,  S  Kan.  70;  S3  Am.  Dml 
Kan.  100;  Maatin  «.  Graj,  19  Kan.  446;  DoAsm  «.  Coffin,  16  Kan.  f77; 
46S;  27  Am.  Rep.  149.    See,  however,    Bae  «.  HnllMrt^  17  El.  672;  OarpeDter 


Ayer  «.  Weeks,  66  N.  H.  24S;  28  n.  Dexter,  8  Wall  6ia  OoiUn,  Baa- 
Am.  St  Rep.  37;  Cobb  «.  Rice,  130  lej  «.  Donogae»  116  U.  a  1. 
Maaa.  281.  *  Am.  Lead.  Oaa.  660;  Pelton  a 
*  Stote  9.  Binohman,27  Pa.  St.  479;  Platner,  18  Ohio,  209;  42  Am.  Dec. 
Baxter  «.  Linah,  16  Pa.  St  243;  66  197;  Draggoo  «i  Graham,  9  Ind.  SIS; 
Am.  Deo.  494;  Wilson  v.  Jackson,  10  Rape  «.  Etaaton»  9  Wia.  828;  76  A» 
•Ha  330;  Piaine  «  Schenectady  Ins.  Deo.  269. 
Ca.  11  R.  L  411;  Bntcher  v.  Bank  of 
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third  view  is^  that  in  the  consideration  of  a  judgment 
of  another  state,  it  will  be  presumed,  until  the  contrary 
appears,  that  it  is  governed  by  the  rules  of  the  common 
law,  and  a  record  insufficient  to  constitute  a  valid  judg- 
ment under  that  law  will  be  disregarded,  unless  its  suffi- 
ciency is  shown  by  some  law  of  the  state  whence  it  was 
taken.'     **  No  court  is  to  be  charged  with  the  knowledge 
of  foreign  laws;  but  they  are  well  understood  to  be  facts, 
which  musty  like  other  facts,  be  proved  before  they  can 
be  received  in  a  court  of  justice.     It  is  equally  well-set- 
tled that  the  several  states  of  the  Union  are  to  be  consid- 
ered as  in  this  respect  foreign  to  each  other,  and  that  the 
courts  of  one  state  are  not  presumed  to  know,  and  there- 
fore not  bound  to  take  judicial  notice  of,  the  laws  of 
another  state Upon  principle,  therefore,  and  ac- 
cording to  the  great  preponderance  of  authority,  when- 
ever it  becomes  necessary  for  a  court  of  one  state,  in 
order  to  give  full  faith  and  credit  to  a  judgment  rendered 
in  another  state,  to  ascertain  the  effect  which  it  has  in 
that  state,  the  law  of  that  state  must  be  proved,  like  any 
other  matter  of  fact.''  *    Therefore,  though  the  supreme 
court  of  the  United  States  generally  takes  judicial  notice 
of  the  laws  of  the  several  states,  yet  when  a  writ  of  error 
is  prosecuted  to  that  court  from  a  state  court,  in  which 
the  effect  of  a  judgment  entered  in  another  state  is  in- 
volvedy  the  action  of  the  state  court  will  be  determined 
solely  by  the  record  showing  what  evidence  and  admis> 
sions  were  before  it,  and  the  effect  of  the  judgment  sued 
upon  in  the  state  court  will  be  determined  upon  the  evi- 
dence or  admissions  respecting  the  law  of  the  state  in 
which  the  judgment  was  rendered,  and  not  upon  the  judi- 
cial knowledge  of  the  supreme  court  of  the  United  States 
respecting  such  law.* 

>  Hewton  «.  Wtll»  20  Ala.  208.  180  Umm.  149;  Oiboni  v.  BUeklrani, 

«Haiil«y  «.  Donogaa,  116  U.  S.  1|  78  Wii.  209;  23  Am.  St.  R«p.;  Chi- 

OnftsfL  QariCt  81  Iowa,  77;  Mowry  «.  cago  ft  A.  R.  R.  Cow  vu  Wiggina  F.  Co.» 

Chase.  100  Mass.  79;  Knapp  v.  Abell,  119  U.  8.  616. 

10  Alien*  486;    Wright  «.  Andrewi^        *  Hanley  a.  Donogne,  116  U.  8. 1. 
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When  DO  written  law  or  decision  is  produced  wbiek 
shows  whether  a  service  disclosed  hy  a  record  or  by  other 
proof  was  sufficient  in  the  state  where  it  was  made,  the 
testimony  of  experts  from  that  state  may  be  received  to 
enable  the  court  to  determine  whether  the  service  was 
sufficient  according  to  usage  and  practice  of  the  courti 
of  that  state.^  A  judgment  of  another  state,  when  offered' 
in  evidence,  ought  to  be  shown  i£  be  valid.  If  it  would 
not  be  valid  if  rendered  in  the  state  where  it  is  offered  in 
evidence,  the  party  who  relies  upon  it  must  show  that  U 
is  valid  according  to  the  laws  of  the  state  within  whoae 
jurisdiction  it  was  pronounced.* 

§  672.     Jurisdiction    of  Subject-matter.  —  It  is,  of 

course,  essential  to  the  validity  of  a  judgment  rendered 
in  another  state  that  the  court  have  jurisdiction  over  the 
subject-matter  of  the  controversy.  A  state  can  no  more 
exercise  jurisdiction  over  land  beyond  its  boundaries  than 
it  can  over  the  citizens  of  other  states.  Thus  if  a  pro- 
bate court  in  one  state  made  an  order  under  which  lands 
of  the  deceased  lying  in  another  state  are  sold,  the  sale  is 
null  and  void,  for  want  of  authority  in  the  court  over  the 
land  authorized  to  be  sold.*  For  the  same  reason,  a  con- 
veyance made  by  the  officers  of  a  court  of  a  sister  state, 
in  pursuance  of  a  decree  of  such  court,  was  disregarded 
as  to  lands  lying  in  another  state.*  While  courts  of  one 
state  have  no  jurisdiction  to  determine  a  naked  ques- 
tion of  title  to  lands  in  another  state,  they  probably  are 
competent  to  enforce  a  trust,  irrespective  of  the  location 
of  the  land,  and  to  decree  a  conveyance,  though  in  yo 
doing  they  may  be  compelled  to  determine  the  question 
of  title.*  In  those  states  in  which  a  domestic  judgment 
assuming  to  determine  matters  not  submitted  to  the  court 
by  the  pleadings  is  regarded  as  void,  no  effect  will  be 

^  Mowry  v.  OhMe,  100  M«m.  79.  *  Moaregor  9.  MoGrairor,  9  Iowa, 

>  Grafts  o.  aark,  31  Iowa,  77.  65;  Maasie  9.  Waited  6  Cnaoh,  148; 

•  WUkinaon  9.  LeUnd,  8  Pet  627.  Stardevant  9,  Pike,  1  IncL  277;  Lnht 

*  Page  V.  HoEee,  3  Bush,  135;  94  9.  Darlings  16  How.  1. 
Am.  Dea  201. 
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accorded  a  judgment  rendered  in  another  state  adjudge 
ing  matters  oatside  of  the  issues.^ 

S  673.    Judgments  in  Rem  will  be  considered  in  a  sep- 
arate chapter,  in  which  their  extraterritorial  effect  will 
be  stated.    But  a  class  of  judgments  will  be  spoken  of 
here  which,  though  frequently  styled  judgments  in  remf 
are  simply  judgments  obtained  by  one  kind  of  construct- 
ive service.    In  several  of  the  states,  process  may  be 
served   by  attaching  the  defendant's  real  or  personal 
estate.     The  state  in  which  the  property  is  situate  may, 
no  doubt,  authorize  its  seizure  upon  attachment;  and  the 
courts  of  the  state  may,  in  pursuance  of  state  laws,  exer- 
cise jurisdiction  over  the  property,  although  its  owner  is 
not  by  any  means  brought  within   the  jurisdiction  of 
the  court.     The  disposition  made  of  the  property  attached 
is  as  final  and  conclusive  in  any  state  to  which  it  may  be 
removed  as  it  was  in  the  state  where  the  judgment  was 
entered.'    But  if  the  seizure  of  property  is  employed  as 
a  constructive  service  of  process  on  the  defendant,  upon 
which  a  judgment  in  personam  is  entered,  such  judgment 
can  have  no  greater  extraterritorial  force  than  if  based 
upon  any  other  constructive  service.* 

§674.  Joint-debtor  Acts.  —  A  judgment  against  two 
or  more  joint  debtors  on  a  citation  served  on  but  one, 
though  authorized  by  the  laws  of  the  state,  is  not  binding 
elsewhere  upon  any  of  the  defendants  who  were  not 
within  the  state,  and  who  did  not  appear  in  the  action.^ 

1  Reynolds  V.  Stockton,  43  N.J.  Eq.  Tower,   2    McLean,  473;   Melhop  9, 

811;  3  Am.  81  Rep.  305.  Doane,  31  Iowa,  397;  7  Am.  Rep.  147; 

*  Moore  v.  Spackman,  12  Serg.  ft  R.  Ward  v.  McKensie,  83  Tex.  297;    7 

287;  Green «.  van  Baekirk,  7  WalL  Am.  Rep.  261;  Sevier  v.  Roddie,  61 

139;  Hall  «.   Williams,  6  Pick.  232;  Mo.  580;  Has  v.  Elledge,  18  Kan.  296; 

17  Am.  Dec  356;   Molynenx  v.  Sey-  ante,  sec.  120  a. 
moar,  30  Ga.  440;  76  Am.  Dec.  662;        *  Pickett  v.  Ferguson,  46  Ark.  177; 

Melhop  V.  Doane,  31  Iowa,  397;  7  Am.  55  Am.  Rep.  545;  Kogers  v.  Bums,  27 

Rep.  147;  Ofife,  see.  120  a.  Pa.  St  525;  Steel  «.  Smith,  7  Watts 

^Amdt  V.  Anidt»  15  Ohio,  33:  Rob-  ft  a  451;   D'Aroy  v.   Ketchum,   11 

insoQ  «.  Ward,  8  Johns.  36;   6  Am.  How.  165;  Phelps  «.  Brewer,  9  Gush.  , 

Dea  827;  Kilbom  v.  Wood  worth,  5  390;   57    Am.    Deo.    56;   Newlon  «.  ' 

Johns.  41;  4  Am.  Dee.  821:  Bates  e.  Heaton,  42  Iowa,  593;  Bowler  v.  Hub- 

Delavan,    5    Paige,    299;    Thompson  ton,   30    Qratt.    266;    32    Am.    Rep. 

V.  Einmert^  4  McLean,   90;  Lincoln  «i  673. 
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"Personal  judgments  thus  rendered  have  no  operation 
out  of  the  limits  of  the  state  where  rendered.  Their 
effects  are  merely  local.  Out  of  the  state  they  are  nnlli- 
ties,  not  hinding  upon  the  non-resident  defendant,  nor 
establishing  any  claim  against  him/''  In  Oregon,  such 
a  judgment  seems  to  be  regarded  as  prima  facie  evidence 
against  the  defendants  who  were  not  served  with  process.' 
The  case  of  Hall  v.  Lanning,  91  U.  8.  160,  was  one  in 
which  a  recovery  was  sought  upon  a  judgment  rendered 
in  the  state  of  New  York  against  the  plaintiffs  in  error. 
One  of  them,  Lybrand,  pleaded,  questioning  the  juris- 
diction over  his  person  of  the  court  which  pronounced 
the  judgment.  This  judgment  was  recovered  against 
Lybrand  and  another,  as  partners,  and  the  record  showed 
that  both  partners  appeared  by  attorney  and  answered 
the  complaint.  To  avoid  the  effect  of  this  record,  Ly- 
brand  offered  to  prove  that  he  was  not  a  resident  or  citi- 
zen of  New  York;  that  he  had  not  been  within  that  state 
since  a  period  long  anterior  to  the  commencement  of  the 
action,  and  that  he  had  never  been  summoned  in  the 
action,  nor  had  any  notice  thereof,  and  that  he  had  not 
appeared  in  person,  nor  authorized  any  one  to  appear 
therein  for  him,  nor  to  employ  any  attorney  to  so  appear; 
that  he  was  a  partner  of  his  co-defendant  Hall  at  the 
time  the  transaction  occurred  upon  which  the  suit  in 
New  York  was  brought,  but  that  such  partnership  had 
been  dissolved,  and  due  notice  thereof  published  six 
months  prior  to  the  commencement  of  such  suit  The 
evidence  was  overruled  on  objection  of  the  plaintiffs  be* 
low.  The  supreme  court  held  that  the  partnership  having 
been  dissolved,  one  of  the  late  partners  had  no  power  to 
enter  an  appearance  for  the  other,  nor  to  authorize  it  to 
be  entered,  and  that  it  was  very  doubtful  whether  such  an 
authority  existed  even  during  the  continuance  of  the 
firm,  and  therefore  that  the  court  below  erred  in  exclude 

I  Publio  Works  v.  Colnmbia  College,        >  Swift  v.  Stark.  2  Or.  97;  88  An. 
17  Wall.  627;  ante,  aao.  120  a.  Deo.  46a 
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ing  the  evidence  offered.  In  reaching  this  conclusion, 
the  court  chiefly  relied  upon  the  rule  (which  it  treated 
as  unquestionable)  ''that  a  member  of  a  partnership 
firm  residing  in  one  state  cannot  be  rendered  personally 
liable  in  a  suit  brought  in  another  state  against  him  and 
his  copartners,  although  the  latter  be  duly  served  with 
process,  and  although  the  law  of  the  state  where  the  suit 
is  brought  authorizes  judgment  to  be  rendered  against 
him." 

§  676.  Same  Effect  as  at  Home. — Except  in  regard  to 
the  allowance  and  effect  of  jurisdictional  inquiries,  the 
character  of  a  judgment  of  a  sister  state  is  substantially 
that  of  a  domestic  judgment.'  Its  effect,  however,  is  often 
different  from  that  of  a  similar  record  in  the  state  in 
which  it  is  sought  to  be  enforced,  because  it  is  governed 
by  the  laws  of  the  locality  where  it  was  created.  The 
first  question  to  be  determined  in  regard  to  a  judgment 
of  another  state,  after  jurisdictional  inquiries  have  been 
satisfactorily  answered,  is,  What  is  its  effect  in  the  state 
whence  it  was  taken?'  The  effect  which  it  has  there  is 
precisely  the  effect  which  must  be  accorded  to  it  in  every 
other  state.'  It  must  not  be  given  any  greater  effect  than 
it  has  in  the  state  wherein  it  was  rendered.*  If  the  judg- 
ment appear  on  its  face  to  be  harsh  and  erroneous,  it 
must  be  received  and  enforced,  irrespective  of  its  harsh- 
ness.*  The  pleas  which  might  be  made  to  it  at  home, 
and  those  only,  can  be  made  to  it  in  any  other  part  of  the 

>  Rogers  «.   Odell,   39  K.   H.  452;  474;  Snydun  v.  Barber,  IS  N.  Y.  468; 

Ghristmaa    «.   Rnsaell,   6  WalL  290;  75  Am.  Deo.  254;  Green  v.  Sarmiento, 

Moalin  v.  Insnranoe  Co.,  24  K.  J.  L.  3  Wash.  C.  0.  17. 

222;  Armory  «.  Armory,  3  Bias.  266;  *  McLaren «.  Kehler,  23  La.  Ann.  80; 

Campbell  «.  Home  Lu.  Co.,  1  S.  C.  S  Am.  B«p.  592;  Simmona  v.  Clark, 

158;  Barney  «.  White,  46  Mo.   137;  56  HI.  96;  French  v.  Pease,  10  Kan. 

Zimmerman  «.   Helser,  32  Md.  274;  51;  Hanley  v.  Doaogue,  116  IT.  S.  1. 

Chew  V.  Bmmagim,  21  N.  J.  Eq.  520;  *  Wood  v.  Watkinson,  17  Conn.  500; 

Gnlick  V.  Loder,  13  N.  J.  L.  68;  23  Am.  44  Am.  Bee  562;  Van  Cleaf  v.  Bams, 

Dea  711;  Oathriev.  Lowrr,  84  Pa.  St  110  N.  Y.  549;  16  Am.  St  Rep.  782; 

533;  Black  «.  Smith,  13  W.  Va.  780;  Taylor  v.  Barron,   30  N.  H.  78;    64 

Eaton  V.  Hasty,  6  Neb.  419;  29  Am.  Am.  Deo.  281;  Salmon  v.  Richardson^ 

Rep.  365.  80  Conn.  360;  79  Am.  Dec.  254. 

*  Taylor  &  Co.  «i  Hanyan»  3  Clarke,  *  Rankin  v.  Barnes,  5  Bush,  2a 


§  575  JUDGMENTS   07   OTHER   STATES.  992 

Union.^  If,  notwithstanding  the  pendency  of  an  appeal 
or  writ  of  error,  an  action  may  be  prosecuted  upon  it  at 
home,  a  like  action  is  sustainable  in  another  state.'  If 
the  commoU'law  distinctions  in  forms  of  actions  have 
been  abolished  in  the  state  where  the  judgment  is  ren- 
dered, then  it  must  not  be  treated  in  other  states  accord- 
ing to  the  rules  growing  out  of  those  distinctions.'  If 
valid  under  the  law  of  its  creation,  it  must  be  treated  as 
valid  in  states  under  'whose  laws  it  would,  if  a  domestic 
judgment,  be  invalid.*  An  interlocutory  decree,  not  being 
conclusive  at  home,  is  not  conclusive  in  another  state.' 
Whatever  effect  a  judgment  has  as  an  estoppel  or  a  merger 
in  the  state  in  which  it  was  entered,  it  has  in  every  other 
state.^  If  a  person  having  a  demand  against  another 
presents  it  as  a  cause  of  action  or  as  a  counterclaim,  and 
the  statute  of  limitations  is  successfully  interposed  against 
it,  he  cannot  assert  it  in  anothor  state,  though  it  is  not 
there  barred  by  the  statute.  The  judgment,  being  con- 
clusive against  him  where  entered,  is  equally  so  in  every 
other  state.^  If  a  question  arises  and  is  determined  in  a 
proceeding  to  settle  or  distribute  the  estate  of  a  decedent, 
the  decision  is   conclusive  in  other   states.     Hence  the 

1  Cook  V.  Thornhill  13  Tex.  293;  65  •  Memphis  R.  B.  Co.  «i  Orayson,  88 
Am.  Deo.  63;  Bruadell  v.  Vanx,  2  Ala.  572;  16  Am.  St  Rep.  69;  Barnes 
DalL  302;  Mills  v.  Daryee,  7  Granch,  v.  Gibbs,  31  N.  J.  L.  817;  86  Am.  Dee. 
481.  See,  however,  Jndkios  v.  U.  M.  210;  West  Felioiana  R.  R.  Go.  v.  Thorn- 
Fire  Ins.  Ca,  37  N.  H.  470.  ton,  12 La.  Ann.  736;  68  Am.  Dee.  778; 

'Taylor    v.   Shew,  39    Gal.  536;  2  Whiting  v.  Burger,  78  Me.  287;  Foiaom 

Am.  Rep.  478;    Glark  «.   Ghild,   186  v.   Winch,  63  Iowa,  477;   Powell  f. 

Mass.  344;  Rogers  v.  Hatch,  8  Ner.  Davis,  60  Ga.  70;  WUbor  v.  Abbot,  eO 

35;  Piedmont  etc  Go.  v.  Ray,  76  Va.  N.  H.  40;  Gannon  v.  Brame,  45  Abu 

821;  Bank  v.  Wheeler,  28  Conn.  433;  262;    Blodget  «.  Jordan,  6  Vt  580; 

73  Am.  Dec.  683;  Merchants'  Ins.  Go.  Spencer  v.   Brockway,    1  Ohio^  299; 

V,  De  Wolf,  33  Pa.  St.  652.    But  when  18  Am.  Dec  615;  Gherry  «.  Smigbt, 

judgment  is  entered  in  the  second  ao-  28  Tex.  503;  Wemwas  v.  Pawling  6 

tion,  execution  thereon  ma^  be  stayed  Gill  ft  J.  500;  25  Am.  Dims.  817;  R  B. 

until  the  appeal  is  determmed:  Piecl-  Go.  vi  Wynne,  14  Ind.  885;  Baker  v. 

mont  etc.  Co.  v.  Ray,  75  Va.  821.  Rand,  13  Barb.  152;  l^ylor  «.  Drydeo, 

*  Griffin  V.  Eaton,  27  111.  379;  81  8  Johns.  178;  2  Am.  Lead.  Cm.,  5th 
Am.  Dec.  233.  ed.,  619. 

*  Clemmer  v.  Gooper,  24  Iowa,  185;  '  Sweet  v.  Brackley,  63  Ma.  346; 
95  Am.  Dec  720;  Bitter  v.  Hoffman,  Wemse  «.  McPika,  100  Ma  476: 
85  Kan.  215.  Weeks  «.  Harriman.  66  K.  fl.  91|  2S 

» Bangh    v.    Baugh,  4    Bibb^   556;    Am.  St  Rep.  21. 
Brinkley  v.  Brinkley,  50  N.  Y.  184; 
10  Am.  Rep.  460. 
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admission  of  a  will  to  probate  in  a  court  of  the  state  of 
the  decedent's  domicile  is  conclusive  evidence  in  other 
states  of  all  the  facts  there  necessary  to  warrant  such 
admission.^  If,  however,  the  court  admitting  the  will  to 
probate  has  no  jurisdiction  of  wills  concerning  real  estate, 
then  its  admission  to  probate  does  not  afifect  the  title  to 
real  estate,  either  in  the  state  of  the  probate  or  elsewhere;' 
and  from  the  general  rule  that  each  state  has  exclusive 
jurisdiction  over  the  realty  within  its  limits,  it  has  the 
exclusive  power  to  construe  wills,  so  far  as  they  affect  such 
realty,'  and  to  determine  whether  they  have  been  executed 
in  conformity  to  the  laws  of  the  state  in  which  the  realty 
is  situate.*  A  judgment  against  a  corporation,  rendered 
in  the  state  of  its  residence,  is  entitled  to  full  faith  and 
credit  in  another  state,  even  against  its  non-resident 
stockholders  who  were  not  parties  to  the  action.'  A 
decree  in  a  court  of  chancery  in  one  state  enjoining  a 
judgment  for  fraud  is  conclusive  in  an  action  on  the 
judgment  in  another  state,  though  it  has  no  extraterri- 
torial force  as  an  injunction.'  In  some  respects  it  is 
obvious  that  the  judgment  of  a  court  of  another  state  can- 
not have  the  same  effect  as  a  domestic  judgment.  Writs 
of  execution  cannot  issue  thereon,  because  the  domestic 
courts  have  no  authority  to  issue  such  writs  in  aid  of  the 
jurisdiction  of  foreign  tribunals,  nor  can  these  latter  tri- 
bunals issue  writs  which  may  be  enforced  in  other  states. 

1  Wbiokor  v.  Hume,  7  H.  L.  Gas.  '  Tompkins  v.  Tompkins,  1  8tory» 

124;  4  Jnr^  V.  S.»  938;  2S  L.  J.  Oh.  647;  Whioker  v,  Hnme,  7  H.  L.  Cas. 

396;  DaliympUv.  Gamble.  6S  Md.  G23;  124;  4  Jnr.,  N.  S.,  933;  28  L.  J.  Ch. 

Drake  v.  Cnrtis,  88  Ma  644;  Lorins  v.  396;  Tygart  v.  Peeples,  9  Bioh.  £q.  46. 

Arnold,  16  R.  L  428;  Thomas  v.  Mor-  *  McCartney  v.  Osborn,  121  Ul.  408; 

risett»  76  Ga.  384;  Peterson  v.  Chemi-  Sale  v.  Saunders,  24  Miss.  24;  67  Am. 

oal  Bank,  82  K.  Y.  21;  88  Am.  Deo.  Dec.  167. 

298;  Crippen  v.  Dexter,  13  Gray,  330;  *  Hawley  «.  James,  7  Paige,  213;  32 

Enohin  v.  Wylie,  10  H.  L.  Gas.  1;  8  Am.  Deo.  623;  Wynne  v.  Wynne,  23 

Jnr.,  K.  S.,  897;  31  L.  J.  Ch.  402;  10  Miss.  261;  67  Am.  Deo.  139;  Mahomer 

Week.  Bq^  467;  6  L.  T.,  N.  S.,  263;  v.  Hooe,  9  Smedes  ft  M.  247;  48  Am. 

Goodman  v.  Winter,  64  Ala.  426;  38  Dea  706;  Soeed  v.  Ewing,  6  J.  J. 

Am.  Rep.  13;  Gaines  v.  New  Orleans^  Marsh.  460;  22  Am.  Dec.  41. 

6  WalL  703;  Brock  v.  Frank,  61*  Ala.  ^  Glenn  v.  Williams,  60  Md.  98. 

90;  Melrin  «i  Lyons,  10  Smedes  ft  M.  *  Dobson  o.  Pearoe,  12  N.  Y.  166;  02 

78;  Schnlta  v.  Schnltz,  10  Gratt  368;  Am.  Deo.  162. 
60  Am.  Bee.  886. 

Juno,  n.— 68 
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From  this  inability  to  obtain  satisfaction  thereof  by  exe- 
cution, it  is  clear  that  a  judgment  entered  in  another 
state  is  not  a  lien  on  property  in  this  state,  and  for  the 
purpose  of  sharing  in  the  assets  of  the  defendant,  ranks 
no  higher  than  a  simple  contract  debt.^  It  is  well 
settled  that  one  state  cannot  be  required  to  aid  in  the 
execution  of  the  penal  laws  of  another,  and  hence  that 
there  are  many  penalties  enforceable  by  action  in  the 
state  under  whose  laws  they  are  imposed  which  are  not 
enforceable  elsewhere.  When,  however,  an  action  has 
been  prosecuted  to  judgment,  it  has  been  thought  that 
the  cause  of  action  so  merged  therein  that  no  further 
inquiry  would  be  made  respecting  its  nature,  and  there- 
fore that  an  action  on  a  judgment  of  another  state  could 
not  be  defeated  by  showing  that  it  was  founded  upon  a 
penalty  imposed  for  a  violation  of  the  penal  laws  or  police 
regulations  of  such  state.'  This  view  is  not  now  main- 
tainable. On  the  other  hand,  it  is  finally  settled  that  the 
judgment  does  not  preclude  an  inquiry  respecting  "the 
essential  nature  and  real  foundation  of  a  cause  of  action/' 
for  the  purpose  of  *' ascertaining  whether  the  claim  is 
really  one  of  such  a  nature  that  the  court  is  authorized 
to  enforce  it."* 

§  576.  Defenses. — All  defenses  which  are  admissible 
against  a  judgment  where  it  was  pronounced  are  equally 
admissible  in  actions  upon  it  in  another  state.  Want  of 
jurisdiction,  as  we  have  seen,  is  generally  recognized  as  a 
good  defense.*  With  this  exception,  no  defense  which 
would  not  be  received  in  the  forum  whence  the  judgment 
was  taken  will  be  allowed  against  it  elsewhere,  unless  it 
be  fraud  in  its  procurement,  or  that  it  is  founded  upon  a 
penalty  imposed  by  the  laws  of  another  state,  which  the 

1  McEImoyle  «.  Cohen,  13  Pet  312;  *  WiBOonsin  v.  PeUean  Ina.  Go.,  IS7 

WUcoiumti  Pelican  Ins.  Co.,  127  Ind.  U.  S,  292;  AttriU  v.  Huntington,  70 

292.  Md.  191;  14  Am.  St  Rep.  344 

>  Spencer  «.  Brockway,  1  Ohio,  229;  *  Chnnn  v.  Gray,  51  Tex.  112;  Dnkt 

13  Am.  Dec.  615;  State  v.  Helmer,  21  «.  Granger,  22  Fla.  S4S. 
Iowa,  370;  Healy  v.  Boot»  11  Pick.  339. 
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courts  of  the  state  where  suit  is  brought  are  under  no 
obligation  to  enforce,  or  is  barred  by  the  statute  of  limi- 
tations. 

Fraud  in  the  procurement  of  an  unconscionable  judg- 
ment or  decree  entitles  the  defendant  to  relief  therefrom  in 
the  state  in  which  it  was  entered;  and  as  no  judgment  or 
decree  is  entitled  to  any  greater  faith  or  credit  in  another 
state  than  in  the  state  of  its  renditioui  it  must  be  that  if 
it  was  procured  by  fraud,  its  assertion  in  another  state  can 
be  prevented  by  some  appropriate  proceeding.  It  may  be 
that  in  the  state  of  its  origin  relief  from  a  domestic  judg- 
ment on  account  of  fraud  can  be  procured  only  by  a  suit 
in  equity,  while  in  the  state  in  which  the  action  is  brought 
the  same  court  may  exercise  jurisdiction  both  in  law  and 
in  equity,  and  may  therefore  entertain  as  an  equitable 
defense  any  cause  sufficient  to  warrant  the  granting  of 
relief  in  an  independent  suit;  or,  on  the  other  hand,  a 
judgment  entered  in  a  state  where  equitable  defenses  may 
be  asserted  in  actions  at  law  may  be  the  basis  of  an  ac- 
tion in  a  state  where  the  matters  constituting  such  a  de- 
fense are  ordinarily  available  only  in  suits  in  equity.  In 
either  event,  if  the  judgment  was  procured  under  circum- 
stances requiring  its  enforcement  to  be  enjoined  in  equity, 
the  question  will  arise  whether  these  circumstances  may 
be  interposed  as  a  defense  to  an  action  on  the  judgment 
in  another  state.  Notwithstanding  expressions  to  the 
contrary,  we  apprehend  that  in  bringing  an  action  in 
another  state  the  judgment  creditor  must  submit  to  the 
law  of  the  forum,  and  must  meet  the  charge  of  fraud  in 
its  procurement  when  presented  in  any  form  in  which 
fraud  might  be  urged  in  an  action  on  a  domestic  judg- 
ment If,  in  the  state  in  which  the  action  is  pending, 
fraud  can  be  pleaded  to  an  action  on  a  domestic  judgment, 
it  is  equally  available  and  equally  efficient  in  actions  on 
judgments  of  other  states.'     But  if,  to  avoid  a  domestic 

'2  Am.  Lead.  Gas.,  5th  ed.,  658;    v.  Headley,  22  N.  J.  Eq.  115;  Davis  «. 
Hogen  p.  Gwmn,  21  Iowa,  58;  Davis    Smith,  5  Qa.  274;  48  Am.  Deo.  279| 
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judgment  for  fraud,  proceedings  must  be  instituted  in 
equity,  then  like  proceedings,  and  those  only,  must  be 
resorted  to  as  against  a  judgment  of  another  state.^  It  is 
true  that  two  of  the  decisions  of  the  supreme  court  of  the 
United  States  contain  the  generll  statement  that  the  plea 
of  fraud  is  not  available  as  an  answer  to  an  action  on  a 
judgment.'  We  apprehend,  however,  that  these  decisions 
are  inapplicable  in  those  states  in  which  the  distinction 
between  law  and  equity  is  attempted  to  be  abolished,  and 
equitable  as  well  as  legal  defenses  are,  when  properly 
pleaded,  admissible  in  actions  at  law.  Circumstances 
may  exist  in  which  it  would  be  competent  to  a  court  of 
equity,  on  the  ground  of  fraud,  to  enjoin  a  party  bom 
enforcing  a  judgment  recovered  in  another  state.'  Cer- 
tainly the  defendant  ought,  when  sued  in  a  state  acting 
under  the  reformed  code  of  procedure,  to  be  permitted  to 
assert  his  equitable  defense  in  that  action,  instead  of 
being  required  to  resort  to  a  separate  and  independent 
suit.  Fraud  anterior  to  the  entry  of  the  judgment,  which 
is  not  admissible  as  a  ground  for  relief  in  the  state 
wherein  a  judgment  is  rendered,  is  equally  inadmissi- 
ble elsewhere.  Hence  relief  cannot  be  had  in  another 
state  on  the  ground  of  perjury  and  conspiracy  in  prose- 
cuting the  action  in  which  the  judgment  was  given,*  nor 
because  of  any  fraud  which  might  have  been  urged 
against  the  maintenance  of  the  former  action.'  An  action 
on  a  judgment  confessed  in  another  state  by  a  power  of 
attorney  can  be  defeated  by  showing  that  the  defendant 
neither  executed  the  power  of  attorney  nor  had  any  notice 

Bimeler  9,  Dawson,  4  Scam.  636;  39  v.  Haaty,  6  Keb.  419;  S9  Am.  Rep. 

Am.  Deo.  430;  White  v.  Trotter,  14  366;  Ward  «.  Qninlivin,  67  Ma  425; 

Smedes  &  M.  30;  63  Am.  Deo.  112;  Engel  v,  Schenerman,  40  G*.  206;  t 

Eaton  V.  Hasty,  6  Keb.  419;  29  Am.  Am.  Rep.  673. 

Rep.  636;  Welch  v.  Sykes,  3  Gilm.  *  Metcalf  «.  GUmore,  69  N.  H.  417; 

197;   44   Am.    Dec   689;    Keeler   v.  47  Am.  Rep.  217;  McDonald «.  Drew. 

Elston,  22  Neb.  310.  64  N.  H.  647;  Bngstrom  «.  Sherbane. 

^  2  Am.  Lead.  Cas.,  6th  ed.,  68,  69.  137  MaM.   163rKiley  «.  Mnnay,  8 

'  Christmas  v.  Russell,  6  WaU.  290;  Ind.  864. 

Maxwell  v.  Stewart,  22  WalL  77.  *  Weir  v.  Vail,  66  CaL  466;  Pftckar 

*  Black  V.  Smith,  13  W.  Va.  794;  «.  Thompson,  26  Neb.  688;  Jeter  a. 

Pearce  «.  Olney,  20  Conn.  544;  Eatoa  Fellowes,  32  Pa.  St.  466. 
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of  the  pendency  of  the  suit.'  To  an  action  in  Tennessee 
on  a  judgment  rendered  in  Kentucky  the  defendant 
pleaded  that  plaintiff  took  advantage  of  political  preju- 
dices existing  when  the  suit  was  commenced  to  combine 
with  citizens  of  the  latter  state  to  prevent  his  making  any 
defense,  and  that  therefore  defendant  permitted  default 
to  be  taken  because  he  could  not  appear  without  endan- 
gering his  life.  The  plea  was  decided  to  be  sufficient.' 
Nothing  which  could  have  been  pleaded  as  a  defense  in 
the  original  action  can  be  pleaded  against  the  judgment.* 
Errors  and  irregularities  in  the  proceedings  in  the  origi- 
nal suit  do  not  in  any  respect  impair  the  effect  of  the 
judgment,  unless  taken  advantage  of  by  an  appeal  or 
some  other  appropriate  correctory  proceeding.*  The  fol- 
lowing plea,  involving  a  denial  of  the  jurisdiction  of  the 
court,  was  said  to  exclude  every  hypothesis  in  favor  of  the 
judgment:  ''And  the  said  defendant  says  that  at  the  time 
when  said  proceedings  were  commenced,  as  set  forth  in 
said  declaration,  and  from  that  time  up  to  and  at  the  time 
when  said  supposed  judgment  was  rendered  as  aforesaid, 
he,  the  said  defendant,  was  a  citizen  of  the  state  of  Arkan- 
sas, and  resident  therein,  and  was  not  served  with  pro- 
cess, and  bad  no  notice  whatever  of  the  pendency  of  said 
action,  and  that  he  never  appeared  thereto  in  person  nor 
by  attorney,  and  this  he  is  ready  to  verify."* 

Any  matter  occurring  after  the  entry  of  a  judgment 
discharging  or  releasing  the  defendant  therefrom  may  be 
pleaded  as  a  defense  to  an  action  thereon  in  another  state.* 
Hence  his  subsequent  discharge  in  bankruptcy  constitutes 

'  Wilaon  v.  Bank  of  Mount  Pleasant^  Powell  v.  Davis,  60  Ga.  70;  Greene  e. 

6  Leigh,  670.  Republic  F.  Ins.  Co.,  84  N.  Y.  672. 

*  0>ffee  V.  Neely,  2  Heisk.  304.  '  Strnble  v.  Malone,  3  Clarke,  686; 

'  Norwood  V.   Cobb,   20  Tex.  688;  Conway  v.  Ellison,  14  Ark.  360;  Olds 

Goodrich  «.  Jenkins,  6  Ohio,  43;  Har-  v.   Glase,   7  Iowa,   86;    Crawford    si 

rymaa  v.  Roberts,  62  Md.  64;  Drake  Ez'ra  of  Simonton,  7  Port  110;  Kin- 

V.    Granger,    22    Fla.    348;    Hall    v.  nier  v.  Kinnier,  46  N.  Y.  636;  6  Am. 

Kackav,  78  Tex.  248;  West  etc.  Ky  Rep.  132. 

Co.  V,  Thomton,  13  La.  Ann.  736;  48  ^  Barkman  v.  Hopkins,  11  Ark.  161. 

Am.  Deo.  778;  Sweet  v.  Brackley,  63  '  Haggerty  v.  Amory,  7  Allen,  468; 

Me.  346;  Green  «.  Sanborn,  150  Mass.  Revere  C.  Co.  v.  Dimock,  90  N.  Y.  33; 

464;  Snow  «.  Mitchell*  37  Kan.  636;  Anderson  v.  Clark,  70  Ga.  362. 
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a  defense,  if  granted  by  a  court  having  power  to  release 
him  from  the  judgment.  Though  the  statute  of  limita- 
tions of  the  state  in  wliich  the  action  is  brought  may 
have  run  against  the  original  cause  of  action,  it  cannot 
be  successfully  urged  against  the  judgment  in  another 
state.  There  are  states  whose  statutes  of  limitations  de- 
clare that  when  a  cause  of  action  arose  in  another  state, 
whether  such  cause  shall  be  deemed  barred  or  not,  shall 
be  determined  by  the  statute  of  that  state,  and  where  this 
is  the  case  an  action  on  a  judgment  may  be  maintained 
until  barred  by  the  statute  of  the  state  of  its  origin.'  But 
in  the  absence  of  any  statutory  rule  to  the  contrary,  the 
statute  of  limitations  of  the  state  in  which  the  remedy  is 
sought  must  be  applied  to  actions  upon  judgments;'  and 
therefore  an  action  may  sometimes  be  sustained  upon  a 
judgment,  though  barred  by  the  statute  of  the  state  in 
which  it  was  rendered;'  and  on  the  other  hand,  the  stat- 
ute of  the  state  in  which  an  action  on  a  judgment  is 
brought  may  sometimes  constitute  a  sufficient  defense, 
though  the  time  in  which  plaintiff  is  allowed  to  sue 
thereon  in  the  state  in  which  it  was  recovered  has  not 
terminated;*  and  if  the  state  in  which  the  action  is 
brought  has  no  statute  of  limitations  applicable  to  judg- 
ments recovered  in  other  states,  such  action  may  be 
maintained,  irrespective  of  the  lapse  of  time.'  Judg- 
ments are  entitled  to  protection  as  contracts.  Hence  the 
statute  of  limitations  of  the  state  in  which  an  action  on 
a  judgment  entered  in  another  state  is  brought  will  not 
be  permitted  to  defeat  the  action,  if  the  application  of  the 
statute  would  not  leave  the  plaintiff  a  reasonable  time  in 
which  to  pursue  his  remedy.* 

§  577.    Of  Courts  not  of  Record.  —  The  attestation  pre- 
scribed by  the  act  of  1790  and  by  the  present  Bevised 

1  Watkins  9.  Wortman,  19  W.  Va.  7S.  *  Kay  v.  Walter,  SS  Kaa.  111. 

>  MiUer  v,  Brenham,  68  N.  Y.  83.  ^  Napier  v.  Gidiere,  1  SpeenEq.  216; 

*  Stewart  v.  Spaalding,  72  CaL  264;  40  Am.  Dea  6ia 

Miller  V.  Brenham,  68  N.  Y.  83;  Hen-  *  Scarborongh  9.  Dngan,  10  Oil  305; 

dricks  v.  Comatodc,  18  Ind.  238;  74  Price  v.  Hopkin,   13  Mich.  318;  Oi* 

Am.  Dea  205.  bom  9.  Jaine%  17  Wia.  673. 
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Statutes  of  the  United  States  must  be  made  by  the  clerk, 
irith  the  seal  of  the  court,  if  there  be  one,  annexed,  and 
by  the  certificate  of  the  chief  justice  or  presiding  magis- 
trate, as  the  case  may  be.  The  judgments  of  justices  of 
the  peace  and  of  other  courts  having  neither  a  seal  nor  a 
clerk  do  not  admit  of  authentication  in  the  mode  pre- 
scribed by  these  statutes,  and  hence  have  been  held  to  be 
without  their  protection,  and  not  entitled  to  any  greater 
effect  than  foreign  judgments.'  On  the  other  hand,  it  is 
insisted  that  the  constitution  of  the  United  States  re- 
quires that  "  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceeding$ 
of  every  other  state'';  that  this  constitutional  provision 
is  self-executing;  and  that  the  failure  of  Congress  to  pro- 
vide a  mode  of  authenticating  the  judgments  of  courts 
not  of  record  does  not  deprive  them  of  their  character 
of  "judicial  proceedings,"  nor  warrant  the  withholding 
from  them  in  any  other  state  of  the  full  faith  and  credit 
attaching  to  them  in  the  state  wherein  they  were  ren- 
dered.' A  third  class  of  decisions,  without  determining 
whether  the  constitution  is  self-executing  or  not,  accords 
to  judgments  of  courts  not  of  record,  if  their  jurisdiction 
is  established  or  conceded,  and  proof  is  made  of  them  in 
the  manner  appropriate  to  foreign  judgments,  or  in  such 
other  mode  as  may  be  sanctioned  by  the  laws  of  the  state 
in  which  they  are  offered  in  evidence,  the  same  conclu- 
siveness as  adjudications  as  though  they  were  domestic 
judgments,  though  the  plea  properly  filed  in  the  action 
may  be  styled  nil  debet  or  non  asswnpait^    The  judgment 

^  Gnkhui  01  Griggy  3  Harr.  (Del.)  ment  waa  rendered:  Eobinson  r.  Pres- 

408;  Tkylor  v.  Barron,  30  N.  H.  78;  eott,  4  N.  H.  450. 

Warren  v.  Flagg,  2  Pick.  448;  McEl-  >  Stookwell  v.  Coleman,  10  Ohio  St. 

fatriek  9,  Taft,  10  Bash,  160;  Wood  83;  Silver  Lake  Bank  v.  HardiDg,  6 

V.  Wood,  78  Kv.  624.    In  New  Hamp-  Ohio,  646;  Carpenter  v.  Pier,  30  Vt 

■bire  it -is  said  that  a  judgment  of  a  81;  73  Am.   Dec  288;  Starkweather 

jiutiea  of  the  peace  of  another  state  v.  Loomis,  2  Vt.  573;  Kean  v.  Bice,.  12 

must  be  considered  "as  leaving  the  Serg.  &  R.  203;  Lawrence  v,  Ganltney, 

whole  merits  of  ^e  case  open  for  dis-  Cheves,  7. 

eossion  and  examination,  and  that  the  *  Glass  v.   Blackwell,  48  Ark.  50; 

defendant  is  not  estopped  from  setting  Danforth    v.    Thompson,    34    lowa^ 

up  a  payment  made  before  the  jndg-  243i 
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of  a  justice  of  the  peace  of  another  state  must  "  be  preyed 
by  the  oath  of  witnesses  who  have  compared  the  copy  pro- 
duced in  evidence  "  with  the  original.'  The  question  of 
what  constitutes  a  sufficient  authentication  of  judicial 
proceedings^  under  the  law  of  Congress,  has  been  consid- 
ered in  the  chapter  on  Judgments  as  Evidence. 

§  578.  Courts  of  the  United  States.  —  The  same  ral« 
applies  to  judgments  rendered  in  the  United  States  courts, 
when  relied  upon  in  another  state,  as  that  which  would 
in  like  circumstances  be  applied  to  the  judgment  of  any 
court  of  record  of  another  state.'  **  The  judgments  and 
decrees  of  the  circuit  court  of  the  United  States  sitting 
in  a  particular  state,  in  the  courts  of  that  state,  are  to  U 
accorded  such  effect,  and  such  effect  only,  as  would  U 
accorded  in  similar  circumstances  to  the  judgments  and 
decrees  of  a  state  tribunal  of  equal  authority";  and 
whether  they  have  been  accorded  such  effect  is  a  question 
the  determination  of  which  is  within  the  jurisdiction  of 
the  supreme  court  of  the  United  States.*  A  judgment  of 
a  circuit  court  of  the  United  States  may  therefore  be  the 
basis,  in  the  courts  of  the  state  in  which  it  was  entered, 
of  a  creditor's  bill,  or  of  any  remedy  given  by  statute  to 
aid  the  enforcement  of  the  judgments  of  the  state  courts.* 

$  579.  Decrees  of  Divorce  in  States  to  Which  Botb 
Parties  have  Removed.  —  When  the  spouses  remove  from 
the  state  in  which  they  were  married,  the  marriage  rela- 
tion becomes  subject  to  the  laws  of  the  state  of  which 
they  become  bona  fide  residents;  and  a  divorce  granted 
there,  though  for  some  cause  not  recognized  as  sufficient 
where  the  marriage  was  celebrated,  is  binding  on  both 
parties  in  every  other  state.* 

>  Am.  Lead.  Cas.,  6th  ed.,  660.  Maury,  10  Smedes  ft  M.  2d8;  BiOiia 

>  Kiblett  V.  Scott,  4  La.  Ann.  246;    Loeb,  78  Wis.  404. 

Barnej  v.  Patten<m,  6  Har.  &  J.  182;  *  CrMoont  L.   &   Oou  «,  BntolMn' 

ThomBOB  V.  Lee  Ooan^,  22  Iowa,  206;  Union,  120  U.  8.  147. 

Dudley  v.  Lindsey,  9  B.  Mon.  486;  60  «  Ballin  «.  Loeb,  78  ^Ha.  401 

Am.  Deo.  622;  MoCanley  v.  Hargroyet,  *  Barber   a   Root,    10   BfaoL   W; 

48  Ga.  60;  16  Am.  Rep.  660;  Pasteur  Pawling  v.  Bird's  Ez'ra,  13  Jokas.  192; 


«.  Lewis,  39  La.  Ann.  6;  Dorsey  «.    Visoher  «i    Yiaehtf,   18   Bark  640; 
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8  680.  Divorce  in  Another  State  by  Partiei  Going 
there  to  Procure  It.  —  No  doubt  is  entertained  in  regard 
to  the  conclusive  effect  of  a  divorce  obtained  in  a  state  to 
which  the  parties  have  removed  with  the  intention  of 
making  their  domicile  there.  But  many  instances  occur 
in  which  the  removal  is  apparently  for  the  purpose  of 
procuring  a  divorce  for  some  act  not  regarded  as  a  suffi- 
cient cause  at  the  place  of  its  commission,  or  in  order  to 
avoid  such  a  defense  as  would  probably  be  made  if  the 
action  were  prosecuted  near  the  domicile  of  the  defend- 
ant. No  doubt  most  of  the  state  courts  have  deemed  a 
• 

divorce  so  procured  the  consummation  of  a  fraud  upon 
the  laws  and  courts  of  the  state  where  the  cause  of  divorce 
was  alleged  to  have  occurred,  as  well  as  upon  the  defend- 
ant|  and  have  refused  to  pay  it  any  respect  whatever.' 
If  it  appears  that  resort  was  had  to  the  courts  of  a  state 
in  which  neither  party  had  a  domicile,  the  judgment  will 
be  treated  in  other  states  as  void  for  want  of  jurisdiction 
over  the  subject-matter.' 

Sometimes  the  position  has  been  taken  that  only  the 
courts  of  the  state  having  jurisdiction  over  the  damicih  of 
the  parties  at  the  commission  of  the  act  can  grant  a 
divorce,  because  they  alone  have  jurisdiction  over  the 
tui^eeUmatteTf  and  that  if  the  alleged  cause  is  not  a  ground 
for  divorce  where  it  occurred,  and  where  the  parties  were 
then  domiciled,  neither  can  by  going  into  another  state 
obtain  a  valid  divorce  therefor.    Thus  one  of  the  judges, 

Harding  v.  Allen,  9  Greenl.  148;  23  L.  J.  171;  State  v.  Fleak,  54  Iowa, 

Am.  Dec  649;  Fellows  v.  Fellows,  8  429;  Borlen  v.  Shannon,  99  Mass.  200; 

N.  H.  ISO;  Tolen  v.  Tol^n,  8  Blackf.  96  Am.  Deo.  733;  Ghaney  v.  Bryan,  15 

407;  21  Am.  Dec.  742,  and  note;  State  Lea,  589;  People  v.  Dawell,  25  Mich. 

0.  Armington,  25  Minn.  29;  Hunt  v.  247;  12  Am.  Rep.  260. 
Hunt,  72  N.  H.  217;  28  Am.  Rep.  129;        '  State  v,  Armington,  25  Minn.  29; 

Hood  V.  Hood,  11  Allen,  196;  87  Am.  Smith  v.  Smith,   19  Neb.   706;  Van 

Dec.  709;  Shawvi  Shaw,  98  Mass.  158;  Fossen  v.  State,  87  Ohio  St.  317;  44 

Payson   v.  Payson,   34    N.    H.   518;  Am.  Rep.  507;  Gregory  v.  Gregory,  76 

Cbeely  vl  Clayton,  110  IT.  S.  705.  Me.  535;  57  Am.  Rep.  792;  Reed  «. 

>  Hood  V.   State,   56  Ind.   263;  26  Reed,  52  Mich.  117;  50  Am.  Rep.  247; 

Am.  .Rep.  21;  6  Cent  L.  J.  85;  New-  Gettys  v.  Gettys,  3  Lea,  260;  31  Am. 

comb  V,  Newcomb,  13  Bush,  544;  26  Rep.  637;  Neffv.  Beaachamp»74loway 

Am.  Rep.  222;  People  v.  Baker,   76  92;  Leith  v.  Leith,  39  N.  H.  20. 
N.  Y.  78;  32  Am.  Rep.  274;  10  Cent. 
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daliyering  an  opinion  of  a  supreme  court  of  New  York, 
said:  ''  I  cannot  agree  to  the  proposition  that  a  party 
domiciled  in  this  state,  desiring  a  divorce  for  a  cause 
occurring  here,  for  which  such  a  divorce  will  not  be 
granted  by  the  laws  of  this  state,  can  remove  to  another 
state,  where  the  act  complained  of  is  legal  cause  for  such 
divorce,  and  then,  upon  the  ground  of  such  act  occorring 
here  before  his  becoming  domiciled  there,  obtain  the 
decree,  and  then  return  to  this  state  and  use  it  here  for 
any  purpose."  ^  If  a  decree  of  divorce  rendered  in  an- 
other state  contains  the  recital  that  the  parties  resided  in 
such  state,  this  decree  may  be  contradicted,  and  its  effect 
entirely  destroyed  by  showing  that  they  had  their  domi- 
cile in  a  different  state;  and  a  party  procuring  such  decree 
may  be  convicted  of  bigamy  in  the  state  of  his  actual 
domicile,  if  he  contracts  another  marriage  there.^  The 
place  in  which  the  marriage  was  celebrated  is  not  neces- 
sarily important  in  determining  the  jurisdiction  in  an 
action  for  divorce;  in  truth,  the  courts  of  the  state  in 
which  such  celebration  occurred  may  become  divested  of 
their  jurisdiction  to  annul  the  marriage.  Thus  if  an 
alleged  cause  of  divorce  arose  in  a  state  where  the  spouses 
resided,  the  wife  cannot  return  to  the  state  in  which  she 
was  married,  and  there  by  constructive  service  of  process 
obtain  a  divorce  from  her  husband,  who  remains  domi- 
ciled in  the  state  in  which  the  cause  of  divorce  arose.' 
But  it  does  not,  according  to  some  of  the  authorities, 
appear  to  be  essential  that  the  action  be  brought  in  the 
state  where  the  cause  of  action  arose,  if  thereafter  the 
spouses  removed  to  another  state  in  good  faith,  and  not 
merely  to  escape  the  laws  and  courts  of  their  domicile. 
'^  When  a .  person  domiciled  in  this  state  goes,  in  evasion 

>  Holmes  v.  Holmesi,  4  Lani.  38S.  '  People  o.  D»weU,  26  Midi.  S47;  IS 

See,   to  lame  effect^   Inhabitants    of  Am.  Rep.  260. 

Hanover  v.  Tnrner,  14  Mass.  227;  7  *  Hartean  p,  Hartean,  14  Fiek*  181; 

Am.  Deo.  203,  and  note;  Greenlaw  «.  25  Am.  Deo.  372;  Proper  t.  Warner. 

Oreenlaw,   12   N.   H.   200;    Lyon  v.  47  Vt  667;  19  Am.  Rep.  132.       ^^ 

Lyon,  2  Gray,  369;  Colvin  v.  Reed,  56  *  Harding  v.  Aldmi,  9  QretnL  140; 

Pa.  St.  375.  23  Am.  Dea  549. 
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and  fraud  of  the  law  of  his  domicile,  into  another  state  in 
order  to  obtain  a  divorce  there  for  a  cause  which  occurred 
here  while  the  parties  resided  here,  or  for  a  cause  which 
would  not  authorize  a  divorce  by  our  law,  it  is  within  the 
power  of  the  state  by  its  courts  or  its  legislature  to  declare 
or  enact  that  a  divorce  so  obtained  before  acquiring  a 
domicile  in  the  other  state  is  or  shall  be  of  no  force  or 
effect  in  this  state.  •  •  •  .  It  is  competent  to  show  that  a 
decree  of  divorce  granted  by  a  court  of  another  state, 
although  appearing  on  its  face  to  be  valid,  is  in  fact  void, 
because  the  libelant  fraudulently,  and  in  evasion  of  the 
law  of  his  own  domicile,  procured  that  court  to  exercise 
jurisdiction  over  the  case.'' ' 

§  581.  Oases  where  Divorces  may  be  Oranted  against 
Non-residents. — We  have  already  seen  that  neither  the 
section  of  the  constitution  of  the  United  States  in  regard 
to  judicial  proceedings  of  other  states,  nor  the  act  of  Con- 
gress on  the  same  subject,  extends  the  authority  of  the 
courts  of  one  state  so  as  to  authorize  them  to  take  juris- 
diction over  the  citizens  of  other  states.  Some  modifica* 
tion  of  this  construction  seems  unavoidable  in  proceedings 
for  divorce.  '^  Suppose  a  husband  commits  adultery  and 
then  purchases  a  house,  and  actually  takes  up  his  domi- 
cile in  another  state,  but  before  his  wife  has  joined  him, 
she  is  apprised  of  the  fact,  and  immediately  files  a  libel 
for  divorce,  and  obtains  an  order  to  protect  her  from  the 
power  of  her  husband,  as  by  law  she  may.  He  is  an  in- 
habitant of  another  state,  and  can  in  no  sense  be  said  to 
live  in  any  county  in  this  state,  and  yet  it  would  be 
difficult  to  say  that  she  is  not  entitled  to  have  a  divorce 
here.  Supposing,  instead  of  the  last  case,  he  has  actually 
purchased  a  house,  and  changed  his  domicile  to  another 
state,  and  there  commits  adultery,  and  the  wife,  not  hav* 
ing  joined  him,  and  not  having  left  her  residence  in  this 
sattOi  becomes  acquainted  with  the  fact,  and  libels,  and 

>  Sewall  V.  Sewall,  122  Mass.  166;  23  Am.  Rep.  299. 
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obtains  a  similar  order,  could  she  not  maintain  it?  Yet 
in  the  latter  case,  at  the  time  of  the  act  done,  and  in  the 
other,  at  the  time  of  the  suit  instituted,  the  respondent, 
one  of  the  parties,  did  not  live  in  this  commonwealth. 
This  suggests  another  course  of  inquiry;  that  is,  how  far 
the  maxim  is  applicable  to  this  case,  that  the  domicile  of 
the  wife  follows  that  of  the  husband.  Can  this  maxim 
be  true  in  its  application  to  this  subject,  where  the  wife 
claims  to  act,  and  by  law  to  a  certain  extent  and  in  cer- 
tain cases  is  allowed  to  act,  adversely  to  her  husband?  It 
would  oust  the  court  of  its  jurisdiction  in  all  cases  where 
the  husband  should  change  his  domicile  to  another  state 
before  the  suit  is  instituted.  It  is  in  the  power  of  a 
husband  to  change  and  fix  his  domicile  at  will.  If  the 
maxim  could  apply,  a  man  might  go  from  this  county  to 
Providence,  take  a  house,  live  in  open  adultery,  abandon- 
ing his  wife  altogether,  and  yet  she  could  not  libel  in  this 
state,  where,  till  such  a  change  of  domicile,  they  had  al- 
ways lived.  It  is  probably  a  just  view  to  consider  that 
the  maxim  is  founded  upon  the  theoretic  identity  of  per- 
son and  of  interest  between  husband  and  wife  as  estab- 
lished by  law,  and  the  presumption  that,  from  the  nature 
of  that  relation,  the  home  of  the  one  is  that  of  the  other, 
and  intended  to  promote,  strengthen,  and  secure  their 
interests  in  this  relation  as  it  ordinarily  exists  where  union 
and  harmony  prevail.  But  the  law  wiU  recognize  a  wife 
as  having  a  separate  existence,  and  separate  interests  and 
separate  rights,  in  those  cases  where  the  express  object  of 
all  proceedings  is  to  show  that  the  relation  itself  ought  to 
be  dissolved,  or  so  modified  as  to  establish  separate  inter- 
ests, and  especially  a  separate  domicile  and  home,  bed 
and  board  being  put,  a  part  for  the  whole,  as  expressive  of 
the  idea  of  home."*  The  courts  in  Massachusetts  recently 
took  jurisdiction  of  a  case  which  was  a  little  different  from 
either  of  the  hypothetical  cases  stated  in  the  foregoing 
opinion  of  Chief  Justice  Shaw.     A  husband  and  wife  left 

1  Chief  JoBtioe  Shftw,  in  Harteau  v.  Harteau,  li  Pick.  181;  25  Am.  Dec  872. 
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Massachusetts,  inteDding  to  remove  to  Colorado,  and  to 
have  their  permanent  domicile  there.  They  stopped  tem- 
porarily at  Philadelphia,  when  on  their  way  to  Colorado. 
The  hushand  there  committed  acts  of  cruelty,  on  account 
of  which  the  wife  returned  to  her  former  home  and 
applied  for  a  divorce.  The  husband  did  not  return  to 
Massachusetts,  but  the  courts  of  that  state  nevertheless 
exercised  jurisdiction  over  him  for  the  purpose  of  giving 
the  wife  the  relief  sought  for  his  violation  of  the  marriage 
contract.^ 

§  582.  Domicile  of  Wife.— That  the  domicile  of  the 
husband  is  in  law  the  domicile  of  his  wife  is  not  true, 
where,  on  account  of  a  final  separation,  they  have  taken 
up  their  residences  in  different  states,'  nor  where  the  hus- 
band is  guilty  of  such  a  violation  of  his  marital  engage- 
ments as  entitles  the  wife  to  a  partial  or  entire  dissolution 
of  the  marriage  relation.'  "  If  a  wife  is  living  apart  from 
her  husband  without  sufficient  cause,  his  domicile  is  in 
law  her  domicile,  and  in  the  absence  of  any  proof  of  fraud 
or  misconduct  on  his  part,  a  divorce  obtained  by  him  in 
the  state  of  his  domicile,  after  reasonable  notice  to  her, 
either  by  personal  service  or  by  publication  in  accordance 
with  its  laws,  is  valid,  though  she  never  in  fact  resided 
in  that  state."^ 

§  583.  Oonstmctiye  Service  Rejected.  —  When,  from 
any  cause,  the  domicile  of  the  parties  is  no  longer  in 
contemplation  of  the  law  identical,  but,  on  the  contrary, 
has  become  susceptible  of  separation,  and  the  parties  in 
fact  reside  in  different  states,  it  is  evident  that  neither 
party  can  obtain  the  redress  authorized  by  law,  unless 
the  state  courts  can  render  a  decree  which  will  be  binding 
on  the  non-resident  defendant.    The  courts  of  the  state 

>  Shftw  9.  Shaw,  98  ICaot.  158.  Dee.  649;  Magniie  v.  Magnire,  7  Dan% 

<  Jenness  9.  Janneta,  24  I&d.  855|  181;  Hollister  v.  HoUister,  8  Pa.  Si. 

87  Am.  Deo.  88S.  449;  Hant  v.  Hnn^  72  N.  Y.  217;  28 

*  Diteon  v.  DitMm,  4  R.  L  87;  Hard.  Am.  Rep.  129. 

ing  «.  Alden,  9  Oreenl.  140;  23  Am.  «  Cbeely  v.  Clayton,  110  U.  &  700. 
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of  New  York  deny  that  if  a  husband  and  wife  have  their 
domicile  in  that  state  either  of  them  can  go  into  another 
state  and  obtain  a  divorce,  without  the  appearance  of  the 
defendant,  which  can  be  of  any  validity  in  New  Yorf 
In  Pennsylvania  it  is  held  that  the  injured  spouse  must 
seek  redress  in  the  state  where  the  injury  was  committed, 
unless  the  defendant  removes  from  the  common  domicile.' 

§  684.  Oonstmctiye  Service  Effective. — But  if,  from 
the  destruction  of  their  common  domicile,  the  injured 
party  has  been  authorized  to  acquire,  and  has  acquired,  a 
domicile  in  another  state,  in  which  the  dissolution  of  the 
marriage  is  sought,  then  there  is  an  absolute  necessity 
for  some  means  by  which  the  courts  may  compel  the  non« 
resident  defendant  to  submit  his  claims  to  a  continuance 
of  the  marriage  relation  to  their  jurisdiction.  The  means 
usually  provided  by  statute  consists  of  some  constructive 
service  of  process,  as  by  the  publication  of  the  summons 
for  a  specified  time  in  some  public  journal.  Judgments 
procured  in  any  state  by  constructive  service  of  process 
upon  non-residents  are,  as  we  have  already  seen,  of  no 
extraterritorial  force  in  imposing  obligations  in  personam. 
But  a  sentence  of  divorce  has,  or  may  have,  a  dual  nature. 
It  is  a  decree  in  rem,  so  far  as  it  fixes  the  8tatu9  of  the 
parties  by  dissolving  their  marital  obligations.  But  so 
far  as  it  disposes  of  any  other  matter  than  the  marriage 
relation,  it  is  in  perstmam.  The  decisions  already  cited 
from  the  New  York  reports  refuse  to  recognize  a  decree 
of  divorce  rendered  in  another  state  upon  constructive 
service  of  summons  against  a  non-resident  But  in  this 
respect  the  New  York  cases  are  not  sustained  by  the 
adjudications  made  in  other  states.' 

1  Viseber  v.  Viioher,  12  Barb.  640;  O'Dea,  101  K.  Y.  23;  Borden  «.  Fikl^ 

Holmea  v.  Holmei,  i  Lans.  388;  Hoff-  15  Jobni.  121;  8  Am.  Deo.  225. 

man  9,  Hoffman,  46  N.  Y.  30;  7  Am.  *  Reel «.  Blder,  62  Pa.  St.  908;  M- 

Rep.  299;  Kerr  v.  Kerr,  41  N.  Y.  272;  Tin  v.  Reed,  55  Pil  St  375. 

Jones  V.  Jonem  108  N.  Y.  415;  2  Am.  *  HnU  v.   Hnll,  2  Strob.   Eq.  174; 

St   Rep.  447;    People  v.   Baker,   76  Manley  v.  Manley,  4  Chand.  97;  Hnb- 

N.  Y.  78;  32  Am.  Hep.  274;  O'Dea  v.  bell  «.  Hubbell,  3  Wia.  662;  62  Am. 
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§  585.    Sommary  of  Law  of  Divorce  in  Sister  States. — 
The  conclusions  which  are  sustained  by  a  decided  major- 
ity of  the  cases  are  very  clearly  and  correctly  stated  by 
Mr.  Cooley^  in  his  work  on  constitutional  limitations,  in 
the  following  language:  "We  conceive  the  true  rule  to  be, 
that  the  actual  bona  fide  residence  of  either  husband  or 
wife  within  a  state  will  give  to  that  state  authority  to  de- 
termine the  status  of  such  party,  and  to  pass  upon  any 
question  affecting  his  or  her  continuance  in  the  marriage 
relation,  irrespective  of  the  locality  of  the  marriage  or  of 
any  alleged  offense/  and  that  any  such  court  in  that  state 
as  the  legislature  may  have  authorized  to  take  cognizance 
of  the  subject  may  lawfully  pass  upon  such  questions,  and 
annul  the  marriage  for  any  cause  allowed  by  the  local 
law.    But  if  a  party  goes  to  a  jurisdiction  other  than  that 
of  his  domicile  for  the  purpose  of  procuring  a  divorcOi 
and  has  residence  there  for  that  purpose  only,  such  resi- 
dence is  not  boTia  fide,  and  does  not  confer  upon  the  courts 
of  that  state  or  country  jurisdiction  over  the  marriage 
relation,  and  any  decree  they  may  assume  to  make  would 
be  void  as  to  the  other  party/' '    The  summary  of  the 
law  just  quoted  has  been  confirmed  by  the  supreme  court 
of  the  United  States,  so  far  as  it  assumes  that  the  petition 
for  divorce  may  be  received  and  adjudicated  upon  by  the 
courts  of  any  state  in  which  the  petitioner  has  a  bona  fide 
domicile,  irrespective  of  the  place  of  the  marriage,  of  the 
offense,  or  of  the  domicile  of  the  defendant.'    And  while 
the  language  employed   in  this  same   opinion  of  the 


Dm.  702;  M«nifi«ld  v.  Mclntyre,  10  llSMasi.  iSS;  CheelyvL  Clayton,  110 

Ohio,  2S;  Ditson  v,  Ditson,  i  K  L  87;  U.  S.  706;  Van  Ondal  «.  Van  Ondal, 

Harnaon  v.   Harriflon,   19   Ala.  499;  67  Iowa,  35.    Bat  the  rale  ie  other- 

ThompeoD  «.  State,  28  Ala.  12;  Hard-  wiae  in  an  action  to  annol  and  declare 

ing  «.  Aldeo,  9  Greenl.  146;  23  Am.  yoid    a    marriage:    Cammington   «. 

Deo.    549;    Bfagaire   v.    Magnire,    7  Belchertown,  149  Maae.  222. 

Daoa,  181;  Heirs  of  Holman  v.  Bank  *  Cooley's    Constitutional    limita- 

of  Norfolk,   12  Ala.   369;   Estate  of  tions,  400,  401.     See  also  Wharton  on 

Newman,  75  Cal.  213;  7  Am.  St.  Rep.  Conflict  of  Laws,  sees., 224-239. 

146;  Goald  v.  Crow,  67  Mo.  200.  *  Cheerer  «.  Wilson,  9  Wall  108; 

^  Jones  «.  Jones,  67  Miss.  196;  19  Hant  v,  Hnnl^  72  N.  T.  217;.28  Am. 

LoL  St.  Rep.  299;  Arrington  v,  Arring-  Rep.  129. 
ton,  102  N.  C  491;  Barlen  «.  Shannon, 
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sapreme  court  of  the  United  States  affirms,  in  general 
terms,  that  a  decree  of  divorce,  valid  and  effectual  by  the 
laws  of  the  state  where  it  was  procured,  is  valid  and  effec- 
tual in  all  other  states,  we  do  not  understand  that  this  or 
any  other  part  of  the  opinion  was  designed  to  uphold  a 
decree  obtained  by  a  party  who  ''goes  to  a  jurisdiction 
other  than  that  of  his  domicile  for  the  purpose  of  procor- 
ing  a  divorce,  and  has  residence  there  for  that  purpose 
only/'  There  are  states,  however,  which  appear  to  still 
insist  that  a  citizen  who  leaves  their  boundaries  and  takes 
up  a  residence  elsewhere,  where  he  sues  for  a  divorce 
from  his  spouse,  who  has  remained  in  the  state  of  their 
original  residence,  cannot  obtain  a  judgment  which  will 
affect  the  8tatu$  of  the  spouse  in  the  state  in  which  she 
has  remained.  Her  statiu,  it  is  claimed,  is  a  subject  over 
which  the  courts  of  her  residence  retain  exclusive  juris* 
diction.^  Whether  a  decree  of  divorce,  rendered  in  an 
action  in  which  defendant  did  not  appear  and  submit  to 
the  jurisdiction  of  the  court,  can  affect  his  matrimonial 
BtatiM  in  the  state  of  his  domicile  or  not,  it  cannot  other- 
wise affect  him,  nor  constitute  the  basis  of  a  personal 
action  against  him.  Hence  he  cannot  be  compelled  to 
pay  alimony  awarded  by  it,'  nor  can  it  determine  the 
right  to  the  custody  of  minor  children  not  within  the 
state.' 

§  586.  Effect  as  Decree  in  Rem.  —  So  far  as  the  decree 
or  judgment  of  divorce  assumes  to  dispose  of  questions 
other  than  that  of  the  marriage  status  of  the  parties,  it  is 
not  a  decree  in  rem^  and  can  have  no  extraterritorial  obli- 
gation, unless  the  defendant  was  within  the  jurisdiction 
of  the  court.  If  it  awards  alimony  or  costs  to  the  com- 
plainant, or  makes  any  disposition  in  regard  to  the  cns- 

1  Doaghty  v.  Doaghtv,  28  N.  J.  Eq.  >  Prosser  «.  Warner,  47  Vt  Wl\  19 

6S1;  Flower  v.  Flower,  42  N.  J.  Eq.  Am.  Rep.  132;  Lytle  o.  Lytle,  ISInd. 

152;  Cook  «.  Cook,  56  Wu.  195;  43  200;  Gould  «.  Crow,  57  Ma  SOa 

Am.  Rep.  706;  Jones  v.  Jones,  108  *  Kline  «.  Kline,  57  lowi,  SS6;  4S 

N.  7.  415;  2  Am.  St.  Rep.  447;  GroM  Am.  Rep.  47. 
ii  Oroes,  108  N.  7.  62a 
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tody  of  the  children ,  such  award  is  of  no  force  beyond 
the  state  wherein  it  was  made.^ 

§  687.  In  a  Recent  Oase  in  Hassachnsetts  the  entirely 
novel  view  was  announced  that  the  proceedings  of  a 
court  of  record,  when  acting  upon  an  application  for  a 
divorce,  were  not  supported  by  the  same  presumptions 
which  would  support  the  records  of  the  same  court  when 
exercising  its  jurisdiction  upon  other  matters.  The  court 
said:  ''The  paper  offered  as  a  record  was  not  admissible. 
There  was  no  proof  that  the  court  in  California  had 
jusisdiction  of  the  cause  and  the  parties.  Although  a 
court  of  record,  its  jurisdiction  of  the  subject  of  divorce 
is  a  special  authority  not  recognized  by  the  common  law, 
and  its  proceedings  stand  on  the  same  footing  with  those 
of  courts  of  limited  jurisdiction.''' 

'  Jackaon  «.  Jaokaon,  1  Johns.  424;  Harr.  (Del.)  440;  Oooley's  Constitii- 

Cnne  «.  McMnnniii  1  Gill  ft  J.  463;  19  tionid  limitationa,  406. 

Am.  Dee.  237;  Towiuend  «.  Griffin,  4  >  Com.  vl  Blood,  97  Haot.  638. 
Judo,  n.— M 


§  688  rOBEIQN   JUDOMSMX8.  1010 


CHAPTER  XXVIL 

FOREIGN  JUDGMENTa 

fi  688.    Of  ]iirudiotional  inquiries. 

§  589.     Of  jurisdiction  over  abeenteei. 

§  590.     Of  jorifldiotion  over  corporationB. 

§  591.     Effect  of  fraud. 

§  592.    Distinction  between  judgmenti  m  oauiee  of  MtioDy  and  as  pleai  m  bib 

S  593.     Decree  of  dismiMal. 

§  594.    Conclusive  in  England. 

S  595.    Founded  on  mistake  of  law. 

§  506.    Rule  of  the  early  American  cases. 

I  597.    Rule  of  the  later  cases. 

i  598.    Foreign  decree. 

{  599.     Foreign  decree  of  discharge  of  insolvent. 

{  600.    Control  of  equity  over  foreign  judgments. 

<  601.    Of  interested  court 

%  602.     Effect  of  appeal 

§  603.     Presumed  to  be  based  on  written  complaint 

i  604.     Courts  of  the  southern  confederacy. 

§  604  a.    Judgments  in  District  of  Columbia. 

§  605.     Are  not  records. 

§  605  a.     Foreign  probate. 

§  605  b.     Foreign  bankruptcy. 

I  605  c.    Foreign  divorce. 

§  588.  Of  Jurisdiction.  —  The  question  which  first  sug- 
gests itself  in  regard  to  foreign  judgments  is  one  which 
we  have  had  occasion  to  investigate  in  reference  to  every 
other  kind  of  judgment;  viz.,  Is  the  jurisdiction  of  the 
court  an  open  question?  and  if  so,  were  the  subject-matter 
of  the  controversy  and  the  party  against  whom  the  judg- 
ment has  been  pronounced  within  the  jurisdiction  of  the 
court?  In  treating  of  the  judgments  of  other  states  of 
the  American  Union,  we  have  shown  that,  notwithstand- 
ing the  provisions  of  the  constitution  and  of  the  statutes 
made  in  pursuance  thereof,  a  judgment  of  another  state 
may  always  be  avoided  by  showing  a  want  of  jurisdiction 
over  the  subject-matter  of  the  action  or  the  person  of  the 
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defendant,'  and  that  no  judgment  can  be  of  any  validity 
beyond  the  state  wherein  it  was  entered,  unless  the  de- 
fendant was  a  citizen  of  such  state,  or  unless,  by  some 
act  of  his,  he  submitted  himself  to  its  laws,  and  thereby 
became  subject  to  the  authority  of  its  courts.'  The  same 
general  principle  is  applied  to  foreign  judgments,  as  will 
be  made  apparent  by  quotations  from  the  opinion  of  the 
court  of  queen's  bench  in  a  recent  English  case.'  This 
case  was  an  action  on  a  judgment  of  a  French  tribunal, 
given  against  the  defendants  for  default  of  appearance. 
Among  the  pleas  to  the  action  was  '^  a  special  plea  assert- 
ing that  the  defendants  were  not  resident  or  domiciled  in 
France,  or  in  any  way  subject  to  the  jurisdiction  of  the 
French  court,  nor  did  they  appear,  and  that  they  were 
not  summoned,  nor  had  any  notice  or  knowledge  of  the 
pending  of  the  proceedings,  or  any  opportunity  of  de- 
fending themselves  therefrom/'  On  the  trial  it  appeared 
that  the  plaintiff  was  a  Dane,  resident  in  France,  and 
that  the  defendants  also  were  Danes,  but  they  were  resi- 
dent in  London.  The  action  in  the  French  court  was  to 
obtain  damages  for  an  alleged  violation  of  a  contract. 
The  place  at  which  the  contract  was  made  did  not  clearly 
appear;  but  **  the  fair  intendment  from  the  evidence  was 
that  it  was  made  in  London."  ''  The  following  admissions 
were  made,  namely:  that  the  judgment  was  regular,  ac- 
cording to  French  law;  that  it  was  given  in  favor  of  the 
plaintiff,  a  foreigner  domiciled  in  France,  against  the 
defendants,  domiciled  in  England,  and  in  no  sense  French 
subjects,  and  having  no  property  in  France."  It  also 
appeared  that  process  was  issued  out  of  the  French  court, 
"  and  the  French  consulate  in  London  served  on  the  de- 
fendants a  copy  of  the  citation."  The  jury  found  that 
the  defendants  had  knowledge  and  notice  of  the  sum- 
mons and  of  the  pendency  of  the  action  in  time  to  make 

>  ArOe,  sees.  660-568.  N.  S.  93;  19  Week.  Rep.  687.    See  also 

*  Ante,  sec.  664.  Warren  v.  Kingsmill,  8  U.  C.  Q.  B. 

'Schibaby  v.  Westenbolz,  L.  R.   6  407;  Burn  v.  Bletcher,  23  U.  C.  Q.  B. 

Q.  K  156;  40  L.  J.  Q.  B.  73;  24  L.  T.,  28. 
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their  defense  in  the  French  court.  Blackburn,  J.,  in  de- 
livering the  opinion  of  the  court  of  queen's  bench »  said: 
**  We  were  much  pressed  on  the  argument  with  the  fact 
that  the  British  legislature  has,  by  the  common-law 
procedure  act,  1862,  conferred  a  power  of  summoning 
foreigners,  under  certain  circumstances,  to  appear,  and 
in  case  they  do  not,  giving  judgment  against  them  by 
default.  It  was  this  consideration,  principally,  which 
induced  me  at  the  trial  to  entertain  the  opinion  which  I 
then  expressed  and  have  since  changed.  And  we  think 
that  if  the  principle  on  which  foreign  Judgments  were 
enforced  was  that  which  is  loosely  called  'comity,'  we 
could  hardly  decline  to  enforce  a  foreign  judgment  given 
in  France  against  a  resident  of  Great  Britain  under  cir- 
cumstances hardly,  if  it  all,  distinguishable  from  those 
under  which  we,  mutatis  mutandis,  might  give  judgment 
against  a  resident  in  France. 

'' Should  a  foreigner  be  sued  under  the  provisions  of 
the  statute  referred  to,  and  then  come  to  the  courts  of  this 
country  and  desire  to  be  discharged,  the  only  question 
which  our  courts  could  entertain  would  be,  whether  the 
acts  of  the  British  legislature,  rightly  construed,  gave  us 
jurisdiction  over  the  foreigner;  for  we  must  obey  them. 
But  if  judgment  being  given  against  him  in  our  courts, 
an  action  were  brought  upon  it  in  the  courts  of  the  United 
States  (where  the  law  as  to  enforcing  foreign  judgments 
is  the  same  as  our  own),  a  further  question  would  be 
open,  viz.,  not  only  whether  the  British  legislature  had 
given  the  English  courts  jurisdiction  over  the  defendant, 
but  whether  he  was  under  any  obligation,  which  the 
American  courts  could  recognize,  to  submit  to  the  juris- 
diction thus  created.  This  is  precisely  the  question  which 
we  have  now  to  determine  with  regard  to  a  jurisdiction 
assumed  by  the  French  jurisprudence  over  foreigners. 

''  Again,  it  was  argued  before  us  that  foreign  judgments 
obtained  by  default,  where  the  citation  was  (as  in  the 
present  case)  by  an  artificial  mode  prescribed  by  the  laws 
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of  the  country  in  which  the  judgment  was  given,  were 
not  enforceable  in  this  country,  because  such  a  mode  of 
citation  was  contrary  to  natural  justice;  and  if  this  were 
so,  doubtless  the  finding  of  the  jury  in  the  present  case 
would  remove  that  objection.  But  though  it  appears  by 
the  report  of  Buchanan  v.  Rueher^  1  Camp.  63,  that  Lord 
EUenborough  in  the  hurry  of  nisi  priuB  at  first  used 
expressions  to  this  efifect,  yet  when  the  case  came  before 
him  in  banco  (9  East,  192),  he  entirely  abandoned  what 
(with  all  deference  to  so  great  an  authority)  we  cannot 
regard  as  more  than  declamation,  and  rested  his  judg- 
ment on  the  ground  that  laws  passed  by  our  country 
were  not  obligatory  on  foreigners  not  subject  to  their 
jurisdiction.  ^Can,'  he  said,  Hhe  island  of  Tobago  pass  a 
law  to  bind  the  rights  of  Ijie  whole  world?' 

*^The  question  we  have  now  to  answer  is.  Can  the  em- 
pire of  France  pass  a  law  to  bind  the  whole  world?  We 
admit,  with  perfect  candor,  that  in  the  supposed  case  of  a 
judgment  obtained  in  this  country  against  a  foreigner, 
under  the  common-law  procedure  act,  being  sued  on  in 
a  court  of  the  United  States,  the  question  for  the  court 
of  the  United  States  would  be.  Can  the  island  of  Great 
Britain  pass  a  law  to  bind  the  whole  world  ?  We  think 
in  each  case  the  answer  should  be.  No;  but  every  country 
can  pass  laws  to  bind  a  great  many  persons;  and  therefore 
the  further  question  has  to  be  determined,  whether  the 
defendant  in  the  particular  suit  was  such  a  person  as  to 
be  bound  by  the  judgment  which  it  is  sought  to  enforce. 

^  Now,  on  this  we  think  some  things  are  quite  clear 
on  principle,  if  the  defendants  had  been  at  the  time  of 
the  judgment  subjects  of  the  country  whose  judgment 
is  sought  to  be  enforced  against  them.  Again,  if  the 
defendants  had  been,  at  the  time  when  the  suit  was  com- 
menced, resident  in  the  country,  so  as  to  have  the  bene- 
fit of  its  laws  protecting  them,  or  as  it  is  sometimes 
expressed,  owing  temporary  allegiance  to  that  country, 
we  think  that  its  laws  would  have  bound  them* 
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''Ify  at  the  time  when  the  obligation  was  contracted, 
the  defendants  were  within  the  foreign  country,  but  left 
it  before  the  suit  was  instituted,  we  should  be  inclined 
to  think  the  laws  of  that  country  bound  them;  though 
before  finally  deciding  this,  we  should  like  to  hear  the 
question  argued.  But  every  one  of  those  suppositions  is 
negatived  in  the  present  case. 

''Again,  we  think  it  clear,  upon  principle,  that  if  a  per- 
son selected,  as  plaintiflT,  the  tribunal  of  a  foreign  country 
as  the  one  in  which  he  would  sue,  he  could  not  afterward 
say  that  the  judgment  of  that  tribunal  was  not  binding 
upon  him. 

"  In  the  case  of  Oeneral  Steam  Navigation  Co.  y.  OuiUouj 
11  Mees.  <b  W.  877, 894,  on  a  demurrer  to  a  plea,  Parke,  B., 
in  delivering  the  considered  judgment  of  the  court  of  ex- 
chequer, then  consisting  of  liord  Abinger,  C.  B.,  Parke, 
Alderson,  and  Gurney,  BB.,  thus  expresses  himself:  'The 
substance  of  the  plea  is,  that  the  cause  has  been  already 
adjudicated  upon,  in  a  competent  court,  against  the  plain- 
tiffs, and  that  the  decision  is  binding  upon  them,  and 
that  they  ought  not  to  be  permitted  again  to  litigate  the 
same  question.  Such  a  plea  ought  to  have  had  a  proper 
commencement  and  conclusion.  It  becomes,  therefore, 
unnecessary  to  give  any  opinion  whether  the  pleas  are 
bad  in  substance;  but  it  is  not  to  be  understood  that  we 
feel  much  doubt  on  that  question.  They  do  not  state  that 
the  plaintiffs  were  French  subjects,  or  resident,  or  even 
present,  in  France  when  the  suit  began,  so  as  to  be  bound 
by  reason  of  allegiance  or  temporary  presence  by  the 
decision  of  a  French  court,  and  they  did  not  select  the 
tribunal  and  sue  as  plaintiffs, — in  any  of  which  cases 
the  determination  might  have  possibly  bound  them. 
They  were  mere  strangers,  who  put  forward  the  negli- 
gence of  the  defendant  as  an  answer  in  an  adverse  suit  in 
a  foreign  country,  whose  laws  they  were  under  no  obliga- 
tion to  obey.' 

*'It  will  be  seen  from  this  that  those  very  learned 
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jadges,  besides  expressing  an  opinion  eonforn^able  to  ours, 
also  expressed  one  to  the  effect  that  the  plaintiffs  in  that 
sait  did  not  pat  themselves  nnder  an  obligation  to  obey 
the  foreign  judgment  merely  by  appearing  to  defend 
themselves  against  it.  On  the  other  hand,  in  Simpson  v. 
Fogo,  1  Johns.  &  H.  18,  29  L.  J.  Ch.  657,  1  Hem.  <b  M. 
195,  32  L.  J.  Gh«  249,  where  the  mortgagees  of  an  English 
ship  had  come  into  the  courts  of  Louisiana  to  endeavor 
to  prevent  the  sale  of  their  ship,  seized  under  an  execu« 
tion  against  the  mortgagors,  and  the  courts  of  Louisiana 
decided  against  them,  the  vice-chancellor  and  the  very 
learned  counsel  who  argued  in  the  case  seem  all  to  have 
taken  it  for  granted  that  the  decision  of  the  court  of 
Louisiana  would  have  bound  the  mortgagees  had  it  not 
been  in  contemptuous  disregard  of  English  law.  The 
case  of  General  Steam  Ncmgaiion  Co,  v.  OuilloUf  11  Mees. 
&  W.  877,  was  not  referred  to,  and  therefore  cannot  be 
considered  as  dissented  from;  but  it  seems  clear  that  they 
did  agree  in  the  latter  part  of  the  opinion  they  expressed. 

**  We  think  it  better  to  leave  this  question  open,  and  to 
express  no  opinion  as  to  the  effect  of  the  appearance  of  a 
defendant,  where  it  is  so  far  not  voluntary  that  he  only 
comes  in  to  try  to  save  some  property  in  the  hands  of  the 
foreign  tribunal.  But  we  must  observe  that  the  decision 
in  De  Cosse  Driseae  v.  Raihbone,  6  Hurl.  &  N.  301,  80 
L.  J.  Ex.  238,  is  an  authority  that  where  the  defendant 
voluntarily  appears  and  takes  the  chance  of  a  judgment 
in  his  favor,  he  is  bound. 

*'  In  DougUu  v.  Forresif  4  Bing.  703,  the  court,  in  decid- 
ing in  favor  of  a  party  suing  on  a  Scotch  judgment,  say: 
'We  confine  our  judgment  to  a  case  where  the  party  owed 
allegiance  to  the  country  in  which  the  judgment  was  so 
given  against  him,  from  being  born  in  it,  and  by  the  law 
of  which  country  his  property  was,  at  the  time  those  judg. 
ments  were  given,  protected.  The  debts  were  contracted 
in  the  country  in  which  the  judgments  were  given  while 
the  debtor  resided  in  it/    Those  circumstances  are  all 


S  688  FOBBION  JUDGMUNTS.  1016 

negatived  here.  We  should,  however,  point  out  that  while 
we  think  that  there  may  be  other  grounds  for  holding  a 
person  bound  by  the  judgment  of  the  tribunal  of  a  foreign 
country  than  those  enumerated  in  Daugloi  v.  Forrest,  4 
Bing.  703,  we  doubt  very  much  whether  the  possession  of 
property  locally  situated  in  that  country  and  protected  bj 
its  laws  does  afford  such  a  ground.  It  should  rather  seem 
that  while  every  tribunal  may  very  properly  execute 
process  against  the  property  within  its  jurisdiction,  the 
existence  of  such  property,  which  may  be  very  smalli 
affords  no  sufficient  ground  for  imposing  on  the  foreign 
owner  of  that  property  a  duty  or  obligation  to  fulfill  the 
judgment.  But  it  is  unnecessary  to  decide  this,  as  the 
defendants  had  in  this  case  no  property  in  France. 

**  We  think,  and  this  is  all  we  need  decide,  that  there 
existed  nothing  in  the  present  case  imposing  on  the 
defendants  any  duty  to  obey  the  judgment  of  a  French 
tribunal.*'* 

The  decisions  in  the  United  States  upon  the  subject  of 
foreign  judgments  are  infrequent.  The  law  on  that  sub- 
ject must  therefore  be  regarded  as  not  well  settled.  So 
far  as  jurisdictional  inquiries  are  involved,  no  doubt  the 
courts  in  this  country  would  permit  a  party  against  whom 
a  foreign  judgment  was  sought  to  be  used  to  avoid  its  effect 
to  the  same  extent  which  is  authorized  by  the  English 
cases,  and  that  no  person  would  be  held  bound  in  this 
country  by  an  adjudication  made  in  some  other  country, 
unless  he  was  a  resident  of  or  submitted  himself  to  the 
courts  of  that  country.* 

>  Sehibflby  v.  Weatenhols,  L.  R.  6  Me.  28;  89  Am.  Dm.  718;  65  Me.  889; 

Q.  a  155;  40  L.  J.  Q.  R  73;  24  L.  T.,  Foster  v,  Olamer,  27  Ala.  391;  Gorljr 

N.  S.,  93;  19  Week.  Rep.  587;  Rous-  v.  Wright,  4  Mo.  App.  443;  Gnhus  % 

■iUon  V.   RouwiUon,   11  Cent  L.  J.  Spe&oer.  14  Fed.  Kep.  WS;  Dorr  % 

270.  Lippman,   6  Clark  ft  F.  1$  Long  a 

>Bi8choffv.  Wethered,9  WaU.  182;  Hammond,    40    Me.    204;    McEwin 

BiMell  V.  Brigga,  9  Mass.  462;  6  Am.  v,  Zimmer,  88  Mich.  765;  31  Am.  Rep. 

Deo.  88;  Middiesez  Bank  v.  Batman,  332;  Shepsrd  o.  Wright,  113  N.   x. 

29  Me.  19;  Bnmham  v,  Webster,   1  582;  Thorn  v.  Salmonson,  37  Kan.  441; 

Wood.  &  M.  172;  Story's  Conflict  of  Battle  c  Jones,  6  Ired.  Eq.  667;  Smith 

Laws,  sea  608;  Rankin  v.  Goddard,  54  v.  Grady,  68  Wis.  215. 
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With  respect  to  questions  of  jurisdiction,  judgments  of 
courts  of  foreign  nations  are  governed  substantially  by 
the  same  rules  which  are  applicable  to  the  judgments  of 
the  courts  of  our  sister  states.    The  courts  of  one  nation 
have  no  authority  oyer  persons  resident,  or  immovable 
property  situate  within,  the  territorial  limits  of  another 
nation/  unless  founded  upon  the  voluntary  submission 
of  such  persons  to  the  jurisdiction  of  a  foreign  court. 
The  jurisdiction  of  foreign  courts  of  superior  or  general 
jurisdiction  iSi  however,  presumed,  and  therefore  need 
not  be  alleged  by  one  who  wishes  to  claim  the  benefit  of 
their  adjudications.*     It  therefore  devolves  upon  one 
against  whom  a  foreign  judgment  of  a  court  of  general 
jurisdiction  is  asserted,  by  his  pleading  and  evidence  to 
deny  and  disprove  every  fact  and  circumstance   from 
which  jurisdiction  over  him  might  be  inferred.    Juris- 
diction over  him  being  presumed,  he  must  allege  and 
establish  facts  from  which  the  inference  must  necessarily 
arise  that  in  his  case  the  presumption  is  contrary  to  the 
facts.'    If  the  defendant,  though  a  non-resident,  not  sub- 
ject to  the  jurisdiction  of  a  foreign  court,  appears  in  the 
action,  he  cannot  avoid  the  effect  of  the  judgment  entered 
therein  against  him  by  showing  that  he  appeared  merely 
to  protect  his  property  from  seizure  upon  a  judgment  by 
default.* 

§  689.  Jurisdiction  of  Absentees. — The  English  courts, 
no  doubt,  are  not  disposed  to  disregard  a  judgment  ren- 
dered in  a  foreign  country  merely  because  the  service  of 
process  was  constructive  and  the  defendant  was  at  the 

'  Monroe  v.  Douglas,  4  Suid.  Oh.  099;  MoiitrMl  MixL  Go.  «.  Cnthbert- 

126;  Story's  Oonfliotof  Laws,  seo.  691.  8on«  9  U.  C.  Q.  B.  78;  Oowsn  «.  Braid- 

<  Robertson  v.  Strath,  6  Q.  B.  941;  wood,  1  Man.  k  G.  882;  2  Scott  N.  K 

DaT.  ft  M.  778;  8  Jar.  404;  Onnn  «.  138;   9  Dowl.   Pr.    27;    Reynolds  v. 

Peakes,    36    Minn.    177;    Horton   v.  Fenton,  3  Com.  B.  187;  10  Jur.  668; 

Critchfield,  18  RL  138;  65  Am.  Deo.  16  L.  J.  Com.  P.  15. 

701;  Bniokman  e.  Taussig,  7  Col.  661;  •  Voinet  v.  Barrett*  66  L.  J.  Q.  B. 

Dore  SL  Thombiiivh,  90  Sd.  64.  39;   34  Week.   Rep.   161;    De  Oosse 

*  Addams  v.  Vfarden,  6  L.  C.  Rep.  Drissao  e.  Rathbooe,  6  HnrL  ft  K.r 

237;  McLoan  sw  ahields»  9  Ontario^  301;  30  L.  J.  Bs.  288. 
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time  beyond  the  jurisdiction  of  the  court.  It  most  be 
shown  that  the  defendant  was  not  domiciled  in  and  did 
not  owe  allegiance  to  the  nation  whose  courts  proceeded 
against  him  in  his  absence,  because,  if  he  did  owe  such 
allegiance  to  or  was  domiciled  in  the  country,  it  was  not 
repugnant  to  natural  justice  to  provide  some  means  of 
compelling  him  to  pay  his  debts,  even  after  he  had  de- 
parted from  the  country.* 

§  590.  Jurisdiction  of  Oorporations.  —  The  members 
of  a  company  formed  in  England  to  carry  on  business  in 
a  foreign  country  are  bound,  in  respect  to  the  transactions 
of  that  company,  by  the  laws  of  the  country  where  the 
business  is  carried  on.  If  a  statute  of  the  foreign  country 
authorize  the  company  to  be  sued  in  the  name  of  its 
chairman,  a  judgment  so  recovered  is  as  conclusive  on 
the  members  of  the  company  in  England  as  any  other 
foreign  judgment,  and  cannot  be  avoided  by  showing  that 
they  received  no  summons  and  had  no  notice  of  the  suit.' 
To  a  suit  in  England  on  a  French  judgment  the  defend- 
ant pleaded  that  he  never  was  a  resident  of  France  daring 
or  since  the  accrual  of  the  cause  of  action,  nor  was  subject 
to  the  laws  of  France,  nor  served  with  process,  nor  did 
he  have  any  notice  or  knowledge  of  the  suit.  The  plain- 
tiff, in  reply,  stated  that  the  defendant  was  member  of  a 
company  in  France  by  holding  shares  therein;  that  by 
law  of  that  country  it  was  necessary  for  defendant  to  elect 
a  domicile;-  that  such  domicile  was  selected  at  Paris;  that 
service  of  notice  was  left  at  such  domicile,  as  provided  by 
the  laws  of  France.  This  replication  was  held  to  be  good, 
on  the  ground  that  natural  justice  was  not  violated  by 
holding  a  man  bound  by  a  particular  mode  of  notification 
to  which  he  had  agreed  to  submit.' 

>  Douglas  V,  Forrest,  4  Bing.  686;  42  L.  T.,  N.  &,  670;  2S  WMk.  Bspi 

'   Cowan  «.  Braidwood,  9  Dowl.  Pr.  27.  623. 

The  rale  is  the  same  in  Canada:  Qan-  *  Bank  of  Aastralasia  «.  Harding  9 

thier  v.  Blight,  6  U.  C.  C.  P.  122.    See  Com.  K  661;  Bank  of  Anatralasia  si. 

also  Copin  «.  Adamson,  2  Bam.  &  AdoL  Nias,  16  Q.  K  717. 

951;  Roassillon  v,  Roassillon,  L.  R.  14  *  Vallie  si.  Dnmergne,   4  Ex.  S90; 

Ch.  DIt.  351;  49  L.  J.  Ch.  Div.  339;  Copin  v,  Adamson,  3  Cent.  L.  J.  201 
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§  691.  Frand.  —  Both  in  England  and  the  United 
States,  fraud  in  its  procurement  is  a  good  ground  on 
which  to  avoid  the  effect  of  a  foreign  judgment.^  A 
foreign  judgment  may  be  disregarded,  both  at  law  and  in 
equity,  when  it  is  shown  to  have  been  obtained  through 
fraud.  But  because  the  plea  of  fraud  is  a  good  defense 
to  an  action  at  law  on  such  judgment,  a  court  of  equity 
will  not  interfere  with  the  action  at  law,  but  will  leave 
defendant  to  make  his  defense  there.'  Whether  fraud  in 
the  trial  of  the  cause,  consisting  of  the  production  of  evi- 
dence which  is  claimed  to  have  been  false,  or  any  other 
form  of  fraud  against  which  the  party  injured  might  have 
protected  himself  at  the  trial,  may  be  successfully  urged 
to  avoid  a  foreign  judgment,  is  not  well  settled,  the  Eng- 
lish cases  inclining  to  admit  this  defense/  and  the  Amer- 
ican to  exclude  it.* 

§  592.  Difference  between  Judgments  as  a  Cause  of 
Action,  and  as  a  Plea  in  Bar.  —  We  have  seen  that  a  for- 
eign judgment  can  have  no  extraterritorial  obligation,  if 
the  defendant  was  not  subject  to  the  jurisdiction  of  the 
courts  of  the  country  wherein  it  was  rendered,  and  that 
it  is  in  all  cases  liable  to  be  impeached  for  fraud  in  its 
procurement.  Perhaps  two  other  questions  in  reference 
to  this  class  of  judgments  could  not  be  mentioned  in 
regard  to  which  the  authorities  are  at  all  in  unison.  A 
distinction  has  been  made  between  the  effect  of  a  foreign 
judgment  sought  to  be  enforced  as  a  cause  of  action,  and 
that  of  the  same  judgment  asserted  by  the  defendant  as 
a  bar.  This  distinction  is  supported  by  the  decision  of 
Lord  Chief  Justice  Eyre  in  PhiUips  v.  Hunter,  2  H.  Black. 

>  Beimen  9.  Dnioe,  23  Bear.  146;  Q.  B.  295;  52  L.  J.  Q.  R  1;  47  L.  T., 

Prioe  V.  Dewhnnli,  8  Sim.  279;  Lasier  N.  S.,  326;  31  Week.  Rep.  67. 

«.  Wertoot«»  26  N.  Y.  146;  82  Am.  "Oohaenbein  v.  Papeker,   L.   R.  8 

Dec  404;  Henderson  o.  Henderson,  6  Ch.  696;  21  Week.  R^  616;  28  L.  T., 

Q.  R  288;  Rankin  v.  Ooddard,  64  Me.  N.  S.,  68,  469. 

28;  89  Am.   Dea   718;  65  Me.  389;  *  Abonloffv.  Oppenheimer,  L.  R  10 

Story's  Conflict  of   Jaws,   sec.    608;  Q.  B.  296. 

Oumnell «.  Sewell,  3  HnrL  &  K.  617;  *  Hilton  v.  Qayott,  42  Fed.  Rep. 

Abookff  Sk  Oppenheimer»  L.   R   10  252. 
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410,  in  which  he  said:  *'  It  is  in  one  way  only  that  the 
sentence  or  judgment  of  the  court  of  a  foreign  state  is 
examinable  in  our  courts;  aud  that  is,  when  the  party 
who  claims  the  benefit  of  it  applies  to  our  courts  to  en- 
force it.  When  it  is  thus  voluntarily  submitted  to  oar 
jurisdiction y  we  treat  it,  not  as  obligatory  perhaps  as  in 
the  country  in  which  it  was  pronounced,  nor  as  obliga- 
tory to  the  extent  to  which  by  our  law  sentences  and 
judgments  are  obligatory;  not  as  conclusive,  but  as  matter 
in  pais;  as  a  consideration  prima  facie  suflScient  to  raise 
a  promise.  We  examine  it  as  we  do  all  other  considera- 
tions or  promises;  and  for  that  purpose  we  receive  evi- 
dence of  what  the  law  of  the  foreign  state  is,  and  whether 
the  judgment  is  warranted  by  that  law.  In  all  other 
cases,  we  give  entire  faith  and  credit  to  the  sentences  of 
foreign  courts,  and  consider  them  as  conclusive  upon  us."^ 
This  opinion,  so  far  as  it  treats  foreign  judgments  as 
merely  prima  facie  when  brought  forward  as  a  cause  of 
action,  but  as  conclusive  when  called  in  question  inci- 
dentally or  by  a  plea  in  bar  (except  as  a  merger  of  a 
cause  of  action),  is  sustained  by  a  large  number  of  Eng- 
lish and  American  cases.' 

§  693.  Decree  of  Dismissal. — Another  distinction  has 
been  made  by  which  a  decree  of  dismissal  has  been  treated 
as  more  conclusive  than  a  decree  sustaining  a  claim.  Thus 
Lord  Kames'  says:  ''A  foreign  decree  sustaining  the  claim 
is  not  one  of  those  universal  titles  which  ought  to  be  made 
effectual  everywhere.  It  is  a  title  that  depends  on  the 
authority  of  the  court  whence  it  issued,  and  therefore  has 
no  coercive  authority  extra  territorium.  And  yet  as  it  would 
be  hard  to  oblige  the  person  who  claims  on  a  decree  to  bring 

_  • 

^  See  alio  Woodbarne  v.  Plnmmer,  J.  J.  Manh.  600;  20  Am.  Dec.  179; 

1  Barn.  &  C.  625.  Bigelow  on  Estoppel,  192;    Tarleton 

s  Walker  v.  Witter,  1  Dons.  1;  Bnt-  v.  Tarleton,  4  Moore  &  S.  20;  Xaylor 

triok  V.  Allen,   8  Mass.  273;  5  Am.  «.  Phelps,  1  Har.  &  O.  492;  Grinroid 

Dec.  105;  Galbraith  v,  Neyille,  5  East,  9.  Pitcaim,  2  Conn.  86. 
76;  Wood  o.  Gamble,  11  Cash.  8;  69        '2  Karnes  Eq.,  3d  ed.,  366. 
Am.  Dec.  135;  Williams  v.  Preston,  8 
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a  new  action  against  his  party  in  every  country  to  which 
he  may  retirey  therefore  common  utility ,  as  well  as  re- 
gard to  a  sister  court,  has  established  a  rule  among  all 
civilized  nations  that  a  foreign  decree  shall  be  put  in 
executiony  unless  some  good  exception  is  opposed  to  it 
in  law  or  equity,  which  is  making  no  wider  step  in  favor 
of  the  decree  than  to  pronoance  it  just  till  the  contrary 
be  proved.  A  foreign  decree  which,  by  dismissing  the 
claim,  affords  an  excepiio  rei  judicata  against  it  enjoys  a 
more  extensive  privilege.  We  not  only  presume  it  to  be 
jast,  but  will  not  admit  of  any  evidence  of  its  being' 
unjust.  A  decree  dismissing  a  claim  may,  it  is  true,  be 
unjust,  as  we^l  as  a  decree  sustaining  it.  But  they  differ 
widely  in  one  capital  point:  in  declining  to  give  redress 
against  a  decree  dismissing  a  claim,  the  court  is  not 
guilty  of  authorizing  injustice,  even  supposing  the  decree 
to  be  unjust;  the  utmost  that  can  be  said  is,  that  the  court 
forbears  to  interpose  in  behalf  of  justice.  But  such  for- 
bearance, instead  of  being  faulty,  is  highly  meritorious 
in  every  case  where  private  justice  clashes  with  public 
utility.  The  case  is  very  different  with  respect  to  a  de- 
cree of  the  other  kind;  for  to  award  execution  upon  a 
foreign  decree,  without  admitting  any  objection  against 
it,  would  be,  for  aught  the  court  can  know,  to  support  and 
promote  injustice.''  Though  the  distinction  here  sought 
to  be  established  between  foreign  decrees  is  substantially 
like  that  pointed  out  in  Phillips  v.  Hunter,  2  H.  Black.  410, 
in  regard  to  foreign  judgments,  it  does  not  seem  to  be  recog- 
nized in  any  of  the  reported  cases;  and  if  ever  so  recog- 
nized, it  must  undoubtedly  be  obliterated  by  the  recent 
decisions  in  the  highest  courts  of  England,  in  which  the 
merits  and  justice  of  the  sentences  of  the  courts  of  for- 
eign countries,  pronounced  in  cases  of  which  those  courts 
had  jurisdiction,  are  no  longer  proper  subjects  of  inquiry. 

§  594.    Oonclnsive  in  England.  —  But  the  distinction 
made  in  PhiUips  v.  Hunter,  2  H.  Black.  410,  against  judg- 
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ments  sought  to  be  enforced  as  causes  of  action,  while  it 
lias  no  doubt  been  generally  recognized  in  theUnited  States, 
is  now  entirely  overthrown  in  England.  An  action  brought 
in  that  country  on  a  foreign  judgment  cannot  be  defeated 
by  an  examination  into  the  merits  of  the  judgment. 
Conceding  that  the  judgment  is  valid  and  still  in  force 
in  the  country  where  it  was  rendered;  that  the  court  had 
jurisdiction  over  the  cause  and  the  parties;  and  that  the 
judgment  is  free  from  the  taint  of  fraud  in  its  procure- 
ment, —  there  remains  no  ground  for  avoiding  its  effect  as 
a  cause  of  action,  unless  it  be  that  the  court  of  the  foreign 
country  intentionally  disregarded  the  law  of  England,  in 
a  case  where  the  rights  of  the  parties  depended  on  a 
proper  application  of  that  law.^ 

§  595.  Mistake  of  Foreign  Law.  —  The  recent  case  of 
Oodard  v.  Gray,  L.  R.  6  Q.  B.  139,  disposes  of  the  ques- 
tion whether  a  mere  error  in  regard  to  English  law,  en- 
tering into  a  judgment  rendered  in  a  foreign  country,  and 
occasioning  such  a  determination  as  could  not  have  been 
obtained  in  the  English  courts,  is  a  good  defense  to  an 
action  on  such  foreign  judgment  brought  in  the  English 
courts.  The  case  is  so  recent  and  so  authoritative  a  con- 
struction, not  only  of  the  law  necessarily  involved,  but 
also  of  the  whole  question  concerning  the  conclusive 
nature  of  foreign  adjudications,  that  we  shall  proceed  to 
copy  into  this  work  the  greater  portion  of  the  opinion  of 
the  court:  "It  is  not  an  admitted  principle  of  the  law  of 
nations  that  a  state  is  bound  to  enforce  within  its  terri- 
tories the  judgment  of  a  foreign  tribunal.  Several  of  the 
continental  nations  (including  France)  do  not  enforce 

>  Ferguson  v,  Mahon,  11  Ad.  &  E.  15  Com.  B.,  N.  S.,  341;  10  Jar.,K&, 

179;  HeDderson  v.  Hendenon,  6  Ad.  666;  33  L.  J.  Com.  B.  78;  12  Week. 

k  K,  N.  S.,  288;  Castrique  v,  Imrie,  Rep.  128;  9  U  T.,  N.  S.,  682;  Paul  cl 

L.  R.  4  H.  L.  414;  Bank  of  Austral-  B07,  16  Beav.  433;  Ricardo  v.  Garciai, 

asia  V.  Nias,  16  Q.  B.  717;  20  L.  J.  12  Clark  &  F.  368;  Messina  o.  Peferoeo- 

Com.  P.  284;  Bank  of  Australasia  v,  chino,  L.  R.  4  P.  C.  144;  Warreuer  «. 

Harding,   9    Com.  B.  661;    De  Cosse  Kingsmill,  8  U.  C.  Q.  B.  407;  Vanghan 

Brissac  v.  Rathbone,  6  Hurl.  &  N.  301;  v.  Campbell,  6  U  C.  431. 
30  L.  J.  Ex.  238;  Vauquelin  v.  Bouard, 
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the  judgments  of  other  countries,  unless  where  there  are 
reciprocal  treaties  to  that  effect.  But  in  England,  and  in 
those  states  which  are  governed  by  the  common  law,  such 
judgments  are  enforced,  not  by  virtue  of  any  treaty,  nor 
by  virtue  of  any  statute,  but  upon  a  principle  very  well 
stated  by  Parke,  B.,  in  WHliama  v.  JoneSj  13  Mees.  &  W. 
633:  *  Where  a  court  of  competent  jurisdiction  has  adju- 
dicated a  certain  sum  to  be  due  from  one  person  to  an- 
other, a  legal  obligation  arises  to  pay  that  sum,  on  which 
an  action  of  debt  to  enforce  the  judgment  may  be  main- 
tained. It  is  in  this  way  that  the  judgments  of  foreign 
and  colonial  courts  are  enforced.'  And  taking  this  as  the 
principle,  it  seems  to  follow  that  anything  which  nega- 
tives the  existence  of  this  legal  obligation,  or  excuses 
the  defendant  from  the  performance  of  it,  must  form  a 
good  defense  to  the  action.  It  must  be  open,  therefore, 
to  the  defendant  to  show  that  the  court  which  pronounced 
the  judgment  had  not  jurisdiction  to  pronounce  it,  either 
because  they  exceeded  the  jurisdiction  given  to  them  by 
the  foreign  law,  or  because  he,  the  defendant,  was  not 
subject  to  that  jurisdiction;  and  so  far  the  judgment  must 
be  examinable.  Probably  the  defendant  may  show  that 
the  judgment  was  obtained  by  the  fraud  of  the  plaintiff; 
for  that  would  show  that  the  defendant  was  excused  from 
the  performance  of  an  obligation  thus  obtained;  and  it 
may  be  that  where  the  foreign  court  has  knowingly  and 
perversely  disregarded  the  rights  given  to  an  English 
subject  by  English  law,  that  forms  a  valid  excuse  for  dis- 
regarding the  obligation  thus  imposed  on  him. 

"  There  are  many  dicta  and  opinions  of  very  eminent 
lawyers  tending  to  establish  that  the  defendant  in  an  ac- 
tion on  a  foreign  judgment  is  at  liberty  to  show  that  the 
judgment  was  founded  on  a  mistake,  and  that  the  judg- 
ment is  so  far  examinable.  In  Hoviditch  v.  Donegall,  2 
Clark  &  F.  477,  Lord  Brougham  goes  so  far  as  to  say:  *The 
language  of  the  opinions  on  one  side  has  been  so  strong 
that  we  are  not  warranted  in  calling  it  merely  the  inclina- 
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tion  of  our  lawyers — it  is  their  decision — that  in  this 
country  a  foreign  judgment  is  only  ffima  fa^e^  not  as 
conclusive^  evidence  of  a  debt.'  But  there  certainly  is  no 
case  decided  on  such  a  principle;  and  the  opinions  on  the 
other  side  of  the  question  are  at  least  as  strong  as  those 
to  which  Lord  Brougham  refers. 

^*  Indeed,  it  is  difficult  to  understand  how  the  common 
course  of  pleading  is  consistent  with  any  notion  that  the 
judgment  was  only  evidence.  If  that  were  so,  every  count 
on  a  foreign  judgment  must  be  demurrable  on  that  ground. 
The  mode  of  pleading  shows  that  the  judgment  was  con- 
sidered, not  as  merely  prima  facie  evidence  of  that  cause 
of  action  for  which  the  judgment  was  given,  but  as  in  it- 
self giving  rise,  at  least  prima  fade^  to  a  legal  obligation 
to  obey  that  judgment  and  pay  the  sum  adjudged.  This 
may  seem  a  technical  mode  of  dealing  with  the  question; 
but  in  truth  it  goes  to  the  root  of  the  matter.  For  if  the 
judgment  were  merely  considered  s;s  evidence  of  the  ori- 
ginal cause  of  action,  it  must  be  open  to  meet  it  by  any 
counter-evidence  negativing  the  existence  of  the  origins! 
cause  of  action. 

''If,  on  the  other  hand, there  is  a pnma /ocis obligation 
to  obey  the  judgment  of  a  tribunal  having  jurisdiction 
over  the  party  and  the  cause,  and  to  pay  the  sum  decreed, 
the  question  would  be,  whether  it  was  open  to  the  unsuc- 
cessful party  to  try  the  cause  over  again  in  a  court,  not 
sitting  as  a.  court  of  appeal  from  that  which  gave  the 
judgment.  It  is  quite  clear  this  could  not  be  done  where 
the  action  is  brought  on  the  judgment  of  an  English  tri- 
bunal; and,  on  principle,  it  seems  the  same  rule  should 
apply  where  it  is  brought  on  that  of  a  foreign  tribunal 
But  there  still  remains  a  question  which  has  never,  so 
far  as  we  know,  been  expressly  decided  in  any  court 

"It  is  broadly  laid  down  by  the  very  learned  anthor  of 
Smith's  Leading  Oases,  in  the  original  note  to  Doe  v. 
Oliver f  that  4t  is  clear  that  if  the  judgment  appear  on  the 
face  of  the  proceedings  to  be  founded  on  a  mistaken  notion 
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of  the  English  law/  it  would  not  be  conclusive.  For  this 
be  cites  NaveUi  y.  i2oan,  2  Barn.  &  Adol.  767|  which  does 
not  decide  that  point,  and  no  otber  authority;  but  the 
great  learning  and  general  accuracy  of  the  writer  makes 
bis  unsupported  opinion  an  autbority  of  weight,  and  ac« 
cordingly  it  has  been  treated  with  respect. 

'*  But  the  doctrine  as  laid  down  by  Mr.  Smith  does  ap- 
ply here;  and  we  must  express  our  opinion  on  it,  and  we 
think  it  cannot  be  supported,  and  that  the  defendant  can 
no  more  set  up  as  an  excuse,  relieving  him  from  the  duty 
of  paying  the  amount  awarded  by  the  judgment  of  the 
foreign  tribunal  having  jurisdiction  over  him  and  the 
cause,  that  the  judgment  proceeded  on  a  mistake  of 
the  English  law,  than  he  could  set  up  as  an  excuse  that 
there  had  been  a  mistake  as  to  the  law  of  some  third 
country  incidentally  involved,  or  as  to  any  other  question 
of  fact. 

**  It  can  make  no  difference  that  the  mistake  appears  on 
the  face  of  the  proceedings.  That,  no  doubt,  greatly  facili- 
tates the  proof  of  the  mistake;  but  if  the  principle  be  to 
inquire  whether  the  defendant  is  relieved  from  a  prirna 
facie  duty  to  obey  the  judgment,  he  must  be  equally  re- 
lieved, whether  the  mistake  appears  on  the  face  of  the 
proceedings  or  is  to  be  proved  by  extraneous  evidence. 
Nor  can  there  be  any  difference  between  a  mistake  made 
by  the  foreign  tribunal  as  to  English  law,  and  any  other 
mistake. 

''If,  indeed,  foreign  judgments  were  enforced  by  our 
courts  out  of  politeness  and  courtesy  to  the  tribunals  of 
other  countries,  one  could  understand  its  being  said  that 
though  our  courts  would  not  be  so  rude  as  to  inquire 
whether  the  foreign  court  had  made  a  mistake,  or  to  allow 
the  defendant  to  assert  that  it  had,  yet  if  the  foreign  court 
itself  admitted  its  blunder,  they  would  not  then  act;  but 
it  is  quite  contrary  to  every  analogy  to  suppose  that  an 
English  court  of  law  exercises  any  discretion  of  this  sort. 
We  enforce  a  legal  obligation,  and  we  admit  any  defense 
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which  shows  that  there  is  no  legal  obligation  or  a  legal 
excuse  for  not  fulfilling  it;  but  in  no  case  that  we  know 
of  is  it  ever  said  that  a  defense  shall  be  admitted  if  it  is 
easily  proved,  and  reject  it  if  it  would  give  the  court  great 
trouble  to  investigate  it.  Yet  on  what  principle  can  we 
admit  as  a  defense  that  there  is  a  mistake  of  English  law 
apparent  on  the  face  of  the  proceedings,  and  reject  a  de- 
fense that  there  was  a  mistake  of  Spanish  or  even  Scotch 
law  apparent  in  the  proceedings?  or  that  there  was  a 
mistake  of  English  law  not  apparent  on  the  proceedings, 
but  which  defendant  avers  that  he  can  show  did  exist? 

'^The  whole  law  was  much  considered  and  discussed  in 
Castriqus  v.  Invrie,  L.  B.  4  H.  L.  414,  where  the  French 
tribunal  had  made  a  mistake  as  to  the  English  law,  and 
under  that  mistake  had  decreed  the  sale  of  the  defendant's 
ship.  The  decision  of  the  house  of  lords  was,  that  the  de- 
fendant's title  derived  under  that  sale  was  good,  notwith- 
standing that  mistake,  Lord  Colonsay  pithily  saying:  '  It 
appears  to  me  that  we  cannot  enter  into  an  inquiry  as  to 
whether  the  French  courts  proceeded  correctly,  either  as 
to  their  own  course  of  procedure  or  their  own  law,  nor 
whether,  under  the  circumstances,  they  took  the  proper 
means  of  satisfying  themselves  with  respect  to  the  view 
they  took  of  English  law.  Nor  can  we  inquire  whether 
they  were  right  in  their  views  of  the  English  law.  The 
question  is,  whether,  under  the  circumstances  of  the  casoi 
dealing  with  it  fairly,  the  original  tribunal  did  proceed 
against  the  ship,  and  did  order  the  sale  of  the  ship?'"^ 

§  696.  Rule  of  the  Early  American  Oases.  — The  ma- 
jority of  the  reported  American  cases  were  decided  prior 
to  those  English  decisions  which  have  resulted  in  en- 
hancing the  dignity  of  foreign  judgments  in  that  country. 
It  will  accordingly  be  found  that  the  greater  number  of  the 
American  courts  at  one  time  declared  in  favor  of  the  law  as 

^  See  also  Scott  v.  Pilkington,  2  Alivon  v.  Furnivel,  1  Cromp.  M.  &  B^ 
Best  k  S.  11;  S  Jar.,  N.  S.,  657;  6  277;  Beqaet  «b  MaoCarthy,  2  Barn,  k 
L.  T..  N.  S.,  21;  31  L.  J.  Q.  B.  SI;    AdoL  »6L 
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it  is  stated  in  Phillips  y.  Hunter,  2  H.  Black.  410,  and  by 
which  any  foreign  judgment  is  regarded  as  examinable  on 
the  merits.'  Thus  one  American  judge  has  said  that  he 
would  allow  the  prima  facie  obligation  of  a  foreign  judg- 
ment to  be  rebutted  by  showing  that  the  merits  of  the  claim 
now  in  controversy  were  not  in  fact  considered  in  the  for- 
mer suit,  owing  to  some  accident,  mistake,  or  agreement 
of  the  parties,  or  owing  to  any  other  suflScient  excuse;  that 
he  would  allow  the  prima  facie  obligation  to  be  rebutted 
most  easily  when  the  judgment  proceeded  from  the  courts 
of  a  barbarous  or  semi*barbarous  nation  acting  on  no 
established  principles  of  jurisprudence,  and  would  also 
discriminate  in  favor  of  persons  who  had  not  willingly 
resorted  to  the  courts  of  the  foreign  country,  and  against 
those  persons  who  had  voluntarily  submitted  themselves 
to  such  courts.' 

§  597.  Rule  of  the  Later  Oases.  —  The  considerations 
which  have  influenced  the  adjudications  in  the  English 
courts  will  no  doubt  make  themselves  felt  in  America. 
No  prediction  in  regard  to  future  decisions  is  more  likely 
to  be  realized  than  that  our  courts  will  in  time  place 
foreign  judgments  on  the  same  footing  which  they  now 
occupy  in  the  mother  country.  Indeed,  the  two  great 
American  jurists.  Judges  Kent  and  Story,  at  an  early  day 
advanced  most  satisfactory  reasons  in  favor  of  the  con- 
clusiveness of 'foreign  judgments.  The  latter,  in  his 
Conflict  of  Laws,  section  607,  ably  pointed  out  the 
difficulties  involved  in  the  law  of  foreign  judgments  as 
it  was  then  understood.  The  former,  in  pronouncing 
judgment,  in  the  year  1811,  in  the  case  of  Taylor  v.  Boyden^ 

>  See  Storj'e  Oonfliot  of  Lawi,  see.  Johns.  157;  8  Am.  Dea  469;  Benton 

SOS;  BineU  v.  Briggs,  9  Mara.  461;  6  v.  Burgot,  10  Serg.  &  R.  246;  Tavlor 

Am.   I>ea   88;  Baiilett  v.  Knight,  1  v.  Barron,  80  N.  B.  79;  64  Am.  Dec. 

Maes.  400;  2  Am.  Dec.  36;  Bnttrick  281.    In  Canada,  the  effect  of  foreiffn 

V.  Allen,  8  Mass.  278;  5  Am.  Deo.  105;  jndgments  is  bv  statnte  declared  to  oe 

Jordan   v.    Robinson,     8    Me.    167;  Tprima  faae  only:  Manning  v.  Thomp- 

Pelton  V.  Platner,  18  Ohio.  209;  42  son,  17  U.  CO  P.  606. 

Am.   Dec    197;    Boston   etc.   Co.   ▼.  *  Bumham  «.  Webster,  1  Wood,  ft 

Hoit^  14  Vt.  92;  Smith  v.  Lewis,  8  M.  172. 
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8  Johns.  178,  said;  "To  try  over  again  as  of  course  every 
matter  of  fact  which  had  been  duly  decided  by  a  compe- 
tent tribunal,  would  be  disregarding  the  comity  which 
we  justly  owe  to  the  courts  of  other  states,  and  would  be 
carrying  the  doctrine  of  re-examination  to  an  oppressive 
extent.  It  would  be  the  same  as  granting  a  new  trial  in 
every  case  and  upon  every  question  of  fact.  Suppose  a 
recovery  in  another  state,  or  in  any  foreign  court,  in  an 
action  for  a  tort,  as  for  an  assault  and  battery,  false  im- 
prisonment, slander,  etc.,  and  the  defendant  was  duly 
summoned,  and  appeared  and  made  his  defense,  and  the 
trial  was  conducted  orderly  and  properly,  according  to 
the  rules  of  a  civilized  jurisprudence,  is  every  such  case 
to  be  tried  again  here  on  the  merits?  I  much  doubt 
whether  the  rule  can  ever  go  to  this  length.  The  general 
language  of  the  books  is,  that  the  defendant  must  impeach 
the  judgment  by  showing  affirmatively  that  it  was  unjust, 
by  being  irregularly  or  unfairly  procured."  The  decisions 
subsequently  made  in  the  same  state  kept  pace  with  the 
change  of  opinion  going  on  in  England,^  until  in  the  case 
of  Lazier  v.  Westeott*  the  most  advanced  position  was  at- 
tained and  the  rule  was  broadly  laid  down  that  "the  same 
principles  and  decisions  which  we  have  made  as  to  judg- 
ments from  the  courts  of  other  states  of  the  Union  should 
be  applied  to  foreign  judgments.'*  Other  American  cases 
sustain  substantially  the  same  view,'  except  that  they 
include  "  mistake  "  as  one  of  the  grounds  for  avoiding  a 
foreign  judgment,  without  showing  what  or  whose  mis- 
take it  is  that  may  be  employed  for  that  purpose.^  In  a 
recent  case  in  New  York  it  was  held  that  a  foreign  judg- 
ment had  the  same  effect  in  that  state  as  evidence  against 

^  Monroe  v.  Doaglaa,  4  Sand.  Ch.  oti»  42  Fed.  Rep.  249;  GU«  «  Bleck- 

126;    Cummings  v.   Banki,    2   fiarb.  well,  48  Ark.  SO;  Lea  v.  Deeldn,  11 

601.  Bus.  23. 

t  Lacier  v.  Westcott^  26  N.  T.  146;  *  Low  «.  Muaaey.  41  Vt  383;  Sflw 

82  Am.  Deo.  404.  Lake  Bank  «i  HardiiuL  S  Ohio^  545; 

*  Menier  v.  Amery,  1  Teates,  533;  Rankin  «.  Goddard,  55Me.  S89.    Hie 

1  Am.  Dec.  316;  McEwan  v.  Ziramer,  deoieion  of  this  case  on  a  former  an- 

38  Mich.  765;  31  Am.  Rep.  332;  Baker  peal  is  reported  in  Rankin  v.  Ooddard, 

V.  Palmer,  83  IlL  568;  Hilton  v.  Gny-  54  Me.  28;  89  Am.  Dee.  718. 
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an  indemnitor,  and  in  favor  of  the  person  against  whom 
the  foreign  judgment  was  recovered,  as  though  it  were  a 
domestic  judgment.^  Sometimes  language  has  been  used 
to  the  effect  that  a  judgment  of  a  foreign  court  will  be 
respected  and  enforced  only  when  it  is  not  repugnant  to 
natural  justice.  It  would  probably  be  impossible  to  formu- 
late a  definition  of  "natural  justice''  which  all  courts 
would  accept  as  correct.  All  the  courts  in  this  country 
would,  however,  doubtless  agree  that  it  is  contrary  to 
natural  justice  to  condemn  a  party,  or  to  decide  any  issue 
in  which  he  is  interested,  without  giving  him  some  notice 
of  the  proceeding  against  him  and  some  opportunity  of 
presenting  his  cause  of  action  or  defense  to  the  considera- 
tion of  the  court,  or,  even  after  notice,  to  require  him  to 
appear  befo|*o  the  courts  of  a  foreign  nation  to  which  he 
owes  no  allegiance  and  of  which  he  is  not  a  resident, 
either  temporary  or  permanent,  unless  for  the  purpose  of 
asserting  his  claim  to  property  situate  within  the  terri- 
torial limits  of  such  nation;  but  when  a  foreign  court  has 
jurisdiction  of  the  subject-matter  and  the  parties,  and 
either  hears  them  or  gives  them  an  opportunity  to  be 
heard  according  to  some  authorized  mode  of  conducting 
and  determining  judicial  proceedings  in  the  country  in 
which  the  court  is  held,  we  do  not  understand  that  its 
judgment  can  be  deprived  of  its  effect  as  res  judicata  in 
this  country  by  showing  that  the  conclusion  or  deter- 
mination  of  the  court  does  not  conform  to  our  ideas  of 
"  natural  justice."  * 

In  treating  of  judgments  of  other  states  we  have  shown 
that  the  rule  that  one  state  is  under  no  obligation  to  en- 
force the  penal  laws  and  police  regulations  of  another 
affects  judgments  founded  thereon,  and  prevents  their 
enforcement  beyond  the  state  in  which  they  were  ren- 
dered.'   This  rule  applies  with  equal,  and  perhaps  with 

^Konitzky   v.    Meyer,    49   N.   T.     253;  Crawley  v.  Isaaos,  16  L.  X.,  K.  S., 
571.  629. 

s  Hilton  «,   Qnyott^  42  Fed.  Rep.        *  Ante,  teo.  575. 
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increased,  force  against  the  judgments  of  foreign  courts, 
and  permits  an  inquiry  respecting  the  obligations  sought 
to  be  enforced  by  their  aid;  and  if  it  is  ascertained  to 
have  its  ofigin  in  the  penal  or  revenue  laws  or  the  police 
regulations  of  a  foreign  countryi  the  resulting  judgment 
will  not  constitute  a  cause  of  action  capable  of  assertion 
in  our  courts.^  A  novel  case  was  determined  by  Judge 
Woodruff,  of  the  southern  district  of  New  York,  in  which 
the  conclusion  reached  is  more  defensible  on  the  ground 
that  the  judgment  under  consideration  was  founded  upon 
the  police  regulations  of  a  foreign  nation  than  upon  any 
other  ground.  The  plaintiff  had,  in  the  empire  of  France, 
married  the  daughter  of  the  defendant,  who  was  then 
residing  in  that  country.  Under  a  law  of  France  the 
plaintiff  sued  the  defendant  in  a  French  court,  and  ob- 
tained a  judgment  that  the  former  should  furnish  and 
pay  the  latter  eighteen  thousand  francs  per  year  for  the 
support  of  himself  and  his  child.  This  judgment  was 
based  upon  the  French  law,  which  obliges  fathers-in-law 
to  make  an  allowance  for  their  sons-in-law  when  the  lat- 
ter are  in  need.  The  father-in-law  was  temporarily  resid- 
ing in  France  when  the  judgment  was  rendered  against 
him.  He  prosecuted  an  appeal,  and  the  judgment  was 
affirmed.  Judge  Woodruff  sustained  a  demurrer  to  the 
complaint  based  on  this  judgment.  He  seemed  to  sustain 
the  demurrer  partly  on  the  ground  that  the  temporary 
residence  in  France  did  not  subject  the  parties  to  the 
jurisdiction  of  the  courts  of  that  country;  partly  on  the 
ground  that  the  judgment  was  rendered  in  pursuance  of 
local  laws  and  regulations  which  could  not  thus  be  made 
binding  in  a  foreign  country;  and  partly  on  the  ground 
that  foreign  judgments  were  enforced  through  comity,  and 
that  such  comity  forbids,  rather  than  requires,  a  violation 
of  the  policy  of  our  own  laws  and  a  violence  to  the  rights 
of  our  own  citizens.* 

'Ogdenv.  Folliott,  3TermRep.733;       *De    Brimont    «.    Pennimu,     10 
Addama  v.  Worden,  6  L.  C.  Rep.  t237.    Blatchf.  436. 
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§  598.  Foreign  Decree.  —  The  English  courts,  in  ad- 
dition to  sustaining  the  judgments  of  foreign  courts  as 
considerations  for  actions  of  asaumpsitj  and  as  pleas  in 
bar,  also  recognize  decrees  in  equity  madid  in  foreign 
tribunals;  and  a  bill  to  carry  such  a  decree  into  e£fect 
may  be  sustained  in  the  English  courts.^  Such  a  decree 
will  also  sustain  an  action  brought  to  recover  a  sum 
ascertained  by  it  to  be  due  from  one  party  to  the  other.' 

§  699.  Decrees  Discharging  Debtors.  —  It  is  a  general 
rule  that  a  debt  discharged  by  the  laws  of  the  country 
where  it  is  created  is  discharged  in  every  other  country;' 
and  that  a  debt  discharged  by  the  law  of  any  country, 
other  than  that  in  which  it  was  created,  continues  in  full 
force  beyond  the  country  where  the  decree  of  discharge 
was  entered.* 

§  600.  Control  of  Equity  over  Bights  Secured  in  For- 
eign Oonrts.  — As  a  general  rule,  every  creditor  may  pursue 
his  debtor  and  his  debtor's  property  into  any  foreign  juris- 
diction in  which  he  or  it  may  be  found,  and  may  avail 
himself  of  all  the  legal  remedies  which  the  courts  of  the 
foreign  state  are  willing  to  afford  him.  If,,  for  instance,  ^ 
a  ship  belonging  in  England  is  taken  to  the  United  States, 
and  a  creditor  of  the  owner,  residing  in  England,  com- 
mences proceedings  in  the  United  States  against  the 
vessel,  whereby  the  creditor  secured  advantages  which  he 
could  not  have  obtained  at  home,  the  courts  of  equity  in 
England  will  not  compel  him  to  yield  up  the  advantages 
thus  gained.* 

§  601.  Interested  Tribunal.  —  In  England  it  has  been 
held  that  the  judgment  of  a  foreign  tribunal  composed  of 

*  Martin  v.  NichoUs,  3  Sim.  458;  *  Ellia  v.  McHenry,  L.  R.  6  Com.  P. 
Honlditch  v.  Donegall,  8  Bligh,  N.  S.,  228;  citing  Lewis  v.  Owen,  4  Bam.  & 
301.  A1(L  654;  Phillips  v.  Allen,  8  Barn  ft 

s  Henley  v.  Soper,  8  Bam.  k  O.  16.    C.  477;  Bartley  v.  Hodges,  1  Best  &  8. 

*  EUis  V.  MeHenry,  L.  B..  6  Com.  P.    375.     Bat  see  pod,  see.  606  b. 

228;  eiting  Phillips  v.  Byre,  L.  B..  6        ^  liyerpool   Marine   Credit  Ca   «k 
Q.  B.  1,  28;  Gkffdnier  «.  Houghton,  2    Honter,  L  B..  3  Ch.  469. 
Best  ft  a  743. 
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persons  interested  in  the  property  in  dispute,  who  have 
decided  for  themselves  and  in  their  own  favor,  should  be 
disregarded.^ 

§602.  Appeal. — The  pendency  of  an  appeal  taken 
from  a  foreign  judgment  is  no  bar  to  an  action  on  such 
judgment,  though  perhaps  it  may  afford  sufficient  ground 
to  justify  the  court  wherein  the  action  is  brought  in  inter- 
posing to  prevent  a  possible  abuse  of  its  process.* 

§  603.    Must  be  Supported  by  a  Complaint.  —  In  the 

absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
the  courts  of  foreign  nations  are  not  authorized  to  act 
without  some  written  statement  of  a  cause  of  action 
being  made.  Therefore,  in  California,  a  record  of  a 
foreign  court  will  be  disregarded  unless  it  shows  the 
allegations  of  fact  on  which  the  court  acted  in  rendering 
judgment.* 

§  604.    Judgments  of  Courts  of  the  Confederate  States. 

—  In  some  of  the  states  of  the  late  southern  confederacy 
a  strong  disposition  was  formerly  manifested  to  entirely 
disregard  the  judicial  proceedings  of  courts  acting  under 
the  confederate  authority,  and  within  territory  not  under 
the  control  of  the  federal  government.  The  supreme 
court  of  Alabama,  speaking  upon  this  subject,  said:  ''The 
judgment  was  rendered  on  September  12,  1863.  It  is 
known  to  the  court  as  a  part  of  the  judicial  history  of 
the  state  that  the  court  in  which  this  judgment  was  ren- 
dered  constituted  a  portion  of  '  one  of  the  departments 
of  a  government  established  in  hostility  to  the  constitu- 
tion  of  the  United  States.'  It  has  been  settled  that  the 
acts  of  the  legislature  of  such  a  government  are  invalid. 
If  this  is  admitted,  and  it  seems  to  me  it  cannot  be  de- 
nied, it  cannot  well  be  conceived  how  the  judgments  of 

^  Prioe  V.  Dewharet,  S  Sim.  279.  qnelin  «.  Bonard,  15  Com.  &,  K.  S., 

*  Scott  V.  Pilkington,  2  Best  &  S.  367. 

41;  8  Jar.,  N.  S.,  567;  31  L.  J.  Q.  B.  *  Young    v.    Roaenbaam,    39    CtL 

81;  G  L.  T.,  N.  S.,  81.     See  also  Van-  646. 
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such  a  governmeDt  can  be  better  or  more  valid  than  its 
laws.     The  reasons  which  invalidate  the  one  assail  the 
other  also.    Both  are  parts  of  a  whole;  and  if  the  whole 
is  bad,  as  a  general  principle,  the  parts  cannot  be  good.'' ' 
The  question  received  farther  judicial  consideration  in 
the  same  state^  resulting  for  a  time  in  the  conclusion  that 
judgments  rendered  during  the  Rebellion  by  courts  acting 
by  virtue  of  powers  granted  by  or  exercised  in  subordi- 
nation to  the  government  of  the  confederate  states  should 
not  be  entirely  disregarded.    Neither  were  such  judg- 
ments to  be  received  with  the  respect  accorded  to  domes- 
tic judgments.    They  were  to  be  allowed  about  the  same 
effect  as  a  foreign  judgment;  namely,  they  were  to  be 
received  as  prima  facie  evidence,  and  carried  into  effect, 
unless  some  reason  was  shown  why  they  ought  to  be  ig- 
nored.'    The  latest  decisions  in   this  state  place  these 
judgments  upon  a  higher  foundation,  and  give  them  a 
more  definite  and  unavoidable  effect     ''  Our  conclusion, 
then,''  said  the  supreme  court  of  the  state,  "  is,  that  the 
courts  of  Alabama,  during  the  war,  were  a  portion  of  the 
rightful  government  of  the  state;  and   that  the  judg- 
ments, decrees,  and  proceedings  not  in  violation  of  the 
constitution  and  laws  of  the  United  States,  or  of  any 
right  or  obligation  arising  under  them,  and  not  in  viola- 
tion of  the  constitution  of  Alabama,  are  valid,  and  must 
have   operation   and  effect  accordingly.'"    Therefore  a 
sale  of  property  under  execution  upon  a  judgment  entered 
during  the  late  war  by  the  courts  of  a  state  then  in  re- 
bellion is  valid  at  law,  and  will  not  be  vacated  in  equity 
upon  grounds  which  would  be  insufScient  to  warrant  the 
vacating  of  the  sale  had  it  been  made  under  some  other 
judgment.* 

In  Arkansas  the  constitution  of  the  state  adopted  after 

■  Ray  «.  ThompMD,  43  AIa.  464;  94  610.    See  also  Pettywit  v.  Kellogg,  1 

Am.  Deo.  696.  Oin.   Rep.   17;  Steere  9.  Tenney,  60 

s  Mmrtin  v.  Hewitt^  44  Ala.  418;  K.  H.  461. 

Bibb  V.  Avery,  46  Ala.  691;  Moeely  v.  *  Parks  v.  Coffey,  62  Ala.  42;  HOI 

Tnthill,  46  Ala.  621,  660;  6  Am.  Rep.  v.  Hnckabee,  62  Ala.  165. 

710;   MoSwean   «.    FaaUcs,  46   Ala.  «  Hill  v.  Armistead,  66  Ala.  118. 
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the  close  of  the  Rebellion  provided ''  that  all  the  action  of 
the  Btate  under  authority  of  the  convention  which  assem- 
bled in  Little  Rock  on  the  fourth  day  of  March,  1861,  of 
its  ordinances  or  its  constitution,  whether  legislative,  ex- 
ecutive, jibdicialf  or  military,  was  and  is  hereby  declared 
null  and  void/'  The  supreme  court  of  the  state  has  on 
several  occasions  determined  that  courts  acting  during 
the  Rebellion  had  no  authority  to  compel  defendants  to 
appear  before  them,  and  therefore  that  judgments  based 
on  service  of  summons  on  such  defendants  were  there- 
fore void.^  But  the  later  cases  in  this  state  show  that  the 
earlier  ones  upon  this  subject  are  no  longer  tenable.  In 
Henry  v.  Clinct  29  Ark.  414,  it  was  held  that  the  judg- 
ments of  the  courts  of  Texas  rendered  during  the  Rebel- 
lion must  be  received  as  those  of  a  sister  state,  and  given 
the  full  faith  and  credit  exacted  by  the  constitution  and 
laws  of  the  United  States  in  behalf  of  judgments  ren- 
deerd  in  a  sister  state. 

In  Ohio,  on  the  other  hand,  a  very  elaborate  considera- 
tion of  the  question  resulted  in  a  decision  that  a  judgment 
rendered  after  the  secession  of  a  state,  in  an  action  broaght 
in  Arkansas  before  such  succession,  against  a  citizen  of 
Ohio,  was  invalid.  In  this  case  the  defendant  had  ap- 
peared by  attorney  and  filed  his  plea  prior  to  the  com- 
mencement of  the  war,  and  this  same  attorney  continued 
to  act.  The  court  seemed  to  think  that  the  attempted 
secession  of  the  state  and  the  acts  done  in  pursuance  of 
it  divested  the  court  of  its  jurisdiction  over  the  non-resi- 
dent defendant,  and  also  divested  the  attorney  of  the 
power  to  continue  to  appear  and  represent  the  defendant, 
and  that  the  proceedings  and  judgment  were  coram  wm 
judice  and  void.' 

Doubtless  the  more  recent  and  authoritative  decis- 
ions upon  the  subject  show  that  judgments  and  decrees 


>P6nii0.TolliBOo,26Ark.640;Thomp-        '  Pannywit  «.  Foott^  S7  Ohio  8t 
■<mv.  MAnkiD,26Ark.5S6;7Am.Rep.    600;  22  Am.  Rep.  84a 
628;  Timnui «.  Onoe,  26  Ark.  69S. 
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rendered  in  the  rebellious  states  during  the  Bebellion  be- 
tween person  within  and  subject  to  their  jurisdiction  are, 
unless  connected  with  proceedings  or  purposes  involving 
an  attack  on  the  national  government,  to  be  regarded  as 
valid.  If  the  tribunal  in  which  judgment  was  rendered 
was  created  and  acting  before  the  state  became  involved 
in  secession  and  rebellioui  its  authority  continued,  be- 
cause the  ordinances  of  secession  and  the  governments 
set  up  under  them  were  all  invalid;  and  it  was  not  possi- 
ble through  the  enactment  of  void  laws  to  destroy  a  pre- 
existing legal  jurisdiction/  But  courts  created  by  acts 
of  the  confederate  congress  are  regarded  as  never  having 
any  judicial  authority.  Thus  when  several  defendants 
sought  to  shield  themselves  in  an  action  for  malicious 
imprisonment,  by  showing  that  they  acted  as  ofiScers  of 
a  court  known  as  the  "  District  Court  of  the  Confederate 
States  of  America  for  the  Northern  District  of  Alabama," 
the  supreme  court  of  the  United  States  held  as  follows: 
''  The  act  of  the  confederate  congress  creating  the  tribu- 
nal in  question  was  void.  It  was  as  if  it  were  not.  The 
court  was  a  nullity,  and  could  exercise  no  rightful  juris- 
diction. The  forms  of  law  with  which  it  clothed  its  pro- 
ceedings gave  no  protection  to  those  who,  assuming  to  be 
its  officers,  were  the  instruments  by  which  it  acted."* 
But  judgments  rendered  in  the  various  state  courts  dur- 
ing the  Rebellion  have  generally  been  regarded  as  valid, 
unless  tainted  with  proceedings  or  in  furtherance  of  ob- 
jects designed  to  give  aid  and  comfort  to  the  confederate 
states  government  But  the  effect  of  such  judgments 
can  in  no  case  extend  to  persons  who  were  residing  in 
those  parts  of  the  United  States  not  involved  in  the  Re- 
bellion.* 

>  White  «.  Canaon,  6  Wall.  44d|  100;  1  Abb.  169;  8  Int.  Rev.  Beo.  194; 
Pepin  r.  Lachenmeyer,  45  N.  Y.  27.  Livingston  v.   Jordan,   10  Am.  Law 

>  Hickman  «.  Jones,  9  Wall.  197.  Reg.  53;  Chase's  Dea  454;  French  v. 
See  Freeman  v.  Bass,  S4  Ga.  355;  89  Tumlin.  10  Am.  Law  Beg.  642;  14 
Am.  Dec  255.  Int.  Rev.  Reo.  140;  Cook  o.  OUver,  1 

■  Cnyler  v.  Ferrill,  8  Am.  Law  Reg.    Woods,  487. 
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The  extent  to  which  proceedings  had  in  the  several 
states  during  the  Rebellion  will  be  recognized  and  en- 
forced by  the  national  courts  was  thus  stated  by  the 
supreme  court  of  the  United  States:  ''We  admit  that  the 
acts  of  the  several  states  in  their  individual  capaoities, 
and  of  their  different  departments  of  govemmenti  execo^ 
tive,  judicial,  and  legislative,  during  the  war,  so  far  as  they 
did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority,  or  the  just  rights  of  citizens  under  the 
constitutioui  are,  in  general,  to  be  treated  as  valid  and 
binding.  The  existence  of  a  state  of  insurrection  and 
war  did  not  loosen  the  bonds  of  society  or  do  away  with 
civil  government  or  the  regular  administration  of  the 
laws.  Order  was  to  be  preserved,  police  regulations 
maintained,  crimes  prosecuted,  property  protected,  con- 
tracts enforced,  marriages  celebrated,  estates  settled,  and 
the  transfer  and  descent  of  property  regulated  precisely 
as  in  times  of  peace.  No  one  that  we  are  aware  of  seri- 
ously questions  the  validity  of  judicial  or  legislative  acta 
in  the  insurrectionary  states  touching  these  and  kindred 
subjects,  where  they  were  are  not  hostile  in  their  purpose 
or  mode  of  enforcement  to  the  authority  of  the  national 
government,  and  did  not  impair  the  rights  of  citizens 
mnder  the  constitution.''^ 

The  judicial  proceedings  which  were  before  the  court 
and  occasioned  the  use  of  the  language  embraced  in  the 
foregoing  quotation  were  the  proceedings  of  a  probate 
court  of  the  state  of  Alabama.  They  were  sustained, 
except  in  so  far  as  they  approved  an  investment  in  con- 
federate bonds,  and  directed  a  payment  to  the  legatees  to 
be  made  in  those  bonds.  The  action  of  the  court  '4n  this 
respect  was  an  absolute  nullity,  and  can  afford  no  protec- 
tion to  the  executor  in  the  courts  of  the  United  States. 
The  officers  and  tribunals  exercising  authority  within  the 
confederate  states  during  the  Rebellion  were  by  the  people 
recognized  as  being  rightful  officers  and  tribunals;  their 

>  Horn  V.  Lookhart^  17  Waa  SSQ. 
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aathority  was  generally  respected,  and  if  not  respected 
voluntarily,  they  generally  had  the  power  to  compel  obedi- 
ence, if  not  respect/'    They  ought  therefore  to  be  treated, 
for   most  purposes,   as  officers  and  tribunals   de  facto. 
Hence  where  certain  acts  of  incorporation  were  passed 
by  the  legislature  of  a  state  then  in  rebellion,  and  it  was 
claimed  that  these  enactments  proceeded  from  a  body 
possessing  no  lawful  authority,  and  that  the  corporations 
formed  under  them  were  not  entitled  to  recognition,  the 
supreme  court  very  properly  said:  "No  doubt  the  legis- 
lature of  Georgia  in  1861  and  1863,  when  the  enactments 
were  made  for  the  incorporation  of  these  plaintiffs,  was 
not  the  legitimate  legislature  of  the  state.     The  state  had 
thrown  off  its  connection  with  the  United  States,  and  the 
members  of  the  legislature  had  repudiated  or  had  not 
taken  the  oath  by  which  the  third  section  of  the  sixth 
article  of  the  constitution  requires  the  members  of  the 
several  legislatures  to  be  bound.     But  it  does  not  follow 
from  this  that  it  was  not  a  legislature  the  acts  of  which 
were  of  force  when  they  were  made  and  are  in  force  now. 
If  not  a  legislature  of  the  state  de  jure,  it  was  at  least  a 
legislature  de  facto.    It  was  the  only  law-making  body  in 
existence.     Its  members  acted  under  color  of  office,  by  an 
election,  though  not  qualified  according  to  the  require- 
ments of  the  constitution  of  the  United  States.     Now, 
while  it  must  be  held  that  all  their  acts  in  hostility  to 
that  constitution,  or  to  the  Union,  of  which  the  state  was 
an  inseparable  member,  have  no  validity,  no  good  reason 
can  be  assigned  why  all  their  other  enactments,  not  for- 
bidden by  the  constitution,  should  not  have  the  force 
which  the  law  generally  accords  to  the  action  of  de  facto 
ofScers All  the  enactments  of  the  de  facto  legis- 
latures in  the  insurrectionary  states  during  the  war,  which 
were  not  hostile  to  the  Union,  or  to  the  authority  of  the 
general  government,  and  which  were  not  in  conflict  with 
the  constitution  of  the  United  States,  have  the  same  va- 
lidity as  if  they  had  been  the  enactments  of  a  legitimate 
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legislature.  Any  other  doctrine  than  this  would  work 
great  and  unnecessary  hardship  upon  the  people  of  those 
states,  without  any  corresponding  benefit  to  the  citizens 
of  other  states,  and  without  any  advantage  to  the  national 
government."* 

The  courts  in  states  in  rebellion,  it  is  clear,  could  not 
exercise  any  authority  over  the  ofiScers  and  soldiers  of  the 
United  States  by  which  the  latter  could  be  called  to  ac- 
count before  such  courts,  civilly  or  criminally,  and  required 
to  explain  or  justify  acts  done  by  them  as  such  ofiBcers  or 
soldiers.  They  might  lawfully  disregard  a  summons  to 
appear  in  those  courts,  and  a  judgment  by  default  entered 
against  any  of  them  for  want  of  such  appearance  is  void. 
ThiSy  however,  did  not  result  from  any  infirmity  in  the 
organization  or  jurisdiction  of  such  courts,  but  from  the 
well-established  principle  that  an  officer  or  soldier  is  not, 
in  time  of  war,  amenable  to  the  civil  authorities  for  his 
military  acts.* 

§  604  a.  Judgments  Rendered  in  the  District  of  Oolimi- 
bia  have  been  considered  as  not  within  the  provisions  of 
the  constitution  and  laws  of  the  United  States  providing 
for  the  effect  which  the  courts  of  one  state  must  give  to 
the  judgments  of  other  states.  Judgments  rendered  in 
this  district  have  therefore  been  treated  as  foreign  judg- 
ments.* 

§  605.  Are  not  Records. — In  two  respects  foreign  judg- 
ments are,  by  a  concurrence  of  the  authorities,  treated 
differently  from  judgments  of  other  states  of  this  Union. 
Though  proceeding  from  superior  courts  of  general  juris- 
diction,  they  are  not  records,  and  cannot  be  declared  on 
as  such.    The  actions  brought  upon  them  must  therefore 

'  United  States  «.  Insurance  Co.,  22  '  Dow  9,  Johnson,  100  U.  S.  158; 

Wall  99;  Ford  v.  Sarget,  97  U.  S.  Coleman  «.  Tennessee,  97  U.  &  509; 

594.    This  question  is  elaborately  dis-  Lamar  v,  Browne,  92  U.  S.  187. 

cussed  in  Williams  v.  Bruffy,  96  U.  &  *  Draper's  Ez'rs  «.  Gormaii,  S  hn^ 

17a,  62& 
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be  in  €U8umpsit^   Judge  Story,  in  his  Conflict  of  Laws,  sec- 
tion 699  a,  in  commenting  upon  the  opinion  of  Lord  Chief 
Justice  Eyre  in  Phillipa  v.  HimUr^  2  H.  Black.  410,  says: 
''  It  would  seem  a  natural  result  of  that  view  that  if  a  suit 
was  brought  for  the  same  cause  of  action  in  an  English 
court  which  had  already  been  decided  in  favor  of  either 
party  in  a  foreign  court  of  competent  jurisdiction,  and 
was  final  and  conclusive  there,  that  judgment  might  be 
well  pleaded  in  bar  of  the  new  suit  upon  the  original 
cause  of  action,  and  would,  if  bo^ia  fide^  be  conclusive.'' 
If  there  was  ever  any  reason  why,  in  order  to  be  consist- 
ent with  themselves,  the  courts  should  hold  that  a  foreign 
judgment  was  operative  as  a  merger  of  the  original  cause 
of  action,  that  reason  has  certainly  become  more  impera- 
tive, since  the  dignity  and  importance  of  those  judgments 
have  been  so  recognized  and  enforced  by  the  latest  adju- 
dications of  courts  of  last  resort  in  England  and  in  this 
country.    While  a  defendant  who  succeeded  in  defeating 
a  claim  at  law  or  in  equity  in  the  courts  of  any  foreign 
country  could  always  avail  himself  in  the  common-law 
courts  of  this  adjudication  in  his  favor  as  a  complete 
plea  in  bar  to  another  action  involving  the  same  demand, 
and  while  under  the  most  recent  decisions  the  principle  of 
res  judicata  is  enforced  in  favor  of  the  plaintiff  as  well  as 
of  the  defendant  in  a  foreign  judgment,  yet  the  law  of 
merger  has  never  been  applied  against  the  plaintiff  in  such 
a  judgment,  and  he  is,  both  in  England  and  in  America, 
unquestionably  entitled  to  disregard  the  judgment  in  his 
favor,  and  sue  upon  the  original  cause  of  action.* 

§  606  a.  JorAgu  Probate.  —  It  is  now  well  settled  in 
the  United  States,  England,  and  France  that  the  succes- 
sion and  distribution  of  the  personal  estate  of  a  decedent 
must  be  in  accordance  with  the  law  of  the  domicile  of 

1  Hanis  o.  Sannden,  4  Ban\.  k  O.  Easton,  L.  B.  13  Q.  B.  S02;  Mellin  «. 

411;  Battriek  v.  Allen,  8  Maai.  273;  6  Horliok,  31  Fed.  Rep.  865. 
Am.  Deo.  106;  McFarlane  v.  Derbi-        '  See  arOe^  sea  220;  Story's  Conflict 

ahiro,  8  U.  C.  Q.  B.  12;  Gooding  «.  of  Laws,  sec.  599  a;  Fergns  v.  Ward- 

Uingston,  20  Mioh.    439;   Grant   v.  law,  3  Kerr,  6S5. 
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such  decedent  at  the  time  of  his  decease/  while,  as  to  the 
real  estate,  the  law  of  the  place  where  it  is  situate  con- 
trols.^ The  mere  collection  and  administration  of  per- 
sonal assets  proceeds  under  the  laws  of  the  country  in 
which  they  are  situate,  and  creditors  of  the  decedent  are 
entitled  to  seek  satisfaction  therefrom  in  accordance  with 
the  laws  of  such  country;  but  after  the  administration  is 
80  far  complete  that  the  local  claims  and  laws  are  satisfied, 
the  remaining  assets  will  be  transmitted  to  the  adminis- 
tration of  the  decedent's  domicile  for  final  distribution.' 
A  decree  of  a  foreign  court  of  probate  declaring  a  claim- 
ant to  be  the  natural  son  and  heir  of  a  person  who  died 
within  the  jurisdiction  of  the  court  is  conclusive  as  an 
adjudication  of  the  same  question  when  it  is  brought  in 
issue  in  another  country  in  connection  with  the  personal 
property  of  the  deceased  in  the  last-named  country.* 

§  605  b.  Foreign  Proceedings  in  Bankruptcy  or  Insd- 
yency  may  be  considered, — 1.  With  reference  to  their 
effect  upon  the  title  to  the  property  of  the  bankrupt  or  in- 
solvent; and  2.  To  their  effect  upon  his  obligations,  and 
the  consequent  right  of  his  creditors  to  enforce  such  obli- 
gations notwithstanding  any  discharge  therefrom  granted 
by  the  judgment  of  the  foreign  court  of  bankruptcy  or 
insolvency.  Conveyances  and  assignments  authorized  and 
directed  by  such  court,  and  made  by  one  of  its  officers,  or 
coerced  from  the  bankrupt  or  insolvent,  doubtless  trans- 
fer the  title  to  his  property  situate  within  the  territorial 
limits  of  the  state  or  nation  in  whose  courts  the  proceed- 
ings are  conducted,  or  upon  vessels  which,  though  open 

1  Wharton'i  Oonfliot  of  Law%  moi.'  Moore,  11  Mart  (La.)  26;  13  Am.  Dml 

660,   661;   Storv's  Conflict  of  Laws,  847;  Dorsey'i  BzV «.  Doraey's  AdiaV, 

■eos.  4S0-4S4;  Brock's  Adm'r»  61  Ala.  6  J.  J.  Marsh.  280;  22  Am.  Dee.  33; 

86;  De  Sobry  v.  Do  Laistra,  2  Har.  k  Snead  w.  Bwms,  6  J.  J.  Marsh.  460; 

J.  191;  8  Am.  Deo.  636;  Daaesbata  «.  22  Am.  Dea  41;  Oliver  «.  Towasi^  2 

Berquier,  1   BiuL  836;  2  Am.  Dec  Martin,  N.  S.,  93. 

448;  Deoonche  v.  Sayotier,  8  Johns.  >  Miller's  Bstatc  3  Kawle,  312;  24 

Ch.  190;  8  Am.  Dec.  478;  Holmes  n.  Am.  Dec  846;  Dawes  «.  Boylstoa.  f 

Remsen,  4  Johns.   Ch.  460;  8  Anu  Mass.  837;  6  Am.  Dec  72. 

Dec  681;  Embry  v,  Millar,  1  A.  K.  *  Doglioni  «.  Crispin,  L.  R.  I  Bag. 

Marsh.  300;  10  Am.  Dec  732;  Bryan  su  ft  Ir.  App.  301;  36  L  J.,  K.  S.,  129. 
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the  high  seas,  are  deemed  A  part  of  such  state  or  nation;^ 
bat  as  to  property  situate  beyond  those  limits  such  trans- 
fers are  inoperative.'  Thus  an  assignment  in  England 
under  proceedings  in  bankruptcy  does  not  so  operate 
upon  property  of  the  bankrupt  then  situate  in  this  coun- 
try as  to  prevent  its  subsequent  seizure  under  execution 
or  attachment  by  American  creditors/  nor  does  such 
assignment  seem  to  have  any  effect  whatever  in  this 
country/  unless,  perhaps,  in  a  controversy  between  the 
bankrupt  and  his  assignees.* 

A  discharge  granted  to  a  bankrupt  or  insolvent  is 
operative  in  his  favor  against  every  person  over  whom 
the  court  had  jurisdiction.  Over  the  creditors  resident  in 
the  state  or  nation  wherein  the  discharge  is  granted  it 
has  undoubted  jurisdiction,  and  the  discharge  is  valid 
and  operative  against  them,  both  there  and  elsewhere, 
unless  its  effect  is  annulled  or  limited  by  some  constitu- 
tional inhibition  or  restriction;*  and  if  both  the  debtor 
and  creditor  are  residents  of  the  state  or  nation,  it  is  of 
no  consequence  that  the  contract  was  made  and  is  to  be 
performed  elsewhere.^  As  against  non-residents  who 
have  not  appeared  in  the  foreign  court,  nor  in  any  way 
submitted  either  their  claims  or  their  persons  to  its  juris- 
diction, any  discharge  granted  by  it  must  generally  be 
wholly  ineffective  in  any  other  state  or  country.*    But  it 

>  Abrabam  «.  Plestor(v  3  Wend.  68S;  Wend.  638;  20  Am.  Dea  738;  Acker- 

20  Am.  Deo.  738;  Smith  v.  Eaton,  86  man  v.  Orosa,  40  N.  Y.  486;  Willitta 

Me.  298;  68  Am.  Dea  746;  Grapo  «,  «.  Waite,  26  N.  Y.  683. 

Kelly,    16  Wall.    610;   Oeilinger   «k  ^Robinson  v.  Growder,  4  MeCord, 

PhUippi,  183  U.  a  267.  619;  17  Am.  Dea  762;  Holmes  «.  Rem- 

s  Sannden  v.  Williams,  6  N.  H.  213;  sen,  4  Johns.  Oh.  489;  8  Am.  Deo.  681. 

U.  S.  V.  Bank  of  U.  8.,  8  Rob.  (La.)  *  Baker  «.  Wheaton,  6  Mass.  609;  4 

262,  414;  Walters  «.  Whitlock,  9  Fla.  Am.   Deo.   71,  and  note;   Norton  v. 

86;   76  Am.    Deo.   607;   Johnson   «.  Cook,  9  Conn.  314;  23  Am.  Deo.  342, 

Hnnt^  23  Wend.  91;  Oakeyv.  Bennett,  and  note;  Blanchard  v,   Russell,   13 

11  How.  38;  Waikinfl  «k  Holman,  16  Mass.  1;  7  Am.  Dee.  106,  and  note; 

Pet.  26.  Feck  v.  Hibbard,  26  Vt.  702;  62  Am. 

*  Milne  v.  Moreton,  6  Binn.  368;  6  Dec.  606. 

Am.  Dec  466;  Blake  «,  Williamsi  6  *  Marsh  «.  Pntnam,  3  Gray,  661. 

Piok.  286;  17  Am.  Dea  372.  'Norton  sl  Cook,  9  Conn.  314;  28 

*  Dawes  v.  Boylston,  9  Mass.  837;  6  Am.  Dea  342;  Smith  «.  Bnchanaa,  6 
Am.  Dea  72;  Kelly  o.  Crapo,  46  N.  Y.  East,  6;  Mnnroe  «.  GKullianme,  8 
90;  6  Am.  Rep.  36;  Osgooa  v.  Maguire,  Keyes,  30;  3  Abb.  App.  334;  Smith  v, 
61  N.  Y.  629;  Abraham  «.  Flestoro^  8  Smith,  2  Johns.  236;  3  Am.  Dea  410^ 

Judo.  n.~6e 
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may  be  and  has  been  insisted  that  the  place  where  a  con- 
tract was  made  or  is  to  be  performed  is  of  controlling 
importance  in  determining  what  courts  have  jurisdiction 
to  discharge  it,  and  that  though  the  creditor  is  a  resident 
of  another  state  or  nation,  his  residence  does  not  carry 
with  it  the  debt  due  him,  so  that  the  courts  where  it  was 
created  may  not  discharge  the  debtor  from  all  obligation 
to  pay  it.    We  apprehend  there  is  no  doubt  that  the  courts 
of  a  country  where  an  obligation  arose  or  was  created  may 
grant  a  discharge  therefrom  which  is  there  operatiye, 
whether  the  creditor  is  resident  or  non-resident|  because 
unless  restrained  by  some  constitutional  limitation,  laws 
may  be  enacted  in  any  country  withdrawing  all  aid  for 
the  enforcement  of  obligations  by  legal  proceedings,  and 
there  are  numerous  decisions  to  the  effect  that  when  a 
contract  is  discharged   by  proceedings  in  the   country 
where  it  was  created  or  made  payable,  and  where  the 
debtor  resides,  it  must  be  regarded  as  discharged  every- 
where, though  the  creditor  was  a  non-resident  and  did 
not  appear  in  the  foreign  court/    These  decisions  are, 
however,   necessarily    in    conflict    with    the    principles 
adopted    and  enforced    by   the    supreme    court  of  the 
United  States,  as  well  as  by  other  courts,  to  the  effect 
that  a  bankruptcy  or  insolvency  statute  can   have  no 
extraterritorial  operation,  and  that  a  citizen  of  one  state 
cannot  be  required  to  appear  in  the  courts  of  another 
and  to  submit  to  their  exercise  of  jurisdiction  over  him, 
or  to  their  discharge  of  an  obligation  due  him,  though  it 
was  created  or  is  to  be  performed  in  the  state  where  such 
courts  have  jurisdiction.*    It  is  true  that  these  principles 
were,  in  the  cases  cited,  applied  only  to  discharges  granted 

and  note;  White  v.  Canfield,  7  Johns.  In  ro  ElinBley,  1   Low.  221;  Long  n 

117;  5  Am.  Dec.  249;  Mitchell  v,  Mc-  Hammond,  40  Me.  204;  Gftrdiner  « 

Millan,  3  Mart  (La.)  676;  6  Am.  Dea  Honghton,  2  Best  k  S.  743. 
690;  Vannzem  v.  Hazlehnrsts,  4  N.  J.        *  Baldwin   v.   Hale,    1  WalL   223; 

L.  192;  7  Am.  Dec.  582.  Felch  v.  Bnffbee,  48  Me.  9;  77  Am. 

^  May  V.  Breed,  7  Cash.  16;  64  Am.  Deo.  203;  Anderson  «.  Wheeler,  25 

Dec.   700;    Ballantine  v.   Golding,    1  Conn.  613;  Whitney  r.  Whiting,   35 

Cooke,  487;  Potter  v.  Brown,  5  East,  N.  H.  457;  Morphy  v.  Manning  134 

124;  Very  v.  McHenry,  29  Me.  206;  Mass.  488. 
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by  the  courts  of  one  state,  when  sought  to  be  asserted 
against  the  citizens  of  another,  but  it  seems  unreasonable 
to  concede  to  the  courts  of  foreign  nations  an  authority 
over  the  citizens  of  a  state  which  is  denied  to  the  courts 
of  sister  states. 

§  606  c.  Foreign  DiYorce. — Some  states  and  nations 
have  been  very  loath  to  recognize  and  enforce  judgments 
or  decrees  annulling  a  contract  of  marriage  and  freeing 
one  or  both  the  spouses  therefrom.  This  has  been  espe- 
cially true  when  the  contract  has  been  annulled  by  the 
courts  of  some  sovereignty  other  than  that  in  which  it 
was  entered  into,  and  upon  some  ground  not  regarded  as 
sufficient  in  the  country  where  the  contract  was  consum- 
mated. In  the  celebrated  case  of  Rex  v.  LolUy,^  decided 
in  England  in  the  year  1812,  the  twelve  judges  were 
unanimously  of  the  opinion  that  no  sentence  or  act  of 
any  foreign  country  or  state  could  dissolve  an  English 
marriage  a  vinculo  matrimonii  for  any  ground  upon  which 
it  could  not  be  thus  dissolved  in  England.  These  were 
the  material  facts  of  that  case:  LoUey  was  convicted  of 
bigamy  for  marrying  a  wife  in  England  while  the  wife  of 
his  former  marriage  was  yet  living.  His  defense  was,  that 
his  first  wife  had,  before  the  second  marriage,  obtained  a 
divorce  from  him  in  the  consistorial  court  of  Scotland. 
The  judges  unanimously  denied  the  efficacy  of  this 
divorce.  LoUey  was  sentenced  to  transportation,  but  was 
afterward  pardoned.  The  doctrine  of  LoUey's  case  was 
frequently  assailed,  but,  upon  the  whole,  seems  rather  to 
have  been  reaffirmed  than  overthrown  in  the  courts  which 
considered  themselves  as  bound  by  the  laws  of  England.* 
There  seems,  however,  to  be  some  doubt  whether  the 
judges  in  Lolley's  case  intended  to  deny,  under  all  cir- 
cumstances, the  authority  of  the  courts  of  a  foreign  state 
to  dissolve  an  English  marriage,  or  whether  such  denial 

^  Rex  V.  LoUey,  2  Rnaa.  ft  R.  0.  0.    Pro.  k  D.  161;  Warrender  v.  Warren- 
237.  der,  2  Clark  k  F.  641. 

'Shaw  V.  Attorney-General,  L.  R.  2 
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was  confined  to  cases  in  which  the  parties  had  not  ac- 
quired bona  fide  a  domicile  in  that  country  to  whose 
tribunals  they  resorted  for  a  dissolution  of  their  marital 
obligations.^  At  all  events^  Lolley's  case  does  not  affirm 
that  a  divorce  in  a  foreign  state  would  be  invalid  if 
upon  grounds  entitling  the  applicant  to  a  divorce  in 
England.*  If  an  Englishwoman  contracts  a  marriage  in 
England  to  a  resident  of  another  country,  hia  domicile 
becomes  hers,  and  a  divorce  granted  to  her  in  the  country 
of  his  domicile,  where  both  reside,  is  valid  in  England, 
though  for  a  cause  for  which  a  divorce  could  not  be  ob- 
tained in  the  country  in  which  the  marriage  was  solem- 
nized.' 

The  Scotch  courts  assume  jurisdiction  to  dissolve  mar- 
riages contracted  in  England,  and  such  dissolution  may 
be  valid  in  the  former  country  and  invalid  in  the  latter, 
so  that  two  English  subjects  may  be  divorced  in  Scotland, 
but  remain  married  in  England.^  Where  a  husband, 
after  his  marriage  in  England,  removed  to  the  United 
States,  and  became  domiciled  there,  it  was  held  that  his 
wife,  who  remained  in  England,  could  there  prosecute  an 
action  for  divorce  on  the  ground  of  adultery,  the  citation 
having  been  personally  served  on  the  husband  in  Amer- 
ica." But  where  a  wife  had  separated  from  her  husband 
in  England,  and  then  removed  to  Iowa,  and  remained  two 
years,  where  she  then  procured  a  divorce  without  personal 
service  of  process  on  her  husband,  it  was  disregarded  in 
England.*  The  court  here  manifestly  proceeded  upon  the 
ground  that  the  constructive  service  of  process  ought  not 
to  be  tolerated  in  such  circumstances.  In  this  case  the 
judge  ordinary  said:  ''The  principles  upon  which  the 

^  Conway  «.  Beazley,  8  Hagg.  Eoa  L.  R.  8  App.  0.  43;  62  L.  J.  P.  D.  83; 

652;  Tovey  v.  Lindsay,  1  Dow,  117,  iSL.  T.,  N.S.,273;31  Week.IUp.433. 
127;  Duntze  v.  Levet,  Ferg.   403;  3        *  Warrender  o.  Warrender,  2  Cbik 

Bng.  Boo.  606.  k  F.  641;  Oonway  v,  Beailey,  3  Hagg. 

s  Shaw  «.  Gonld,  L.  R.  8  Bng.  k  Ir.  Boo.  652. 


App.  65,  86.  _   _      _         _      _  *_D«ck  tk  Dwjk,  2  Swab,  ft  T.90;  2» 

•  Harvey  i 
86;  60  L.  J.  P.  D.  17;  48  L.  T.,  N.  S.,        *  Shaw  v.  Attorney-Qenonl,  L.  a  2 


Harvey  v.  Farnie,  L.  R.  6  Pro.  ScD.    L.  J.  129. 
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737;  26  Week.  Rep.  409;  affirmed  in    Pro.  k  D.  166. 
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question  here  raised  must  be  decided  have  been  so  recently 
discussed  in  seyeral  cases  in  the  court  of  ultimate  appeal 
that  it  is  not  necessary  to  enter  upon  the  discussion  at 
large  on  the  present  occasion.  It  may  be  sufficient  to  ob- 
serve,— 1.  That  Lolley's  case  has  never  been  overruled; 
2.  That  in  no  case  has  a  foreign  divorce  been  held  to  in- 
validate an  English  marriage  between  English  subjects, 
where  the  parties  were  not  domiciled  in  the  country  by 
whose  tribunals  the  divorce  was  granted.  Whether,  if  so 
domiciled,  the  English  courts  would  recognize  and  act 
upon  such  a  divorce  appears  to  be  a  question  not  wholly 
free  from  doubt;  but  the  better  opinion  seems  to  be,  that 
they  would  do  so  if  the  divorce  be  for  a  ground  of  divorce 
recognized  as  such  in  this  country,  and  the  foreign  coun- 
try be  not  resorted  to  for  the  collusive  purpose  of  calling 
in  the  aid  of  its  tribunals.  To  my  mind  it  is  manifestly 
just  and  expedient  that  those  who  may  have  permanently 
taken  up  their  abode  in  a  foreign  country,  resigning  their 
English  domicile,  should,  in  contemplation  of  English 
law,  be  permitted  to  resort  with  effect  to  the  tribunals 
exercising  jurisdiction  over  the  community  of  which,  by 
their  change  of  domicile,  they  have  become  a  part,  rather 
than  they  should  be  forced  back  for  relief  upon  the  tri- 
bunals of  the  country  they  have  abandoned.  But  the 
inquiry  is  needless  in  this  case,  because  it  seems  to  me  to 
be  neither  just  nor  expedient  that  a  woman  whose  domi- 
cile is  English,  and  whose  husband's  domicile  is  English, 
should,  whilst  living  separate  from  him  in  a  foreign  state, 
in  which  he  has  never,  up  to  the  time  of  the  divorce,  set 
his  foot,  be  permitted  to  resort  to  the  local  tribunal,  and 
without  any  notice  to  her  husband,  except  an  advertise- 
ment which  he  never  saw  and  was  never  likely  to  see, 
obtain  a  divorce  against  him  behind  his  back.  No  case 
has  ever  yet  decided  that  a  man  can,  according  to  the  laws 
of  this  country,  be  divorced  from  his  wife  by  the  tribunals 
of  a  country  in  which  he  has  never  had  either  domicile 
or  residence.    He  has  never  submitted  himself,  either 
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directly  or  inferentiallyi  to  the  jurisdiction  of  such  a 
court,  and  has  never,  by  any  act  of  his  own,  laid  himself 
open  to  be  affected  by  its  process,  if  it  never  reaches  him. 
A  judgment  so  obtained  has,  therefore,  in  addition  to  ihe 
want  of  jurisdiction,  the  incurable  vice  of  being  contrary 
to  natural  justice,  because  the  proceedings  are  ex  parie^ 
and  take  place  in  the  absence  of  the  party  affected  by 
them."    So  where  a  husband,  married  in  England,  left 
that  country  to  avoid  his  creditors,  but  without  its  being 
shown  that  he  intended  to  abandon  his  English  domicile, 
and  in  the  country  to  which  he  went  obtained  a  decree 
of  divorce  from  his  wife,  who  remained  in  England,  it 
was  held  that  such  decree  was  ineffectual.^    While  the  law 
may  not  be  finally  settled  or  absolutely  certain,  we  appre- 
hend that  at  the  present  day  the  decided  weight  of  au- 
thority is  in  favor  of  recognizing  a  foreign  divorce^  when 
the  parties  were  permanently  domiciled  bona  fide  in  the 
country  in  which  they  were  divorced,  irrespective  of  the 
place  of  their  marriage;*  that  in  the  United  States  it  is 
sufficient  that  one  only  of  the  parties  has  become  domi- 
ciled in  the  state  where  the  divorce  is  granted;*  but  this 
rule  does  not  prevail  in  England;^  and  the  courts  of  New 
York  deny  the  power  of  the  courts  of  a  foreign  nation  to 
grant  a  judgment  of  divorce  against  a  woman  domiciled 
in  the  state  of  New  York,  not  personally  served  with 
process  within  the  country  in  whose  courts  the  judgment 
is  entered,  though  her  husband  may  be  domiciled  in  that 
country.* 

>  Brign  n.  Briggi,  11  Cent  L.  J.  46;  Sen.   Ou.  B,,  IT.  a,  142;  Bofli  «l 

L.  K  6P.  D.  1617 49  L.  J.  P.  D.  88;  Roth,  104 DL  86;  44  Am.  Bep. 81;  Da 

28  Week.  Rep.  762.  MeU  «.  De  Meli,  120  N.  7.  485;  17 

s  Conway  «.  Beaiiey,  3  Hagg.  Boo.  Am.  8t  Rep.  662. 

639;  Blnmenthal «.  Tannenholx,  9  Rep.  *  2  Bishop  on  MAiriage  and  Dboroe, 

62;  Seawall «.  Seawall,  122  Mass.  166;  seos.  166-171. 

Proeser  v.  Warner,  47  Vt  667;   19  *  Le  Snenr  v.  Le  Snenr,  K  R  1  P.  D. 

Am.  Rep.  132;  Hanoyer  v.  Turner,  14'  139;  42  L.  J.  P.  D.  73;  24  Week.  Rep. 

Man.  227;  7  Am.  Deo.  203,  and  note.  616. 

The  ooorta  of  Scotland  grant  diyoroes  ^  De  MeU  v.  De  MeU,  120  N.  T.  485; 

to  partiei  not  permanently  domiciled  17  Am,  Sk  Rep.  66& 
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§  606.  Definition. — We  come  now  to  the  consideration 
of  a  class  of  jndgments  very  well  understood,  but  quite 
diJBBcult  to  describe.  A  judgment  in  rem  was,  with  some 
diffidence,  defined  'Uo  be  the  judgment  of  a  court  of  ex- 
clusivei  or  at  least  peculiar,  jurisdiction,  declaratory  either 
of  the  nature  and  condition  of  some  particular  thing,  or 
of  the  condition  and  status  of  some  particular  person.'^' 
These  are  the  views  expressed  in  the  supreme  court  of 
Vermont:  ''A  judgment  in  rem  I  understand  to  be  an  ad- 
judication pronounced  upon  the  status  of  some  particular 
subject-matter,  by  a  tribunal  having  competent  authority 
for  that  purpose.  It  differs  from  a  judgment  in  personam 
ia  this:  that  the  latter  judgment  is  in  form,  as  well  as 
substance,  between  the  parties  claiming  the  right;  and 
that  it  is  so  inter  paries  appears  by  the  record  itself.  A 
judgment  in  rem  is  founded  on  a  proceeding  instituted, 
not  against  the  person  as  such,  but  against  or  upon  the 
thing  or  subject-matter  itself  whose  state  or  condition  is 

>  2  Fhillipps  on  Evidence,  fk 
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to  be  determined.  It  is  a  proceeding  to  determine  the 
state  or  condition  of  the  thing  itself;  and  the  judgment 
is  a  solemn  declaration  of  the  atatiia  of  the  thing,  and  it 
ipso  facto  renders  it  what  it  declares  it  to  be.''  ^  In  a  case 
before  Chief  Justice  Marshall,  he  undertook  to  point  out 
the  distinguishing  characteristics  of  judgments  in  rem^ 
and  in  so  doing  said:  *'  What  is  the  nature  of  a  proceeding 
in  rem  t  And  in  what  does  its  specific  difference  from  an 
ordinary  action  consist?  Is  every  action  in  which  a  spe- 
cific article  is  demanded  a  proceeding  in  rem  f  If  it  were, 
a  writ  of  right  which  demands  lands,  of  detinue  which 
demands  a  personal  chattel,  would  be  a  proceeding  in  rem, 
to  which  all  the  world  would  be  parties,  and  by  which  the 
rights  of  all  the  world  would  be  bound.  But  this  all  know 
is  not  the  law.  What,  then,  is  the  rule  by  which  cases  of 
this  description  are  to  be  ascertained?  I  have  alwap 
^understood  that  where  the  process  is  to  be  served  on  the 
I  thing  itself,  and  where  the  mere  possession  of  the  thing 
j  itself  by  the  service  of  the  process  and  making  proclama- 
'  tion  authorizes  the  court  to  decide  upon  it  without  notice 
to  any  individual  whatever,  it  is  a  proceeding  in  rem,  to 
which  all  the  world  are  parties.  The  rule  is  one  of  con- 
venience and  of  necessity.  In  cases  to  which  it  applies, 
it  would  often  be  impossible  to  ascertain  the  persons  whose 
property  is  proceeded  against,  and  it  is  presumable  that 
the  person  whose  property  is  seizej  is  either  himself  atten- 
tive to  it,  or  has  placed  it  in  the  care  of  some  person  who 
has  the  power,  and  whose  duty  it  is  to  represent  him  and 
assert  his  claim.  Such  claim  may  be  asserted,  bat  the 
jurisdiction  of  the  court  does  not  depend  on  its  assertion. 
The  claimant  is  a  party,  whether  he  speaks  or  is  silent, 
whether  he  asserts  his  claim  or  abandons  it.''* 

But  perhaps  the  most  correct  as  well  as  the  most  con- 
cise definition  anywhere  given  of  a  judgment  in  rem  is 
that  to  be  found  in  Smith's  Leading  Cases,  viz.:  that  ''it 

1  Woodruff    «.    Taylor,     20     Vt.        *  Mankinv.  Chandler  ft  Co.,  2  BrocL 
69.  12fi. 
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ifl  an  adjudication  upon  the  staius  of  some  particular  sub- 1 
ject-matter,  by  a  tribunal  having  competent  authority  fori 
that  purpose/'  depending  for  its  effect  on  this  principle  J, 
that  it  is  ''a  solemn  declaration  proceeding  from  an  accred- 1 
ited  quarter  concerning  the  itatua  of  the  thing  adjudicated 
upon,  which  very  declaration  operates  accordingly  upon  the : 
status  of  the  thing  adjudicated  upon,  and  ipso  facto  renders 
it  such  as  it  is  thereby  declared  to  be."^ 

*^In  rem  is  understood  to  be  a  technical  term,  taken 
from  the  Boman  law,  and  there  used  to  distinguish  an 
action  against  the  thing  from  one  against  the  person,  the 
terms  tn  rem  and  in  personam  always  being  the  opposite 
one  of  the  other;  an  act  in  personam  being  one  done  or  ' 
directed  against  a  specific  person,  while  an  act  in  rem  was 
one  done  with  reference  to  no  specific  person,  but  against 
or  with  reference  to  a  specific  thing,  and  so  against  whom 
it  might  concern,  or '  all  the  world.'  A  proceeding  brought 
to  determine  the  status  of  the  thing  itself,  the  pa/rticviar 
thing,  and  which  is  confined  to  the  subject-matter  in  specie, 
is  in  rem,  the  judgment  being  intended  to  determine 
the  state  or  condition,  and  ipso  facto  to  render  the  thing 
what  the  judgment  declares  it  to  be,  while  a  proceeding 
which  seeks  the  recovery  of  a  personal  judgment  is  in 
personam.  In  the  former,  process  may  be  served  on  the 
thing  itself,  and  by  such  service  and  making  proclamation 
the  court  is  authorized  to  decide  upon  it,  without  other 
notice  to  persons,  all  the  world  being  parties;  while  in 
the  latter,  in  order  to  give  the  court  power  to  adjudicate, 
there  must  be  service  upon  those  whose  rights  are  sought 
to  be  affected."  ' 

'^  Actions  in  rem,  strictly  considered,  are  proceedings 
against  property  alone,  treated  as  responsible  for  claims  ' 
asserted   by  the  libelants   or  plaintiffs.    The  property 
itself  is  in  such  actions  the  defendant,  and  except  in 

>  2  Smith*!  Lead.  Obm.  686, 686;  6th    bourne,  42   Me.  443;   66  Am.   Deo. 
Am.  ecL,  660;  State  ei  Central  Paa    290. 
B.  R.  Co.»  10  Not.  80;  Lord  v.  Chad-        >  Croeav.  Armi trong,44  Ohio  St  624. 
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cases  arising  during  war,  for  its  hostile  character ,  its  for- 
feiture or  sale  is  sought  for  the  wrong,  in  the  commission 
of  which  it  has  heen  the  instrument,  or  for  debts  or  ob- 
ligations for  which  by  operation  of  law  it  is  liable.  The 
court  acquires  jurisdiction  over  the  property  in  such 
cases  by  its  seizure,  and  of  the  subsequent  proceedings  by 
public  citation  to  the  world,  of  which  the  owner  is  at 
liberty  to  avail  himself  by  appearing  as  a  claimant  in  the 
case."* 

But  from  none  of  these  descriptions  can  a  complete  and 
correct  idea  of  the  class  now  known  as  "judgment  in  rem" 
be  obtained.  The  definition  first  quoted  was  particularly 
inaccurate  in  asserting  that  judgments  of  this  class  must 
proceed  from  "  a  court  of  exclusive,  or  at  least  peculiar, 
jurisdiction."  For,  in  truth,  all  kinds  and  classes  of 
courts  may  proceed  in  rem  whenever  the  law  authorizes 
them  to  do  so;  and  a  judgment  resulting  from  such  pro- 
ceeding is  equally  effective,  whether  the  court  wherein  it 
was  pronounced  was  of  general  or  of  special,  of  superior 
or  of  inferior,  of  concurrent  or  of  exclusive,  jurisdiction. 
The  description  given  by  Chief  Justice  Marshall  places 
too  much  stress  upon  the  idea  that  the  thing  on  which  the 
judgment  operates  should  •be  taken  into  possession  on  or 
by  the  service  of  process,  and  ignores  the  large  class  of 
cases  in  which,  instead  of  proceeding  against  any  thing, 
courts  adjudicate  upon  the  status  of  persons  and  obtain 
their  authority  to  do  so  by  a  service  of  their  process, 
which,  whether  actual  or  constructive,  is  still  in  its  nature 
personal.  The  definition  found  in  Smith's  Leading  Oases 
is  substantially  the  same  as  that  which  we  have  quoted 
from  the  case  of  Woodruff  v.  Taylor,  20  Vt.  65.  But  when 
we  undertake  to  say  that  a  judgment  in  rem  is  necessarily 
^'an  adjudication  upon  the  status  of  some  particular  sub- 
ject-matter," it  seems  to  us  that  we  either  overlook  the 
only  class  of  judgments  to  which  the  term  in  rem  ought 
ever  to  have  been  applied,  or  else  we  give  to  the  word 

1  Freeman  v.  Aldenon,  119  U.  S.  187.    See  also  The  Sabine,  101  U.  a  388^ 
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status  an  unusual  and  unauthorized  signification.     Laws 
exist  under  which  property  is  responsible  for  damages 
done  by  it,  for  taxes  imposed  upon  it,  or  for  expenses 
incurred  in  its  repairs  and  management.     These  same 
laws  often  authorize  the  obligation  by  them  imposed  upon 
the  property,  to  be  enforced  by  proceedings  in  which  the 
property  is  the  defendant,  and  in  which  no  service  of 
process  is  required,  except   upon   such   property.;    The 
judgment  resulting  from  such  a  proceeding  is  in  rem,  and 
satisfaction  thereof  is  produced  by  an  execution  author- 
izing the  sale  of  the  property.     The  sale  acts  upon  the 
property,  and  in  so  acting  necessarily  affects  all  claimants 
thereto.     But  the  judgment  does  not  affect  the  status  of 
the  property,  except  in  the  same  sense  that  a  judgment 
against  A  B  for  a  sum  of  money  affects  his  stattts.    In  the 
one  case  it  is  settled  that  an  obligation  rests  upon  certain 
property;  in  the  other,  it  is  settled  that  a  similar  obliga- 
tion rests  on  a  certain  person.    Each  judgment  adjudicates 
upon  a  status,  so  far  as  it  establishes  that  the  defendant 
is  in  the  state  or  condition  of  being  accountable  to  the 
plaintiff  for  a  sum  of  money.    Neither  judgment  estab- 
lishes any  status  different  from  that  established  by  the 
other.     Therefore  a  judgment  against  a  brute,  a  tract  of 
land,  or  a  vessel,  for  a  sum  of  money,  to  be  satisfied  by 
execution  against  such  brute,  land,  or  vessel,  though 
clearly  in  rem,  no  more  determines  a  status  than  though 
the  defendant  were  a  person. 

Judgments  in  fem,  it  is  well  known,  are  not,  as  the 
name  implies,  confined  to  adjudications  against  things. 
They  are  rendered  in  many  instances  where  the  prior 
proceedings  are  entirely  in  personam,  as  in  cases  establish- 
ing or  dissolving  marriages.  Neither  are  they,  as  is  fre- 
quently stated,  always  binding  on  the  wJiole  world,  for 
decrees  of  divorce  rendered  in  one  of  these  United  States 
have  frequently  been  disregarded  in  the  other  states,  and 
they  would  almost  certainly  be  treated  as  nullities  in 
England,  if  the  marriage  were  contracted  in  that  country 
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between  natives  thereof,  and  the  defendant  retained  his 
English  domicile;  and  the  probate  of  a  will,  though  con- 
sidered as  a  judgment  in  rem  in  the  state  in  whose  courts 
it  is  probated,  would  have  no  effect  over  real  property 
beyond  the  jurisdiction  of  that  state.  The  diatingaish- 
ing  characteristic  of  judgments  in  rem  is,  that  wherever 
their  obligation  is  recognized  and  enforced  as  against  any 
person,  it  is  equally  recognized  and  enforced  as  against 
aU  persons.  It  seems  to  us  that  the  true  definition  of  a 
judgment  in  rem  is,  that  it  **  is  an  adjudication  "  against 
some  person  or  thing,  or  **  upon  the  etatue  of  some  subject- 
matter,*'  which,  wherever  and  whenever  binding  upon 
any  person,  is  equally  binding  upon  all  persons.  It  is 
true  that  this  as  well  as  the  other  definitions  is  a  mere 
statement  of  the  effect  of  a  judgment  in  rem,  while  that 
which  is  most  needed  is  the  formulation  of  some  descrip- 
tion or  test,  the  application  of  which  to  any  judgment 
record  will  result  in  ascertaining  whether  or  not  it  is  in 
rem ;  for  the  difficulty  is,  not  in  deciding  the  effect  of  a 
judgment,  but  in  ascertaining  to  which  class  it  belongs. 
As  a  judgment  which  is  strictly  in  rem  binds  all  persons, 
whether  named  as  parties  therein,  or  in  any  anterior  part 
of  the  record  or  proceedings,  or  not,  it  must  follow  that  the 
proceedings  must  be  such  as  may  indicate  to  all  persons 
that  their  interest  in  the  subject-matter  is  or  may  be  im- 
periled, and  that  they  may  appear  at  some  time  and  place 
for  the  purpose  of  making  known  and  protecting  their 
interests;  for  as  against  claimants  having  no  notice  of 
the  proceeding  and  no  opportunity  to  be  heard,  it  is  not 
judicial  in  its  character,  and  whatever  may  be  determined 
against  them  is  not  entitled  to  respect  as  a  judgment' 
We  therefore  suggest  that  a  judgment  is  in  rem  whenever 
the  process  and  proceedings  are  such  as  to  warn  all  per- 
sons that  the  court  may  render  judgment  affecting  certain 
property  and  their  interests  therein,  and  that  they  most, 

1  WindMr  V.  McVeigh,  93  tJ.  S.  278;    Sum.   601;     HMaall  «.   Wiloox,    190 
BradstrMt  «.    Neptune   Ina.    Co.,  3    U.  &  493. 
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at  or  within  a  time  specified,  appear  before  the  court  if  I 
they  wish  to  protect  those  interests  from  judicial  condem-  ^ 
nation.  The  fact  that,  under  the  mode  of  serving  process 
provided  by  law,  some  claimant  or  even  all  claimants  of 
the  property  do  not  receive  actual  notice  of  the  proceed- 
ing  will  not  prevent  the  judgment  from  operating  in  rem^ 
if  the  mode  adopted  was  reasonable  under  the  circum* 
stances,  and  calculated  to  give  notice  to  the  claimants, 
and  the  process  was  such  as  that  the  claimants,  had  it 
been  seen  by  them,  should  have  known  therefrom  that 
their  interests  were  or  might  be  imperiled,  and  that  they 
might  be  heard  for  the  preservation  of  such  interests. 

§  607.  Different  Proceedings  in  Rem. — Perhaps  neither 
of  the  definitions  or  descriptions  given  in  the  preceding 
section  will,  of  itself,  enable  the  reader  to  determine  in 
every  instance  whether  a  particular  judgment  is  in  rem^ 
because  the  particular  cases  in  which  adjudications  are 
binding  on  aU  persons  are  to  be  ascertained  only  by  refer- 
ence to  statutes,  or  to  the  common  law  as  expressed  in 
the  reported  decisions  of  its  judges,  and  judgments  are 
often  characterized  as  in  rem  when  they  are  not  so,  and 
when  such  effect  as  must  be  conceded  to  them  is  due 
solely  to  the  fact  that  the  court  had  an  absolute  or  quali 
fied  jurisdiction  over  the  parties  thereto,  and  when,  if  the 
jurisdiction  over  the  parties  were  disproved,  the  judgment 
would  be  treated  as  utterly  void.  Among  the  proceedings 
resulting  in  judgments  or  decrees  in  rem  are  those  in  the 
prize  courts  of  all  civilized  countries,  those  in  the  English 
"court  of  exchequer,  in  cases  of  forfeitures  for  treasons, 
felonies,  or  a  violation  of  the  revenue  laws.  Proceedings 
are  had  in  the  ruitu/re  of  proceedings  in  rem,  and  without 
notice,  in  courts  admitting  wills  to  probate  and  granting 
administration,  and  the  expectancies  of  heirs  and  dis- 
tributees swept  away,  when  the  weakness  of  infancy,  or 
residence  in  a  foreign  land,  should,  seemingly,  protect 
them,  because  of  the  permanent  political  consideration 
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that  the  rights  of  property  thus  situated  should  be  speedilj 
settled  by  a  legal  ascertainment  of  them.  All  of  which 
adjudications  are  dictated  by  public  policy  and  necessity, 
regardless,  to  some  extent,  of  private  rights."^  In  the 
foregoing  quotation  the  assertion  is  made  that  proceedings 
in  rem  may  be  without  notice,  and  yet  be  binding  upon 
the  whole  world.  Whether  this  assertion  is  true  will  be 
considered  in  a  subsequent  section.'  If  it  is  true  in  any 
class  of  cases,  proceedings  in  insolvency  and  bankruptcy 
must  be  ranked  as  of  that  class.  By  these  proceedings  a 
debtor,  sometimes  on  his  own  petition  and  sometimes  on 
that  of  his  creditors,  or  of  some  portion  of  them,  is  ad- 
judged to  be  a  bankrupt  or  insolvent,  and  a  transfer  of 
his  estate  to  an  assignee  for  the  benefit  of  his  creditors 
results  either  as  a  consequence  of  such  adjudication,  or  of 
a  formal  assignment  made  either  by  the  debtor  in  person 
or  by  some  officer  of  the  court  having  power  under  the 
statute  to  act  for  him.  The  adjudication,  at  least  when 
there  is  any  notice  to  the  parties  interested  to  show  cause 
against  it,  and  possibly  when  granted  upon  the  debtor's 
petition,  though  without  notice,  operates  in  rem^  and  while 
it  remains  in  force  conclusively  establishes,  as  against  all 
persons,  the  status  of  the  debtor,  to  wit,  that  he  is  a  bankrupt 
or  insolvent,  as  he  has  been  adjudged  to  be,  and  that  he 
did  commit  the  act  of  bankruptcy,  or  was  in  the  condition 
of  insolvency  upon  which  the  adjudication  was  founded.' 
Hence  it  has  been  held  that  where  an  adjudication  was 
upon  the  ground  that  the  debtor  had  executed  a  certain 
security  as  an  unlawful  preference  to  one  of  his  creditors, 
the  adjudication  was  conclusive  against  such  creditor, 
though  a  non-resident,  in  a  subsequent  proceeding,  that 
the  security  had  been  executed  under  the  circumstances 
and  for  the  forbidden  purpose  affirmed  by  the  adjudica- 

'  Pinson  v.  Ivey,  1  Terg.  849.  Chimney  Ca  «   Braas   etc  Ga,  91 

>  Post,  sea  611.  U.  S.  661;  Lewie  v.  Sloan,  68  N.  C 

'Brown   v.    Smart,    69    Md.    820;  657;    Monnt   «.   Manhattan   Oa,  41 

Shawhan  v,   Wherritt,  7  How.  643;  K.  J.  Eq.  211. 

Baker  «.  Kunkel,  70  Md.  392;  Lamp 
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tion.^  So  the  judgment  granting  the  bankrupt  or  insol- 
vent a  discharge  is  also  in  rem^  and  binding  upon  all 
persons  over  whose  demands  the  court  had  power  to  act.* 
A  judgment  or  order  distributing  the  estate  of  a  decedent, 
or  ascertaining  and  naming  his  heirs,  or  containing  a 
genealogical  chart  of  his  descendants  or  of  the  descend- 
ants of  certain  of  his  heirs,  is  '^  a  judgment  in  rem,  and  is 
evidence  of  the  facts  adjudicated  against  all  the  world/'* 
If  property  is  seized  for  a  breach  of  the  excise  or  revenue 
laws,  and  judgment  of  forfeiture  or  condemnation  is  en- 
tered against  it,  such  judgment  is  in  rem,  and  conclusive 
against  all  persons.*  Certain  proceedings  affecting  public 
rights  and  conducted  by  public  officials  acting  for  and 
representing  the  public  interests,  such  as  the  laying  out 
or  altering  of  public  highways,  or  establishing  the  boun- 
dary lines  between  adjoining  towns,  are  in  rem,  and  bind- 
ing upon  all  persons.*  This  rule  is  applied  in  England 
and  in  some  of  the  United  States  to  orders  and  decisions 
made  under  the  poor-laws  for  the  removal  of  paupers, 
and  finding  in  what  places  they  had  legal  settlements,* 
while  in  other  parts  of  the  United  States  judgments  re- 
garding the  settlement  of  paupers  are  restricted  in  effect 
to  the  parties  thereto.^  A  judgment  of  naturalization  im- 
ports verity  to  the  same  extent  as  any  other  judgment  of 
a  court  of  record,  and  is  alike  protected  from  collateral 
assault.*  It  is  a  judgment  in  rem  in  so  far  as  it  estab- 
lishes the  status  of  the  person  naturalized  to  be  that  of  a 
citizen  of  the  United  States.  A  judgment  for  taxes,  for 
the  partition  of  property,  or  the  foreclosure  of  a  lien  is  in 

>  Brown  v.  Smarts  69  Md.  320;  Baker  *  Pitmaa  v.  Town  of  Albany,  34 
«.  Konkel,  70  Md.  392;  Taylor  on  Eri-  N.  H.  577;  MiUcreek  Township  v. 
denoo,  6th  ed,  sees.  1488,  1489.  Beed,  20  Pa.  St.  195. 

>  Rayl  «k  Lapham,  27  Ohio  St.  452;  «  Cabot  v.  Washington,  41  Vt  168; 
Thornton  v.  Hogan,  63  Ma  143;  Sheets  West  Baffido  v.  Walker  Township,  S 
tr.  Hawk,  14  Serg.  k  R.  173;  16  Am.  Pa.  St.  177;  Pittsford  «  Chittenden, 
Dec.  486.  58  Vt.  49. 

*  Bnnis  «.  Smith,  14  How.  430.  '  Bethlehem  «.  Watertown,  47  Conn. 

•  Whitney  v,  Walsh,  1  Cash.  20;  48    237. 

Am.  Dec.  590;  Scott  v.  Shearman,  2  *  McCarthy  v.  Marsh,  5  N.  Y.  263; 
W.  Black.  977;  Hart  «.  MoNamara»  4  State  v.  Hoeflinger,  36  Wis.  393;  State 
Price,  164.  «.  Penney,  10  Ark.  621. 
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rem,  if  the  proceeding  is  against  the  property  or  against 
all  owners  and  claimants  thereof,  though  generally  such 
judgments  are  against  designated  persons,  and  in  effect 
are  restricted  to  their  interests.^  Inquisitions  of  lunacy, 
resulting  in  a  determination  that  the  person  respecting 
whom  the  inquiry  is  made  is  a  lunatic,  are  conceded  to 
be  no  more  than  prima  facie  evidence  against  third  per- 
sons;' but  in  Massachusetts  it  has  been  held  that  the 
appointment  of  a  guardian  for  a  person,  on  the  ground 
of  his  lunacy,  was  conclusive  evidence  of  his  want  of 
capacity  against  a  person  subsequently  making  a  payment 
to  him  with  knowledge  of  the  guardianship.*  An  action  of 
replevin  is  not  in  rem,  because,  although  it  is  for  specific 
property,  the  jurisdiction  of  the  court  is  dependent  upon 
the  personal  service  of  the  process,  and  its  judgment  is 
conclusive  only  upon  the  parties  to  the  action,  and  their 
privies  in  person  or  estate.*  In  Iowa,  proceedings  by  gar- 
nishment are  deemed  to  be  in  rem,  and  the  debtor  who  pays 
over  money  in  such  proceedings,  in  pursuance  of  the  or- 
der  of  a  court  having  jurisdiction,  is  protected  from  an 
action  against  him  by  his  creditor,  though  the  latter  was 
not  before  the  court  when  the  order  was  made  against  the 
garnishee.'  In  Maine,  certain  proceedings  to  secure  liens 
on  logs  are  both  in  rem  and  in  personam,  and  the  court 
cannot  proceed  until  it  takes  the  steps  necessary  to  give 
it  jurisdiction  over  the  property  as  well  as  over  the  person 
of  the  alleged  owners.* 

Where  it  appears  that  the  law  authorizes  a  proceeding 
against  the  estate  or  interest  of  some  person,  the  judg- 
ment cannot  be  strictly  in  rem.    It  may  reach  the  inter- 

1  As  to  judgments  in  rem  for  taxM»  «.  Jones,  116  N.  Y.  07;  15  Am.  St 

see  Mayo  v.  Ah  Loy,  82  Gal.  477;  91  Rep.  886. 

Am.  Dec.  595;  and  in  partition,  see  *Loooard    si    Leooaxd,    14    YiA, 

Nash  V.  Church,  10  Wis.  803;  78  Am.  280. 

Dec  678;  tmU^  sec.  807;  Pillsbnry  «.  « Oertaan  Mahogany  Lof^  2  Sisb. 

Thiffan,  9  Ohio,  117;  84  Am.  Dec.  427;  692. 

Chuds  «.  Hayman,  72  Oa.  791.  *  MooM  «.  Ohioago  ete.  IL  B.  Ca,  48 

*  Rogers  v.  Walker,  6  Pa.  St  378;  Iowa,  886. 

47  Am.  Dec.  470;  Den  v.  Clark,   10  •  Sheridan  «k  Irdand  and  hofff^  66 

K.  J.  L.  217;  18  Am.  Dec  417;  Hughes  Mc  188i 
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est  of  such  person,  if  any  he  has,  and  thereby  defeat  the 
claims  of  all  persons  sabsequently  acquiring  title  under 
him,  without  impairing  the  rights  of  adverse  claimants. 
Thus  during  the  late  Bebellion,  the  president  was  author- 
ized to  seize  the  estate  and  property  of  certain  classes  of 
persons  then  in  the  service  of  the  confidderate  states,  and 
proceedings  in  rem  were  authorized  to  secure  the  condem- 
nation of  such  property.  It  was  held,  however,  that  such 
proceedings  were  not  authorized  against  the  property,  but 
only  against  the  estates  and  interests  of  certain  persons 
therein,  and  hence  that  the  judgment  could  not  affect  the 
estates  and  interests  of  other  persons,  and  that  the  title 
of  a  purchaser  under  such  judgment  could  be  defeated 
by  proving  that  the  persons  against  whom  the  condemna- 
tion proceedings  were  directed  had  no  interest  in  the 
property  at  the  date  of  its  seizure.'  And  whenever  a 
proceeding,  though  formally  in  rem,  is  not  in  fact  such, 
because  it  is  directed  against  a  particular  claimant  only, 
the  judgment  cannot  affect  the  interests  of  third  persons.' 
A  number  of  actions  and  proceedings  are  sometimes  spoken 
of  as  in  the  nature  of  proceedings  in  rem,  which  in  truth 
are  rather  qualified  proceedings  in  personam  than  pro- 
ceedings in  rem.  The  general  rule  that  the  jurisdiction 
of  a  court  cannot  extend  to  persons  not  citizens  nor  resi- 
dents of  the  state  or  nation  in  which  the  court  is  held,  if 
applied  without  limitation  or  exception,  would  result  in 
non-residents  owning  or  making  claims  to  property  within 
the  state  or  nation,  without  giving  its  courts  any  author- 
ity to  determine  the  claims  made  to  such  property,  or 
enforcing  liens  against  it,  or  coercing  the  payment  out  of 
it  of  the  obligations  of  its  owners  to  residents  of  the  state 
or  others.  This  di£Sculty  has  been  met  by  characterizing 
proceedings  against  non-residents  for  the  purpose  of  de- 
termining claims  to  or  enforcing  liens  upon  their  prop- 

>  DftT  «k  Mioon,  IS  WalL  166;  Con.    PhoBoiz  Bank,  S8  N.  Y.  SIS;  SS  Am. 
nd  9k  Wwgim,  96  U.  &  279;  Rislen^  v.    Rep.  421. 

*  Dean  v.  Qiapin,  22  Mich.  27S. 
Jvno.  n.— 67 
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erty  within  the  state,  or  of  applying  it  to  the  payment  of 
their  debts,  as  quasi  proceedings  in  rem.  But  the  use  of 
this  and  equivalent  terms  does  not  signify  that  the  inter- 
est of  any  person  not  a  party  to  the  action  is  or  can  be 
affected  by  it,  but  rather  that  the  judgment  against  the 
non-resident  is  restricted  to  its  effect  to  his  interest  in  the 
property,  and  binds  him  as  to  such  interest,  but  in  no 
other  respect.^  There  may,  however,  be  cases  in  which 
property  is  in  the  state,  and  even  in  the  custody  of  the 
court,  and  in  which  the  judgment  disposing  of  it  is  neither 
in  rem  nor  binding  on  a  non-resident  party  to  the  action 
who  did  not  appear  therein.  Thus  it  has  been  held, 
where  an  insurance  corporation  was  sued  in  the  state 
wherein  it  was  located,  and  paid  the  money  into  court, 
and  obtained  an  order  requiring  a  non-resident  claimant 
to  appear  and  interplead  with  the  plaintiff,  and  served 
such  order  on  the  non-resident  personally  in  the  state  of 
his  residence,  that  such  order  could  not  compel  the  non- 
resident claimant  to  appear,  and  that  the  judgment  finally 
entered  disposing  of  the  moneys  in  court  was  not  in  rem^ 
and  constituted  no  defense  to  an  action  brought  by  the 
claimant  against  the  corporation  in  the  state  wherein  he 
resided.' 

§  607  a.  Proceedings  by  Attachment  are  not»  strictly 
speaking,  in  rem,  and  yet  they  are  sometimes  so  spoken 
of;  and  in  some  respects  their  effect  is  more,  and  in  others 
less,  comprehensive  than  the  effect  of  proceedings  in  per- 
ionam.  Thus  by  the  seizure  of  the  property,  as  where 
moneys  are  garnished,  jurisdiction  is  acquired  over  the 
fund,  so  that  orders  may  be  made  for  its  distribution  or 
payment,  which  will  bind  the  owner,  though  he  has  not 
appeared  nor  been  personally  summoned  in  the  case,' 
provided  such  owner  is  in  law  or  in  fact  a  defendant  in 
the  action.     But  the  judgment  in  such  action  must,  in  its 

>  Anie,  sao.  120  a.  *  2  Smith's  Lead.  Ou.,  7tfa  Am.  ad.. 

«  Cross  9.  Armstrong,  44  Ohio  St.  613.     809. 
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effect,  be  restricted  to  the  property  before  the  court,  and 
even  as  to  that  property,  it  is  not  conclusive  upon  the 
title,  except  as  between  the  parties  to  the  action  and  those 
in  privity  with  them.  Proceedings  by  attachment  being 
the  subject  of  divers  statutory  regulations,  their  effect 
must  doubtless  vary  to  correspond  with  the  proceedings 
thenaselves.  In  some  of  the  states,  as  in  California,  at- 
tachments issue  for  the  purpose  of  creating  a  lien  upon 
property,  in  order  the  more  surely  to  obtain  a  satisfaction 
of  the  judgment,  should  one  be  recovered.  The  service 
of  the  writ  is  in  no  way  connected  with  the  service  of  the 
summons,  or  with  the  presence  or  absence  of  the  defend- 
ant from  the  state,  nor  does  such  service  give  the  court 
any  jurisdiction  to  pronounce  any  judgment  against  per- 
son or  property,  nor  relieve  it  of  the  necessity  of  pro- 
ceeding with  the  service  of  the  summons,  in  the  same 
manner  as  if  no  attachment  had  issued.'  It  may  well  be 
doubted  whether  this  proceeding  is  jurisdictional  in  its 
character;  and  if  not,  whether  there  is  any  mode  by 
which  the  property  in  this  state  belonging  to  a  non-resi- 
dent may  be  reached  and  compelled  to  contribute  to  the 
payment  of  his  debts.  The  courts  of  that  state  have, 
however,  determined  that  when  an  attachment  has  been 
levied,  though  upon  land  which  is  not  taken  into  the  pos- 
session of  the  court  or  of  any  of  its  o£Scers,  and  judgment 
is  thereafter  rendered  against  a  non-resident,  founded  on 
constructive  service  of  process,  it  is  enforceable  against 
the  property  so  attached,  but  not  otherwise  valid,  and 
wiU  therefore  support  a  sale  of  such  property  made  there- 
under.' Under  the  custom  of  London,  the  attachment  of 
his  property  is  all  the  notice  the  defendant  has  of  the 
proceeding  against  him;  none  other  is  required.  In  the 
United  States,  on  the  other  hand,  a  summons  usually 
precedes  or  accompanies  the  attachment.  If  both  the 
summons  and  the  attachment  are  personally  served  in 

1 CU.  Code    Gir.  Proo.,  laoi^  637-       >  Andenon  v.  Oofi;  72  CU.  66;  1 
659L  Am.  St  Rep.  84. 
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the  state,  the  proceeding  becomes,  to  a  great  extent,  in 
pergonam,  except  that  the  property  attached  must  be 
applied  to  the  satisfaction  of  the  judgment.  If  the  sum- 
mons is  not  served,  and  the  defendant  does  not  appear, 
then  the  validity  of  the  proceedings  and  judgment  de- 
pends on  the  attachment;  and  as  jurisdiction,  if  obtained 
at  all,  is  acquired  by  the  seizure  of  the  property,  and 
such  further  notice  as  the  statute  requires  to  be  given,  in 
connection  with  the  attachment,  the  proceeding  and 
judgment  are  often  characterized  as  in  rem^  though  they 
can  never  possibly  bind  any  one  not  a  party  to  the  sniti 
nor  in  privity  with  such  party/ 

§  608.  Orants  of  Probate  and  of  Administration.— 
'*  A  grant  of  probaU  or  of  administration  is  in  the  nature 
of  a  decree  in  rem,  and  actually  invests  the  executor  or 
administrator  with  the  character  which  it  declares  to  be- 
long to  him.'"  Actions  or  proceedings  to  set  aside  wills 
or  to  test  their  validity  are  also  generally  in  rem,*  while 
suits  for  their  construction  are  in  personam.*  The  probate 
of  a  will  cannot  be  collaterally  avoided  ou  the  ground 
that  the  will  is  a  forgery,  or  that  the  testator  made  a  sub- 
sequent will  and  appointed  another  executor.'  Neither 
can  it  be  collaterally  impeached  on  any  other  ground,* 
nor  set  aside  by  a  proceeding  in  chancery.'  The  probate 
of  a  will  establishes  its  etatue;  and  the  itaMu  thus  estab- 

1  Magee  v.  Beime,  39  Pa.  St  60;  v.  Cecil,  19  Hd.  72;    SI    Am.  DM; 

Drake  on  Attachment,  sec.  6;  2  Smith's  626. 

Lead.   Cai.,  7th  ed..  809;  Cooper  9.  *  Patton  v.  Allison,  7  Hnmph.  S20; 

Reynolds,  10  WalL  308;  MaxweU  9.  MiUer  «.  Foster,  76  Tez.  47a 

Stewart,  22  Wall  77.  *  Brown  «.  Brown,  86  Tenn.  277. 

*  2  Smith's  I«ad.  Cas.,  6th  Am.  ed.^  *  Moore  «l  Tanner*s  AdmV,  6  T.  B. 

669;  Noel  «k  Wells,  1  Ler.  235;  Allen  Hon.  42;  27  Am.  Dee.  8S. 

«L  Dnndas,  8  Term  Rep.  126;  Fry  «•  *  Vanderpoel  «.  Van  Valkonbcq^ 

Taylor,  1  Head,  694;  Areher  v.  Mosse,  6  N.  T.  190. 

2  Vem.  8;  Qingell  v.  Home,  9  Sim.  '  Colton  v.  Boss,  2  Paige,  308;  22 

639;  Holliday  r.  Ward,  19  Pa.  8t  486;  Am.  Dee.  648;  State  «l  MoGlyna,  20 

57  Am.  Dec.  671;  Sohnlts  «.  Schnlts,  CaL  233;  81  Am.  Dm.  US;  K«fJA 

10   Gratt   358;   60   Am.    Dea    835|  «.  Bransby,  7  Brown  Osa.  437;  Jones 

Nowell  V.   Leesueur,   33  Gratt.  222;  «.  Jones,  7  Price,  663;  Jones  n  Fhmlk 

Steele  v,  Renn,  50  Tez.  467;  32  Am.  Jacob,  466;  Pemberton  v.  Pemberton, 

Dec.  605;  Moore  v.  Tanner's  Adm'r,  5  13  Ves.  290;  Adams  «.  Ds  Oook,  1 

T.  B.  Mon.  42;  27  Am.  Dec.  35;  CeoU  MoAll.  253. 
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liflhecl  adheres  to  the  will ''  as  a  fixture,  and  the  judgment 
or  decree  in  the  premiseSi  unless  avoided  in  some  mode 
prescrihed  hylaw,  binds  and  concludes  the  whole  world.'*' 
"  If  probate  is  granted  of  a  will,  then  that  conclusively 
establishes,  in  all  courts,  that  the  will  was  executed  ac- 
cording to  the  law  of  the  country  where  the  testator  was 
domiciled."  *  '^  Of  course,  such  probate  does  not  touch 
the  question  of  the  application  of  the  will  to  real  estate, 
unless  the  will  be  executed  and  recorded  according  to  the 
lex  rei  «$te."  • 

§  609.  Decrees  of  Sale. — In  decreeing  the  sale  of  the 
real  estate  of  a  lunatic  or  of  a  deceased  person,  the  court 
may  also  act  in  rem.  If  a  judgment  is  entered  against  a 
lunatic  after  such  decree,  under  which  his  property  is 
sold,  the  purchaser  can  acquire  nothing  at  the  sale,  as 
against  a  persen  claiming  under  the  decree.  It  is  im- 
possible for  the  subsequent  lien-holder  to  defeat  the 
orders  of  the  court  in  regard  to  real  estate  subject  to  its 
power.* 

§610.  Marriage  and  Divorce.  —  ^'A  sentence  in  a 
matrimonial  suit  is  conclusive,  for  it  is  an  adjudication 
upon  the  statui  of  the  parties.'  But  it.  is  otherwise  when 
the  suit  is  for  a  jactitation  of  marriage,  for  there  the  spirit- 
ual court  does  not  intend  to  affect  the  status  of  the  parties 
by  its  decree,  but  merely  to  prevent  one  party  from  falsely 
asserting  that  a  marriage  happened  under  certain  specified 
circumstances."*  A  decree  of  divorce,  when  the  court 
has  jurisdiction  of  the  parties  and  of  the  subject-matter, 

1  I>erlaiid  v.  Harrington'i  Heirs,  29  294;  Wyman  v,  Campbell,  6  Port  219; 

Ala.  95;  Woodruff  v,  Taylor,  20  Vt  81  Am.  Dec.  677.     See  alao  Jeter  n. 

S5:  Balloa  v.  Hndaon,  13  Gratt.  682;  Hewett,  22  How.  352. 

Bute  V.  McGlynn,  20  OaL  233;  81  Am.  *  2  Smith's  Lead.  Oas.,  6th  Am.  ed, 

Deo.  118.  670;  eiting  Da  Gosta  «.  Villa  Real, 

>  Whicker  v.  Hume,  7  H.  L.  Oas.  124.  Strange,  691;  Bantinff's  Case,  4  Coke, 

*  Wharton's  Conflict  of  Laws,  see.  29;  Kenn's  Case,  7  Coke,  42;  Meddow- 

645;    Stoics  Conflict  of   Laws,  sea  croft  v.lHagaenin,  4  Moore,  386;  Perry 

474|   Robertson  «.  Barbour,   6  Mon.  v.  Meddowcroft»  10  Beay.  122;  Hood «. 

523;  Jones  «.  Robinson,  17  Ohio  St  Hood,  110  Mass.  463;  Smith  v.  Smith, 

171;  Kerr  v.  Moore,  9  Wheat.  565.  13  Gray,  209. 

«  Latham  «.  Wiswall,  2  L-ed.  Eq.  •  2  Smith's  Lead.  Gas.  670i 
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is  doubtless  binding  upon  them;  and  because  it  destroys 
their  marital  obligations,  and  frees  them  from  the  con- 
tract of  marriage^  establishes  for  them  the  bUUu8  of  un- 
married persons.  To  accomplish  this  result  it  is  not 
necessary  that  it  be  regarded  as  in  rem.  In  fact,  it  is  in 
personam  only,  because  it  acts  solely  upon  personal  rights 
and  obligations,  and  cannot  properly  be  pronounced 
unless  the  court  obtains  jurisdiction  over  the  persons 
divorced  in  some  mode  sanctioned  by  law.  But  there  is 
no  res  against  which  the  court  does  or  can  proceed,  and 
therefore  the  judgment,  unless  it  is  valid  as  a  judgment 
against  and  between  persons,  is  not  valid  at  alL  The 
marriage  relation  in  some  countries,  as,  for  instance,  in 
England  until  the  establishment  of  the  divorce  court  in 
1858,  could  not  be  destroyed  by  the  courts  of  the  country 
wherein  it  was  created,  nor  would  the  courts  of  that  coun- 
try recognize  the  power  of  any  other  courts  to  annul 
marital  obligations  contracted  in  England  between  na- 
tives thereof.  A  foreign  divorce,  therefore,  had  no  effect 
either  in  rem  or  in  personam,  if  the  parties  were  residents 
of  England  married  therein.^  It  is  still  clear  that  ''in  no 
case  has  a  foreign  divorce  been  held  to  invalidate  an 
English  marriage  between  English  subjects,  where  the 
parties  were  not  domiciled  in  the  country  by  the  tribunals 
of  which  the  divorce  was  granted.'  The  extraterritorial 
effect  of  divorces  granted  in  the  state  courts  of  the  United 
States  has  already  been  considered  in  the  chapter  on 
judgments  in  the  sister  states.' 

§  611.  Jurisdiction.  —  In  treating  of  judgments  tn  per- 
eonam,  we  found  that  the  first  and  most  material  inquiry 
in  regard  to  an  apparent  record  was  in  reference  to  the 
jurisdiction  of  the  court  from  which  the  record  was  pro- 
duced; that  the  first  jurisdictional  inquiry  was,  whether 

1  McCarthy  «.  Deoaix,  2  Rass.  k  M.  J.,  N.  8.,  SI;  Shaw  «  Ooqld,  S  E  L 

614;  Rex  v.  XioUey,  1  Rom.  ft  R.  0.  0.  Oaa.  66;  Robina  v.  Dolphin,  1  Swih.  k 

237.  T.  37;  affinned,  7  H.  L  Ctm,  SMl 

>  Shaw  ff.  Attoraey-General,  39  L.  *  8m  atUe^  aees.  571MM. 
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the  court  had  authority  oyer  the  subject-matter,  and  the 
second  was,  whether  it  had  authority  over  the  parties.  A 
judgment  in  rem^  at  least  when  against  any  ihing^  hinds 
the  **r6By  in  the  absence  of  any  personal  notice  to  the  par- 
ties interested."  ^  Those  parties,  even  in  the  absence  of 
personal  notice,  are  to  be  regarded  as  parties  to  the  suit.' 
It  is  more  accurate  to  say  that  the  parties  in  interest  are 
bound  by  the  judgment,  though  they  have  no  actual  no- 
tice. The  mere  seizure  of  property  does  not  confer  juris- 
diction upon  the  court  to  proceed  to  judgment.  *'A 
sentence  rendered  simply  from  the  fact  of  seizure  would 
not  be  a  judicial  determination  of  the  question  of  for- 
feiture, but  a  mere  arbitrary  edict  of  the  judicial  ofScer. 
The  seizure  in  a  suit  in  rem  only  brings  the  property 
seized  within  the  custody  of  the  court,  and  informs  the 
owner  of  that  fact.  The  theory  of  the  law  is,  that  all 
property  is  in  the  possession  of  its  owner,  in  person  or  by 
agent,  and  that  its  seizure  will  therefore  operate  to 
impart  notice  to  him.  Where  notice  is  thus  given,  the 
owner  has  the  right  to  appear  and  be  heard  respecting 
the  charges  for  which  the  forfeiture  is  claimed.  That 
right  must  be  recognized  and  its  exercise  allowed  before 
the  court  can  proceed  beyond  the  seizure  to  judgment. 
The  jurisdiction  acquired  by  the  seizure  is,  not  to  pass 
upon  the  question  of  forfeiture  absolutely,  but  to  pass 
upon  that  question  after  opportunity  has  been  afforded 
to  its  owner  and  parties  interested  to  appear  and  be  heard 
upon  the  charges.  To  this  end  some  notification  of  the 
proceedings,  beyond  that  arising  from  the  seizure,  pre- 
scribing the  time  within  which  the  appearance  must  be 
made,  is  essential.  Such  notification  is  usually  given  by 
monition,  public  proclamation,  or  publication  in  some 
other  form.  The  manner  of  the  notification  is  imma- 
terial, but  the  notification  itself  is  indispensable."  *    It  is 

>  The  Globe,  2  Blatohf.  427.  *  Wincbor  e.  McVeigh,  93  V.  8.  279; 

'  Baadae's  Syndics  «.  Nicholson,  4  Bradsireet  v.  Heptane  L  Co.,  8  Sam. 

MiUer  (Ia.)  81;  Thomas  v.  Soathard,  601;   HassaU   tb  Wilcox,   180  U.  & 

2  Dana,  476;   Born  «.   Bletcher,   23  483, 
U.  O.  Q.  B.  36. 
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further  essential  that  the  court  haye  jurisdiction  over  the 
subject-matter;  and  whether  it  has  such  jurisdiction  must^ 
as  in  the  case  of  judgments  in  persanam,  be  determined 
by  the  laws  creating  the  court  and  designating  its  gen- 
eral authority;  or  if  the  court  acted  under  some  special 
statutory  authority,  the  statute  conferring  it  moat  be  ex- 
amined to  ascertain  whether  and  to  what  extent  the  court 
was  authorized  to  act.  Thus  if  proceedings  in  rem  are 
authorized  to  condemn  the  estates  and  interests  of  certain 
designated  classes  of  persons  engaged  in  rebellion  against 
the  government,  and  property  is  seized  and  condemned 
in  which  they  have  no  interest,  but  which  belonged  to 
other  persons,  the  judgment  is  ineffectual,  because  the 
property  of  such  other  persons  was  not  a  subject-matter 
within  the  jurisdiction  of  the  court.^ 

§  612.  How  Avoided,  if  from  Foreign  Oonrt. — In  con- 
sidering a  judgment  in  rem  pronounced  in  some  foreign 
country,  the  inquiry  is,  not  whether  the  defendant  was 
summoned  or  whether  he  appeared  in  the  suit;  ''the 
question  is,  Did  the  forum  rei  »ita  proceed  according  to  its 
own  municipal  laws,  in  pronouncing  such  judgment  or 
decree?''  The  effect  of  the  judgment  or  decree  maybe 
avoided  by  showing  that  it  is  void  on  its  face,  or  void  by 
the  Ibcal  law,  fori  rei  judicata.  It  may  be  shown  that  the 
notice  required  by  law  was  not  given.  But  errors  of  law 
appearing  on  the  face  of  the  proceedings  will  not  be  con- 
sidered, for  their  consideration  involves  the  exercise  of 
appellate  jurisdiction.' 

Pabt  IL— of  judgments  AKD  decrees  IK  ADMIItALTV. 

* 

§  613.  Oeneral  Nature  of.  —  Courts  of  admiralty  are 
spoken  of  as  courts  held  under  the  law  of  nations.  To 
the  proceedings  of  these  courts,  all  persons  having  any 
interest  in  the  subject-matter  of  the  suit  are  regarded  as 

I  D»y  «.  Mieoa,  18  WaU.  15S;  Rialey    WalL  16S;  Bigelow  ti  FotMti  9  Wall 
m,  Phomix  Bank,  S3  N.  T.  818;  38    861. 
▲■I.  Kep.  421;  Ex  parte  Lange^  IS        *  Moore  v.  Doo^aa,  4  Sand.  GL 18L 
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parties,  and  are  allowed  to  appear  and  contest  the  rights 
of  the  libelant.'  Especially  in  proceedings  in  the  exercise 
of  their  jurisdiction  over  questions  of  prize  do  these 
courts  act  under  and  in  accordance  with  the  law  of 
nations.  And  as  each  judgment  is  binding  and  conclu- 
sive throughout  the  jurisdiction  in  which  it  is  pronounced, 
the  judgments  determining  questions  of  prize  must  be 
recognized  and  enforced  in  all  countries  where  the  law  of 
nations  under  which  the  prize  court  acted  is  acknowledged 
and  respected.'  This  general  respect  of  the  decisions  of 
admiralty  courts  was,  no  doubt,  engendered  by  consider- 
ations of  the  uncertainty,  hardship,  and  inconvenience 
which  were  sure  to  result  unless  those  decisions  were 
conclusive  in  all  countries.  The  subject-matter  of  the 
decisions  being  vessels  intended  for  the  purposes  of  com- 
merce in  all  parts  of  the  world,  it  is  obvious  that  unless 
the  decisions  were  binding  everywhere,  no  one  would 
dare  to  navigate  any  vessel  beyond  the  jurisdiction  of  the 
nation  in  whose  courts  the  title  to  such  vessel  had  been 
divested  from  one  person  and  vested  in  another.  In  an 
early  English  case,  the  judge,  in  holding  the  sentence  of 
a  foreign  court  in  admiralty  conclusive,  ironically  re- 
marked 'Hhat  otherwise  merchants  would  be  in  a  pleasant 
condition."*  And  an  early  American  case  expressed  the 
same  idea  in  a  different  and  better  form,  when,  in  speak- 
ing of  a  court  of  admiralty,  it  is  said:  "If  its  decree  were 
not  binding  on  all  the  world  upon  the  points  which  it 
professes  to  decide,  the  consequences  would  be  most  mis- 
chievous to  the  public."  *  The  law  in  reference  to  con- 
demnations in  admiralty  "appears  to  me  to  rest  upon 
three  very  obvious  considerations:  the  propriety  of  leav- 
ing the  cognizance  of  prize  cases  exclusively  to  courts  of 

*  Amiroyd  «.  Williams,  2;  WmIl  Francis,  2  Wend.  64;  19  Am.  Deo. 
C.  C.  608.  649;  Walton  v.  Bethone.  2  Brov.  463; 

*  Brown  «.  Union  Ins.  Co.,  4  Day,  4  Am.  Dec.  697;  The  Rio  Grande,  28 
179;  4  Am.  Deo.  294;  The  Helena,  4  Wall.  465;  Street  «.  Augusta  L  ft  & 
C.  Rob.  3;  Stringer  «.  Ins.  Co.,  L.  R.  Co.,  12  Rich.  13;  75  Am.  Deo.  714. 

4  Q.  B.  876;  Armroyd  dl  Williams,  2  *  Hughes  v.  Cornelius,  2  Show.  232. 
WadL  a  O.  508;  Ocean  Ins.  Co.  «.        «  Gelston  v.  Hoyt,  3  Wheat.  240. 
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prize  jurisdiction;  the  very  great  inconveniencey  amonnU 
ing  nearly  to  an  impossibility,  of  fully  inyestigating  such 
cases  in  the  courts  of  common  law;  and  the  impropriety 
of  revising  the  decisions  of  maritime  courts  of  other 
nations,  whose  jurisdiction  is  co-ordinate  throughout  the 
world/'  * 

§  614.    Jurisdiction.  —  A  sentence  of  a  court  of  admi- 
ralty  professing  to  proceed  in  rem  is  liable  to  be  avoided 
upon  showing  that  the  tribunal  had  no  jurisdiction  over 
the  res  against  which  it  proceeded,  or  that  by  the  law  of 
its  creation  it  had  no  authority  to  determine  the  questions 
on  whose  determination  the  sentence  is  founded.    Chief 
Justice  Marshall  considered  and  decided  this  question  in 
an  opinion  pronounced  by  him  in  1808,  in  which  he  said: 
''Can  this  court  examine  the  jurisdiction  of  a  foreign 
tribunal?    The  court  pronouncing  sentence,  of  necessity, 
decided  in  favor  of  its  jurisdiction,  and  if  the  decision 
was  erroneous,  that  error,  it  is  said,  ought  to  be  corrected 
by  the  superior  tribunals  of  its  own  country,  not  by  those 
of  a  foreign  country.     This  proposition  certainly  cannot 
be  admitted  to  its  full  extent.     A  sentence  professing  on 
its  face  to  be  the  sentence  of  a  judicial  tribunal,  if  ren- 
dered by  a  self-constituted  body,  or  by  a  body  not  em- 
powered by  its  government  to  take  cognizance  of  the 
subject  which  it  had  decided,  could  have  no  legal  effect 
whatever.     The  power  of  the  court,  then,  is,  of  necessity, 
examinable  to  a  certain  extent  by  that  tribunal  which  is 
compelled  to  decide  whether  its  sentence  has  changed  the 
rights  of  property.     The  power  under  which  it  acts  must 
be  looked   into,  and   its  authority  to   decide   questions 
which  it  professes  to  decide  must  be  considered.    Bnt 
although  the  general  power  by  which  a  court  takes  its 
jurisdiction,  of  necessity,  must  be  inspected,  in  order  to 
determine  whether  it  may  rightfully  do  what  it  professes 
to  do,  it  is  still  a  question  of  serious  diflSculty  whether  the 

^  Crondion  v.  Leonard,  4  Cranoh,  48C 
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situation  of  the  particular  thing  on  which  the  sentence  is 
passed  may  be  inquired  into,  for  the  purpose  of  deciding 
whether  that  thing  was  in  a  state  which  subjected  it  to 
the  jurisdiction  of  the  court  passing  sentence.  For  ex- 
ample, in  every  case  of  a  foreign  sentence  condemning  a 
vessel  as  a  prize  of  war,  the  authority  of  the  tribunal  to 
act  as  a  prize  court  must  be  examinable.  Is  the  question 
whether  the  vessel  condemned  was  in  a  situation  to  sub- 
ject her  to  the  jurisdiction  of  that  court  also  examinable? 
This  question,  in  the  opinion  of  the  court,  must  be  an- 
swered in  the  affirmative.  Upon  principle,  it  would  seem 
that  the  operation  of  every  judgment  must  depend  on  the 
power  of  the  court  to  render  that  judgment,  or  in  other 
words,  on  its  jurisdiction  over  the  subject-matter  which  it 
has  determined.  In  some  cases  that  jurisdiction  unques- 
tionably depends  as  well  on  the  state  of  the  thing  as  on 
the  constitution  of  the  court.  If,  by  any  means  whatever, 
a  prize  court  should  be  induced  to  condemn,  as  prize  of 
war,  a  vessel  which  was  never  captured,  it  could  not  be 
contended  that  the  condemnation  operated  as  a  change  of 
property.  Upon  principle,  then,  it  would  seem  that,  to  a 
certain  extent,  the  capacity  of  the  court  to  act  upon  the 
thing  condemned,  arising  from  its  being  within  or  with- 
out their  jurisdiction,  as  well  as  the  constitution  of  the 
court,  may  be  considered  by  that  tribunal  which  is  to 
decide  on  the  effect  of  the  sentence.''^ 

A  prize  court  has  no  authority  to  "  sit  in  the  dominions 
of  a  neutral  power.  'Its  doing  so,'  as  Sir  William  Scott 
observed,  in  the  celebrated  case  of  Tlie  Flad  Oyen,  8  Term 
Rep.  270,  note,  'is  a  licentious  attempt  to  exercise  the 
rights  of  war  in  the  bosom  of  a  neutral  country.'  Accord- 
ingly, to  the  sentence  of  such  a  tribunal  our  courts  attribute 
no  credit  or  authority  whatever."'    A  foreign  court  acting 

I  Rose  ti  Himely,  4  Cnmeh,   241,  8    Term    Rap.    276;    Donaldson   ti 

269;    Choriot    dl    FonMat^    3    Binn.  Thompson,    1    Camp,   429;    Oddy  «. 

220.  Bovill,    7   Term   Rep.    523;  Wheel- 

>  2  Smith's  Lead.  Gas.,  6th  Am.  ed.,  wright  v.  Depeyster,   1    Johns.   431 1 

683;   eiting   Havelock  p.  Bockwood,  8  Am.  Dea  345. 
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under  the  authority  of  those  in  whom  the  power  of  the 
country  is  for  the  time  being  vested  must  be  deemed  to 
have  the  jurisdiction  of  a  legitimate  court.^  A  judgment 
of  a  (Id  /acft>  court  of  a  foreign  nation  must  doubtless  be 
respected.  Nevertheless,  when  a  foreign  judgment  in  rem 
in  admiralty  is  relied  upon,  its  jurisdiction,  though  prob- 
ably presumed,  is  always  open  to  inquiry,  and  if  it  was 
not  authorized  to  act,  its  judgment  is  inoperative.' 

§615.  Effect  as  Res  Judicata.— Decisions  of  admi- 
ralty  courts  proceeding  in  rem  derive  additional  importance 
from  the  fact  that,  besides  determining  the  rights  of  prop- 
erty in  the  thing  seized  and  adjudicated  upon,  they  also 
conclusively  establish,  even  as  against  others  than  the 
owners  and  libelants,  the  facts  distinctly  found  by  the 
court  and  necessary  to  sustain  the  sentence.  ^'The  de- 
cree will  be  conclusive  upon  the  question  as  well  as  the 
thing,  and  cannot  be  contradicted  in  any  subsequent  con- 
troversy with  reference  to  the  same  property,  although 
between  persons  who  were  not  parties  to  the  decision, 
and  founded  on  a  contract  anterior  to  the  period  at  which 
it  was  made."*  A  condemnation  of  a  vessel  or  its  cargo 
as  the  property  of  an  enemy,*  or  because  -  the  vessel  was 
engaged  in  the  transportation  of  merchandise  into  an 
enemy's  country,*  is  conclusive  in  a  subsequent  action 
between  the  owners  and  the  insurers  that  the  vessel  was 
not  a  neutral,  as  it  was  warranted  to  be,  or  that  it  had 
falsified  the  warranty  by  which  the  insurer  was  protected 
from  loss  from  illicit  trade.  A  decree  condemning  a  ves- 
sel for  a  breach  of  a  blockade,  or  for  a  violation  of  revenue 
laws,  is  conclusive  evidence  of  such  breach  or  violation 


1  Bank  of  N.  A.  ti  MoOall,  4  Biim.  foreign  eharaoter:  The  RioGnmde, 83 

371.  Wall.  466. 

*  Caoolla  9.  La.  Int.  Co.,  6  Martin,  *  Walton  v.  Bethane,  2  BroT.  498;  4 
N.  S.,  464;  16  Am.  Dea  199;  The  Am.  Deo.  597;  Brown  «.  Union  Ina 
Griefawald,  Swab.  430;  SneU  ti  Fans-  Co.,  4  Day,  179;  4  Am.  Deo.  fOi; 
■att,  1  Wash.  0.  a  271.  BUnqnev.  PeytaTin,  4 Mart  (La.) 468; 

*  2  Smith's  Lead.  Cas.,  6th  Am.  ed.»  6  Am  Dea  705. 

S36.    A  deoree  that  a  Teasel  libeled  *  Cnonlla  v.  La.  Lu.  Co.,  5  Marfciiiy 

is  a  foreign  Teasel  is  oonoloaiTe  of  its  N.  S.,  464;  16  Am.  Dea  199. 
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in  any  subsequent  controversy  between  the  owner  of  the 
vessel  and  its  insurers.^  The  same  effect  belongs  to  a  de- 
cree resulting  from  a  proceeding  in  rem  in  an  admiralty 
court  for  damages  done  by  one  vessel  to  another  at  sea.' 
If  a  vessel  is  cast  on  shore  and  abandoned,  and  an  officer 
or  public  agent  of  the  country  in  which  the  vessel  is,  act- 
ing under  authority  of  the  local  law,  takes  possession  of 
and  sells  it,  a  good  title  passes.  Every  government  has  the 
right  to  prescribe  '4ts  own  rules  relative  to  wrecks  and 
property  left  derelict/'  and  "  a  sale  according  to  the  law 
of  the  place  where  the  property  is  must  vest  a  title  in  the 
purchaser,  which  all  foreign  courts  are  bound,  not  only 
from  comity,  but  on  strong  grounds  of  public  utility,  to 
recognize/'*  But  the  jurisdiction  of  courts  of  admiralty 
to  make  adjudications  binding  against  persons  not  par- 
ties to  the  proceedings,  may  be  limited  by  stipulation.  A 
policy  of  insurance  written  in  Philadelphia  contained  a 
warranty  by  the  assured  that  the  goods  insured  were 
^'American  property,  to  be  proved,  if  required,  in  this  city, 
and  not  elsewhere."  These  goods  were  condemned  as 
enemy's  property  in  a  foreign  court  of  admiralty,  but  the 
assured  was  held  not  to  be  bound  by  the  decree  of  con- 
demnation.* The  courts  of  New  York  and  Virginia, 
while  they  concede  that  a  judgment  in  rem  condemning 
a  vessel  or  its  cargo  operates  as  against  all  persons  so  far 
as  to  change  the  title  to  the  property,  deny  that  it  conclu- 
sively establishes  the  grounds  of  condemnation  in  other 
actions  or  proceedings,  and  affirm  that  the  owner  may 
still,  as  against  the  insurer  or  other  persons  with  whom 
the  question  may  be  material,  prove  that  the  grounds 

'  Oraung  VL  Union  Lu.  Co.,  1  Nofct       '  Stroat  9.  Angnsta  Ini.    Co.,   12 

k  HoC.  sSli  Crondaon  «.  LBonard,  4  Rich.  18;  76  Am.  Dea  714;  Magonn 

CVueh,  484;  Aradstrott  9,  Keptnna  aLKewEnff.Ina.Co.,]  Story,  157;  Tha 

Ina.  Co.,  8  Snm.  600;  Baztar  «^  N.  B.  Fropellar  Baat,  9  Ben.  76;  Hanner  «. 

Marina  Ina.  Co.,  6  Maaa.  277;  4  Am.  Bell,  7  Moore  P.  C  207;  Proridenee 

Daa  125;  Ladlow  a.  Dale,  1  Johna.  W.  L  Co.  «  Moraa^  85  Fad.  Ksp, 

Oaa.  16;  Whitney  9.  Wal^  1  Cnah.  868. 

29;  4S  Am.  Baa  590;  Lothian  v.  Hen-       '  Grant  9.  MoLaohlin,  4  Johna.  84. 
daraon,  8  Boa.  ft  P.  499}  Bolton  ai        « Calhonn    au    Ina.    Co.,    1   BhuL 

Qladatonab  6  EMt»  156.  293. 
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upon  which  the  condemnation  rested  did  not  in  fact  ex- 
ist.^ The  general  rule  that  a  judgment  and  the  findings 
and  decision  on  which  it  is  based  cannot  be  conelusiye 
against  the  parties  with  reference  to  incidental,  collateral, 
or  immaterial  matters,  however  distinctly  or  emphatically 
they  may  be  affirmed  by  the  judgment,  verdict,  or  find- 
ings, is  especially  applicable  to  judgments  of  courts  of 
admiralty  and  other  courts  proceeding  in  rem,  when  their 
judgments  are  relied  upon  not  merely  as  muniments  of 
title,  but  as  conclusive  upon  questions  of  fact  in  other 
proceedings  and  controversies.' 

§  616.    Sentence  of  Acquittal  as  Res  Judicata. — No 

distinction  exists  between  a  sentence  of  condemnation 
and  a  sentence  of  acquittal  in  regard  to  the  principle  of 
rea  judicata.  The  latter  is  as  conclusive  on  all  persons 
that  the  alleged  ground  of  condemnation  does  not  ezisti 
as  the  former  is  that  it  did  exist.' 

§  617.  Effect  as  Res  Judicata  Confined  to  Parties  in 
Interest. — Notwithstanding  the  frequency  with  which  it 
has  been  stated,  in  general  terms,  that  a  judgment  in  rem 
is  conclusive  on  the  whole  world,  this  conclusion  must,  it 
seems,  be  confined  to  those  persons  who,  from  their  inter- 
est in  the  subject  of  the  proceeding  in  rem,  were  entitled  to 
appear  in  such  proceeding  and  assert  their  interest  in  the 
thing  condemned.  In  the  year  1813,  during  the  war  be. 
tween  Great  Britain  and  the  United  States,  the  brig  Mary 
was  captured  by  an  American  privateer  and  brought  into 
an  American  port,  where  ''the  vessel  and  cargo  were  libeled 
as  enemy's  property."  No  claim  being  made  in  behalf  of 
the  owners  of  the  vessel,  she  was  condemned.     The  cargo 

1  Franois  «.  Ooean  Ins.  Co.,  6  Oow.  Oru&oh,  458;  Van  YeoliteQ  v.  Oriffitk. 

404;  affirmed,  Ooean  Ins.  Go.  v.  Fran-  1  Keyes,  104;  4  Abb.  App^  487;  Ool- 

oia,  2  Wend.   64;   19  Aul  Deo.  549;  vert   «l    Bovill,   7   Term   Rep.   52S; 

VandenheuTel  o.  United   Ine.  Co.,  2  Christie  «.  Seoretan,  8  Term  Bep.  192; 

Johns.  Cas.  460;   1    Am.    Deo.   180;  Andrews «.  Brown,  S  Cosh.  130. 

Bonrke  v.  Granberry,  Gilmer,  16;  9  '  Gelston  sl   Hoyt^  18  Johna.  S61; 

Am.  Deo.  689.  also   same   ease    in    8   Wheat.   246^ 

>  Fitssimmons  v,  Newport  Ins.  Co.,  318;  Williams  si  Armroyd,  7  Granoh. 

4  Crsnoh,  186;  Malay  «.  Shattnck,  3  423. 
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was  claimed  by  one  Visscher  for  himself  and  others;  and 
the  sentence  of  condemnation  against  the  Mary  was  relied 
upon  by  her  captors  as  establishing,  as  against  the  claim- 
ants of  the  cargo,  that  the  brig  was  enemy's  property. 
Chief  Justice  Marshall  delivered  the  opinion  of  the  court, 
denying  the  claim  of  the  captors.    He  argued  that  as  the 
claim  to  the  vessel  and  the  claim  to  her  cargo  were  dis- 
tinct claims  held  by  di£ferent  persons,  the  failure  to  assert 
one  ought  not  to  prejudice  the  assertion  of  the  other;  that 
the  owners  of  the  cargo,  not  having  any  interest  in  the 
vessel,  could  not  appear  for  her  nor  conduct  any  proceed- 
ings in  her  behalf  tending  to  show  that  she  was  American 
property.    In  the  course  of  his  opinion  he  said:  ^'This 
case  is  to  be  distinguished  from  those  which  have  been 
decided  on  policies  of  insurance,  not  only  by  the  circum- 
stance that  the  cause  respecting  the  vessel  and  her  cargo 
came  on  at  the  same  time  before  the  same  court,  but  by 
the  di£Ferences  in  reason  and  in  law,  which  appear  to  be 
essentiaL    The  decisions  of  a  court  of  exclusive  jurisdic- 
tion are  necessarily  conclusive  on  all  other  courts,  because 
the  subject-matter  is  not  examinable  in  them.    With  re- 
spect to  itself,  no  reason  is  perceived  for  yielding  to  them 
a  further  conclusiveness  than  is  allowed  to  the  judgments 
and  decrees  of  common  law  and  equity.    They  bind  the 
subject-matter,  as  between  parties  and  privies.    The  whole 
world,  it  is  said,  are  parties  in  an  admiralty  cause,  and 
therefore  the  whole  world  is  bound  by  the  decision.    The 
reason  on  which  the  dictwn  stands  will  determine  its  ex- 
tent.   Every  person  may  make  himself  a  party,  and  appeal 
from  the  sentence;  but  notice  of  the  controversy  is  neces- 
sary, in  order  to  become  a  party,  and  it  is  a  principle  of 
natural  justice,  of  universal  obligation,  that  before  the 
rights  of  an  individual  can  be  bound  by  a  judicial  sen- 
tence, he  shall  have  notice,  either  actual  or  constructive, 
of  the  proceedings  against  him.    Where  these  proceed- 
ings are  against  the  person,  notice  is  served  personally  or 
by  publication;  where  they  are  in  rem,  notice  is  served 
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on  the  thing  itself.  This  is  necessarily  notice  to  all  those 
who  have  any  interest  in  the  thing,  and  is  reasonahle  be- 
cause it  is  necessary,  and  because  it  is  the  part  of  common 
prudence  for  all  those  who  have  any  interest  in  it  to 
guard  that  interest  by  persons  who  are  in  a  situation  to 
protect  it.  Every  person,  therefore,  who  could  assert  any 
title  to  the  Mary  has  constructive  notice  of  her  seixure, 
and  may  fairly  be  considered  a  party  to  the  libeL  Bat 
those  who  have  no  interest  in  the  vessel,  which  could  be 
asserted  in  the  court  of  admiralty,  have  no  notice  of  her 
seizure,  and  can,  on  no  principle  of  justice  or  reason,  be 
considered  as  parties  in  the  cause,  so  far  as  respects  the 
vessel.  When  such  person  is  brought  before  a  court  in 
which  the  fact  is  examinable,  no  sufficient  reason  is  per- 
ceived for  precluding  him  from  re-examining  it  The 
judgment  of  a  court  of  common  law,  or  the  decree  of  a 
court  of  equity,  would,  under  such  circumstances,  be  re- 
examinable  in  a  court  of  common  law  or  a  court  of  equity; 
and  no  reason  is  discerned  why  the  sentence  of  a  court  of 
admiralty,  under  the  same  circumstances,  should  not  be 
re-examinable  in  a  court  of  admiralty/'  ^ 

§  618.  The  Orounds  of  the  Sentence  must  Appear.  —No 
doubt  a  decree  in  rem  pronounced  in  an  admiralty  ooort 
is  not  conclusive  of  any  fact  not  necessary  to  support  it,* 
and  it  is  very  questionable  whether  it  is  conclusive  in  re- 
gard to  those  facts,  unless  it  professes  to  have  determined 
them,  and  sets  them  up  as  the  ground  of  its  decision. 
Lord  Mansfield  was  of  the  opinion  that  if  a  vessel  were 
condemned  as  good  and  lawful  prizes  and  no  ground  for 
such  condemation  were  specified,  it  must  be  presumed  to 
have  been  on  the  ground  that  the  vessel  was  enemy's 
property.*  But  this  opinion  of  his  lordship's  is  greatly 
shaken,  if  not  entirely  overthrown,  both  in  England  and 
in  the  United  States.    As  there  are  other  sufficient  causes 

>  The  Mary,  0  Cnmoh,  126.  SI>oog.84S.    See  abo  Btfrinff «.  Om- 

>  Maley  v.  Shattack,  8  Oranoh,  468.    ett,  3  Boe.  ft  P.  216;  OampbeU  fk  Wil- 
*  Salonoei  n.  WoodmaM,  Park.  862;    liamson,  2  Bay,  237. 
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for  condemning  a  vessel  besides  that  of  its  being  an 
enemy's  property,  there  is  no  reason  why  every  condem- 
nation should  be  presumed  to  be  based  on  that  ground 
because  no  other  ground  appears.' 

A  case  oame  before  the  supreme  court  of  the  United 
States,  involving  the  effect  of  a  sentence  condemning  an 
American  ship  as  lotcr/ul  prize.  The  court  held  that  the 
condemnation  did  not  show  any  violation  of  the  neutral- 
ity laws,  and  that  it  was  open  to  the  plaintiffs  to  show 
that  the  vessel  had  behaved  as  an  American  and  not  as 
an  enemy's  ship.'  If  a  sentence  of  condemnation  is  shown 
to  be  based  either  on  the  ground  that  the  vessel  was  an 
enemy's  property,  or  that  it  had  violated  some  law  of 
regulation  of  the  country  where  it  was  condemned,  the 
sentence  of  condemnation  is  not  evidence  of  a  breach  of 
the  warranty  of  neutrality.*  If  a  decree  of  condemnation 
states  a  particular  ground,  and  then  condemns  the  vessel 
on  account  of  such  ground,  or  otherwise,  the  addition  of 
the  words  or  otherwise  renders  the  grounds  of  the  decree 
uncertain,  and  prevents  it  from  being  conclusive  on  the 
ground  mentioned.*  But  if  a  decree  professes  to  proceed 
for  a  specified  cause,  and  for  other  sufficient  catises,  it  is 
conclusive  of  the  existence  of  the  cause  specified.* 

"  The  sentence  of  a  foreign  court  of  admiralty  of  com- 
petent jurisdiction  is  binding  upon  all  parties,  and  in  all 
countries,  as  to  the  fact  upon  which  the  condemnation 
proceeded,  when  such  fact  appears,  on  the  face  of  the  sen- 
tence, free  from  doubt  and  ambiguity.  But  it  is  at  the 
same  time  well  established  that,  in  order  to  conclude  the 
parties  from  contesting  the  ground  of  condemnation  in 
an  English  court  of  law,  such  ground  must  clearly  appear 
on  the  face  of  the  sentence;  it  must  not  be  collected  by 
inference  only,  or  left  in  uncertainty,  whether  the  ship 

*  nalgleish  ti  Hodgwm,  7  Bing.  0O4|  ■  Bemardi  9.  MoUeanx,  2  D<mg.  675; 

Fiiher  «.  Ogle,  1  Cftmp.  418;  Bailer  «.  Lothian  «.  Hendenon,  3  Boa.  ft  P.  526. 

8onthCaro&iaIiia.Go.,  IKoitftMoa  « Bobinaon  9.  Jones,  SMaa8»536;  6 

541;  Qoix  fL  Low,  2  Johns.  Oaa.  480.  Am.  Deo.  114. 


'  Fitcsimmona  «.  Newport  Lu.  Ca,        ^  Baxter  o.  New  England 
4  Cranoh,  185.  Ins.  Ca,  6  Mass.  277;  4  Am.  Deo.  125. 
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was  condemned  upon  one  ground  which  would  be  a  just 
ground  of  condemnation  by  the  law  of  nations,  or  on  an- 
other ground  which  would  amount  only  to  a  breach  of 
the  municipal  regulations  of  the  condemning  country/" 
Whenever  a  decree  is  ambiguous^  and  does  not  show 
clearly  that  it  is  based  on  some  specified  ground,  it  is  not 
conclusive  upon  any  ground,  and  the  parties  in  interest 
are  at  liberty  to  show  by  any  competent  evidence  the 
itaUu  of  the  vessel  at  the  time  of  her  condemnation.' 

§  618  a.  Impeaching.  —  A  judgment  of  a  foreign  conit 
of  admiralty  acting  in  rem  cannot  be  impeached  for  mere 
errors  in  its  proceedings,  nor  because  of  mistakes  or  errors 
either  regarding  the  local  law  or  that  of  a  foreign  nation.' 
Whether  fraud  in  the  procurement  of  the  judgment  may 
be  asserted,  and  its  effect  thereby  avoided  collaterally,  is  a 
question  which  has  been  but  little  considered.  In  an 
early  American  case  this  question  was  determined  in  the 
negative,  but  the  exceeding  brevity  of  the  opinion  indi- 
cates that  but  slight  examination  or  reflection  preceded 
it,*  while  the  English  decisions,  supposed  to  support  an 
opposite  conclusion,  are  as  to  this  point  mere  dicta,* 

>  DalgleUh  p.  HodffBon,  7  Binff.  405;  Q.  B.   163;  WiUiims  «.  Armniyd,  7 

Hobfl  9.  Uenning,  17  Com.  B.,  N.  S.,  Oranch,  423. 

791.  *  Stewart  v.  Warner,  1  Day,  142;  S 

*  Vaase  v.  Ball,  2  Dall.  270;  Black-  Am.  Dec.  61. 

look  «.  Stewart,  2  Bay,  863;  William-  »  Goddard  v.  Gray,  L.  R  6  Q.  & 

■on  V.  Fitzsimmons,  2  Bay,  388;  Gray  139;  Messina  «.  Petrocoehino^  L.  &  4 

V.  Swan,  1  Harr.  &  J.  142.  P.  0.  144;  Shand  «.  Dn  BoiasoQ,  L,  K. 

*  Gutrique  v.  Imrie,  L.  R.  4  H.  L.  18  Eq.  283;  Story's  Gooflifli  of  Iav% 
414;  Castnqae  «.  Behrens,  30  L.  J.  seo.  692. 
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CHAPTER  XXIX. 

ATTACKS  ON  JUDGMENTS  BY  HABEAS  CORFU& 

1 619L  Qeii«nl  oondiiBivenMi  of  jadgment  under  whioh  the  prisoner  is  held* 

I  flSd.  Sabea$  eorpu$  does  not  reriew  mere  erronL 

1 021.  HabeoB  wrpmi  does  not  review  mere  irregnUrlties. 

1 022L  Insufficiency  of  the  indictment  or  information. 

1 688.  Want  of  jurisdiction  over  person  or  subject-matter. 

1 02A.  Convictions  without  authority  of  law. 

1 926,  Sentences  not  warranted  l^  law. 

I Q80.  Sentences  for  acts  done  or  omitted  in  pnrtnanoe  of  oonstittttloo  or  laws 
ol  the  United  States. 

§  619.  Oeneral  OonduiTeness  of  Judgment  nnder 
Which  the  Prisoner  is  Held. — The  writ  of  habeas  corpus 
usually  issues  in  cases  where  no  judgment  has  yet  been 
entered,  and  where  the  object  is  to  relieve  from  impris- 
onment persons  against  whom  no  charge  warranting 
their  arrest  or  detention  has  been  made.  But  it  some- 
times appears  from  the  return  that  the  prisoner  is  held 
upon  a  commitment  issued  pursuant  to  the  judgment  of 
some  court  or  judge.  The  prisoner  or  his  counsel  may 
then  seek  to  attack  or  discredit  this  judgment,  aind  the 
subject  which  we  wish  to  consider  in  this  chapter  is  the 
extent  to  which  this  attack  may  be  carried.  In  the  first 
place,  we  may  remark  that,  so  far  as  a  judgment  of  con- 
viction is  questioned  on  habeas  corpus,  the  attack  is  ordi- 
narily a  collateral  one,  and  subject  to  the  rules  restricting 
collateral  attacks.'  In  the  supreme  court  of  the  United 
States,  the  writ  may  be  issued  in  the  exercise  of  appellate 
jurisdiction,  and  accompanied  by  a  writ  of  certiorari  to 
bring  up  the  records  and  proceedings  of  an  inferior  court, 
but  even  here  the  court  disclaims  the  right  to  review  mere 
errors  or  to  correct  mere  irregularities.^    Where  the  attack 

'Torney  n.  Barr,  76  Iowa»  768;  Ez  Ex  parte  Terser,  8  .Wafl.  86;  Bzparte 

purte  Ah  Men,  77  CaL  198;  11  Am.  Siebold,  100  U.  S.  374;  Bz  parte  Parks, 

8tRep.263w  03U.  S.  18;  Bz  parte  Gnrtie,  106  U.  8. 

'  £z  parte  Virginia^  100  U.  a  341;  371;  Bz  parte  Oarll,  106  U.  &  621. 
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is  collateral,  the  judgment  cannot  be  impeached  for  error' 
or  irregularity,'  except  it  be  such  as  goes  to  the  power  of 
the  court  either  to  act  in  the  case  or  to  pass  the  sentence 
which  it  has  given.  The  judgment  may  be  disregarded 
for  illegality  and  want  of  jurisdiction.  Perhaps  it  would 
be  more  accurate  to  say  for  want  of  jurisdiction  only;  for 
the  cases .  classed  as  illegalities  merely  present  instances 
in  which  the  court  had  either  no  jurisdiction  to  punish 
for  the  offense  named,  or  else  no  power  to  punish  in  the 
manner  shown  by  the  sentence.  Judgments  are  disre- 
garded for  want  of  jurisdiction  when  the  court  bad  no 
jurisdiction  over  the  subject-matter  or  none  over  the  per« 
son  sentenced.  They  are  usually  said  to  be  disregarded 
for  illegality  when  it  appears  that  the  offense  is  not  pun- 
ishable by  any  law,  or  if  so  punishable,  the  sentence  or 
judgment  produced  is  not  such  as  the  court  was  empow- 
ered to  render.  There  is  also  a  class  of  cases,  specified  in 
section  753  of  the  Revised  Statutes  of  the  United  States, 
in  which  the  national  courts  are  authorized  to  extend  the 
writ  of  Jidbeaa  corpus  to  persons  confined  for  some  act  done 
or  omitted  pursuant  to  the  constitution  and  laws  of  the 
United  States,  or  the  treaties  made  thereunder.*  Man; 
of  the  causes  for  which  a  judgment  may  be  assailed  on 
habeas  corpus  will  appear  from  the  return  to  the  writ,  or 
from  the  record  in  the  case  brought  before  the  court  by 
writ  of  certiorari,  or  put  in  evidence  in  support  of  some 
issue  made  or  tendered  to  the  return.  The  cases  in 
which  the  attack  may  involve  the  examination  of  evi- 
dence dehors  the  record  are  doubtless  limited  and  con- 
trolled by  the  rules  applicable  to  collateral  assaults  on 
judgments  in  other  cases.  A  prisoner  cannot  obtain  his 
discharge  upon  habeas  corpus  when  he  is  held  under  a 
commitment  in  due  form  issued  upon  a  judgment,  unless 
such  judgment  is  void;*  and  it  is  not  void  because  the 

>  Po9t,  MM.  620,  622.  parte  Bollins,  80  Va.  814;^  n  Coy. 

s  Pott,  aeo.  621.  127  U.  a  767;  Sx  parte 

•  Post,  sec  626.  Pet  202. 

«Ex  parte  Marx,  86  Va.  40;  Bx 
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verdict  on  wbich  it  was  based  is  defective/  nor  because 
after  the  defendant  pleaded  guilty  the  court  failed  to  call 
a  jury,  as  required  by  statute,  "to  say,  in  their  discretion, 
whether  he  should  suffer  the  penalty  of  death  or  be  im- 
prisoned during  life."*  Whether  the  judgment  under 
which  the  defendant  is  held  was  pronounced  in  a  civil 
action,  a  criminal  prosecution,  or  a  special  or  summary 
proceeding,  there  can  be  no  re-inquiry  on  habeas  corpus 
respecting  any  issue  of  fact  determined  by  it,  or  the  ver- 
dict or  the  findings,  express  or  implied,  upon  which  it  is 
based.  Therefore,  the  defendant  cannot  urge  as  a  ground 
of  his  discharge  that  the  evidence  against  him  was  insuf- 
ficient to  justify  his  conviction;*  or  that  the  judgment 
was  entered  upon  an  obligation  executed  by  another  per- 
son having  the  same  name  as  the  defendant;^  or  that  the 
facts  recited  in  an  order  of  commitment  as  constituting 
a  contempt  of  court  did  not  occur  as  therein  stated;*  or 
where  defendant  is  committed  for  a  failure  to  comply 
with  an  order  of  court,  he  having  the  ability  so  to  do> 
that  the  evidence  before  the  court  committing  him  showed 
that  he  did  not  have  such  ability;*  or  that  the  prisoner, 
when  sentenced  to  imprisonment  in  the  house  of  correc- 
tion, was  more  than  twenty-five  years  of  age,  the  judgment 
being  silent  respecting  her  age,  but  the  sentencing  court 
being  under  a  duty  to  ascertain  and  determine  her  age 
before  rendering  judgment;'  or  was,  on  the  other  hand, 
when  sentenced  to  the  penitentiary,  under  the  age  of 
eighteen  years,  and  therefore  not  liable  to  confinement 
in  that  prison.*  As  to  jurisdictional  questions,  a  judg- 
ment under  which  the  prisoner  is  held  is  aided  by  the 

iWillu  ^  BaylM,   106  Ind.  863;  »Ez  parte  Terry,  128  U.  8.  289; 

Dorer  «.  State,  76  Ala.  40.  State  v.  Woocmn,  6  Ired.  199;  42  Am. 

*  Lowery  v.  Howard,  103  Ind.  440.  Dec  161;  Whittem  v.  State,  36  Ind. 
*Tamey  v.  Barr,  76  Iowa,  768;  In  311. 

re  Bion,  69  Conn.  372;  In  re  Wight,        *  In  re  Spencer,  83  Gal.  460;  17  Am. 

136  U.  &  186,  148;  Stevene  v.  FaUer,  St.  Rep.  266;  People  v.  Foster,  104 

136  U.  &  468;  Bx  parte  Marx,  86  Va.  HI.  166;  Sz  parte  Cottrell,  69  CaL 

4a  420;  Bz  parte  Cohn,  66  Cal.  193. 

*  Gorman*!  Caee,  124  Man.  190;  6        '  Ex  parte  WiUiams,  87  CaL  78. 
Cent.  L.  J.  366.  *  Bx  parte  Kaufman,  73  Ma  688. 
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same  presumptions  as  in  other  cases  of  collateral  assault. 
If  the  record  is  silent  as  to  jurisdictional  facts,  jurisdic- 
tion  is  presumed.^  Any  irregularity  in  the  service  of 
process  or  in  making  the  arrest  is  immaterial.'  ''After 
final  judgment  of  conviciion,  the  jurisdiction  of  the  court 
cannot  be  questioned  by  an  inquiry  into  the  manner  in 
which  the  accused  was  brought  before  it;  and  this  is  true 
even  though  the  prisoner  had  been  kidnaped  and  forci- 
bly brought  before  the  court  from  a  foreign  jurisdiction."' 
If  it  appears  that  the  jurisdiction  of  the  court  depended 
upon  a  litigated  fact  which  it  adjudged  to  exists  this  adju- 
dication is  conclusive  upon  habea$  corpus  as  well  as  in  all 
other  collateral  proceedings/ 

§  620.  The  Writ  of  Habeas  Oorpns  is  not  a  Writ  of 
Error,  nor  does  it,  except  when  perverted,  discharge  the 
functions  of  a  writ  of  error.  It  is  therefore  no  ground 
for  the  release  of  a  prisoner  that  some  error  or  irregular- 
ity has  occurred  in  the  course  of  the  proceedings  at  or 
anterior  to  the  trial,  which,  if  presented  to  an  appellate 
court  by  way  of  appeal  or  writ  of  error,  must  necessarily 
result  in  the  reversal  of  the  judgment.*  Thus  if  the  point 
made  against  the  judgment  is  one  which  was  or  might 
have  been  urged  upon  demurrer  to  the  indictment  or 

>  Bz  parte  Ah  Men,  77  CaL  19S;  11  parte  Parki^  93  U.  &   18;  Petition 

Am.  St  Rep.  263.  of  Phinney,   82  Me.   440;  Bz  parte 

*  Ez  parte  MoGill,  6  Tez.  App.  498;  Oranioe,  51  Oal.  375;  People  «.  Mo- 
Bz  parte  Kellogg,  6  Vt.  511;  Owene  Leod,  1  HiU,  377;  37  Am.  Dea  328; 
V.  Gotzain,  4  DilL  438.  O'Malioe  v.  Wentworth.  66  Mtu  129; 

*  Ez  parte  Ah  Men,  77  GaL  198;  11  Bz  parte  Watkiii%  8  Pet.  193;  Ez 
Am.  St.  Rep.  263;  People  v.  Rowe,  4  parte  Reed,  100  U.  S.  13;  Ez  parte 
Park.  Or.  253;  United  Statee  «.  Laa-  Toney,  11  Mo.  661;  Williameon'tOMe. 
rence,  13  Blatchf.  306;  Stote  e.  Roes,  26  Pa.  St.  9;  67  Am.  Deo.  374;  In  re 
21  Iowa,  467;  Mahon  v.  Jaitioe»  127  Blair,  4  Wis.  522;  Bz  parte  Bigelov, 
U.  S.  700.  113  U.  a  328;  Ez  parte  WOiob.  114 

«  Ez  parte  Sterne^  77  GaL  156;  11  U.  S.  417;  Ez  parte  Qibeon,  31  Cei 

Am.  St  Rep.  251.  619;  91  Am.  Deo.  546;  In  re  Petty,  22 

*  Ez  parte  Siebold,  100  U.  8.  371;  Kan.  477;  Ez  oarte  Morris»  38  Kan. 
In  re  Schenck,  74  N.  G.  607;  Ez  parte  28;  7  Am.  St  Rep.  512;  In  re  Orim- 
Maz,  44  Gal.  32;  State  v.  Fenderson,  ley,  137  U.  S.  147;  Bz  parte  Shaw.  7 
28  La.  Ann.  82;  Ez  parte  Hartman,  44  Ohio  St  81;  70  Am.  Dec.  55;  Wright 
Gal.  579;  Ez  parte  Sam,  51  Ala.  84;  v.  Wright,  74  Wis.  439;  Bz  parte 
Bz  parte  Winston,  9  Ker.  71;   Ez  ThompeoD,  93  DL  89. 
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complaint/  or  by  motion  in  arrest  of  judgment,  the  de- 
cision of  the  lower  court,  while  it  may  be  erroneous,  is 
not  void,  and  the  judgment  cannot  be  treated  as  a  nullity.' 
Hence  a  judgment  of  conviction  cannot  be  avoided  on 
habeas  corpus  by  proving  that  the  defendant  was  denied  a 
jury  trial  in  a  mayor's  or  other  inferior  court;'  or  that  the 
jury  returned  a  sealed  verdict,  upon  which  judgment  was 
rendered;*  or  that  the  defendant  was  convicted  for  doing 
an  act  which  he  was  authorized  to  do  by  a  valid  munici- 
pal ordinance;*  or  that  the  verdict  was  received  and  the 
jury  discharged  during  his  enforced  absence  in  jail;*  or 
that  the  verdict  of  the.  jury  is  not  consistent  in  its  find- 
ings, ai\d  the  court  ought  not  to  have  pronounced  judg- 
ment thereon;'  or  that  the  court  erroneously  refused  to 
receive  evidence  which,  if  receives,  must  have  resulted  in 
defendant's  acquittal;*  or  that  an  alien  was  permitted  to 
sit  on  the  jury,  and  the  petitioner  was  denied  his  right 
to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor;*  or  that  the  judge  erred  in  deciding  that  a  second 
indictment  against  a  defendant  was  for  the  same  cause  as 
the  first;'*  or  that  the  defendant  was  convicted  in  a  state 
court  under  one  indictment  of  illegal  voting, ''  both  for  a 
representative  in  Congress  and  for  Presidential  electors,'' 
when  such  court  had  no  power  to  punish  fraudulent  voting 
for  representatives  in  Congress;^'  or  that  the  statutes  of 
the  state  under  which  the  conviction  was  had  excluded 
persons  of  African  descent  from  serving  as  grand  or  petit 
jurors;  **  or  that  the  defendant  was  not  informed  of  all 
his  rights,  or  that  six  hours  did  not  elapse  after  his  con- 
viction before  his  sentence;^  or  that  the  court  erred  in 


>  Ez  parte  FQ  Kx,  79  GaL  584;  Mo- 
Luighlm  V.  BtohisoD,  127  Ind.  474;  22 
Am.  Stb  Rep.  CS58;  Matter  o!  Eaton, 
27  Mich.  1;  Prohibitory  Amendment 
0mm,  24  Kan.  700;  wtt,  sec.  622. 

*  Ex  parte  Shaffenbnrgb,  4  Bill.  271. 

*  Ex  parte  MiUer,  82  GaL  450;  Ez 
parte  Brandon,  49  Ark.  14&  Contra^ 
In  Te  Rolfs,  30  Ejm.  758. 

« State  V.  Orton,  67  Iowa,  551. 


*  Ez  parte  Lebmknhl,  72  GaL  63. 

*  Ex  parte  Famham,  8  GoL  64fi. 
V  Kirby  v.  State,  62  Ala.  51. 

>  PeoDle  V.  Foster,  104  RL  166. 

*  Ex  parte  Harding,  120  U.  a  782. 
»  Ez  parte  Glay,  98  Mo.  57& 

"  In  re  Green,  134  U.  S.  377. 
»  In  re  Wood,  140  U.  S.  278;  In  r 
Jasiro,  140  U.  S.  291. 


'S 


Ex  parte  Ab  Sam,  83  GaL  62Ql 
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deciding  that  the  '4ocal  option  law/'  under  which  the 
defendant  had  been  conyicted,  had  been  adopted  in  the 
county.^  The  evidence  before  the  lower  court  will  not 
be  considered  for  the  purpose  of  determining  whether  a 
matter  of  defense  was  so  proyed  that  the  defendant  ought 
to  have  been  acquitted.*  When  the  prisoner  has  beeo 
committed  for  contempt,  "  it  is  quite  clear  that  the  judge 
has  no  authority  to  inquire  into  the  truth  of  the  fact 
adjudged  by  the  committing  magistrate,  to  wit^  that  the 
prisoner  was  in  contempt  for  not  answering  a  question 
put  to  him  when  giving  his  evidence;  nor  can  he  inquire 
whether  the  question  was  a  proper  one,  or  whether  the 
prisoner  was  privileged  from  answering  it/'*  It  must, 
however,  be  remembered  that  the  errors  against  which 
relief  cannot  be  had  upon  habecu  carpus  are  errors  in  the 
exercise  of  the  powers  of  the  court,  and  not  errors  in  de- 
termining that  it  had  power  to  proceed  when  such  power 
did  not  exist,  or  in  determining  something  to  be  a  crime 
which  no  valid  law  had  made  criminal,  or  in  making  some 
order  or  pronouncing  some  sentence  which  it  had  no 
power  to  make  or  pronounce.* 

§  621.    Irregularities  in  the  Proceedings  anterior  to 

the  judgment  do  not  justify  the  court  in  disregarding  it 
or  limiting  its  effect.*  ^' An  irregularity  is  a  disregard  of 
some  prescribed  rule  or  mode  of  proceeding,  and  consists 
either  in  omitting  to  do  something  necessary  to  the  due 
and  orderly  prosecution  of  the  cause,  or  in  doing  it  at  an 
unseasonable  time  or  in  an  improper  manner/'*  A  de- 
fendant is  not  entitled  to  be  discharged  from  custody  on 
the  ground  that  he  was  not  examined  nor  held  to  answer 

^  Ex  parte  MiteheU,  104  Mo.  121.  «  Pati,  sect.  624-020. 

*  Qriffin  v.  State,  6  Tez.  App.  457;  *  Bx  parte  MoQUl,  6  Tez.  App  498; 

Ez  parte  MoOolloagh,  36  Gal.  97;  Ez  Stewirrt  GaM,  1  Abb.  Pr.  210;  Poopte 

parte  Bird,  19  GUL  180;  la  re  Bogart,  «.  N.  Y.  Jnv,  Asyliun,  12  Abb.  Pr.  92; 

2  Saw.  396.  BetheU't  Gase,  Salk.   848;  Bx  pirft* 

•People   9.    Gaaeela,   6    Hill,   168;  Van  Hagan,  26  Obio St.  426;  Peopla a 

State  9.  Towle,  42  N.  H.  640;  Wil-  Ga^naffh,  2  Park.  Gr.  650;  Bz  parte 

liainsoik*8  Owe,  26  Pa.  St  9;  67  Am.  Moan,  65  Gal.  216. 

Dec.  374;  Bz  parte  Qoodin,  18  Alb.  •  Ez  parte  Sofawartii  S  Tez.  App* 

L.  J.  431.  74. 
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by  a  magistrate  prior  to  the  filing  of  the  information 
under  which  be  was  convicted.*  A  judgment  of  convic- 
tion cannot  be  impeached  on  habeoB  corpiu  by  showing 
that  the  indictment  was  not  found  by  a  grand  jury/  or 
that  the  verdict  was  received  or  recorded  in  the  absence 
of  the  defendant.*  Nor  can  one  imprisoned  under  execu- 
tion in  a  civil  case  avoid  the  judgment  and  obtain  his 
release  by  showing  that  the  court  erred  in  not  sustaining 
a  plea  in  abatement  by  which  he  sought  to  avail  himself 
of  an  irregularity  in  the  service  of  the  summons.*  A 
prisoner  will  not  be  discharged  because  his  sentence  was 
imposed  without  waiting  the  time  required  by  law  after 
receiving  the  verdict  or  plea  of  guilty/  nor  because  of  any 
irregularity  at  the  returning  of  the  verdict,  as  where  one 
of  the  officers  required  to  be  present  was  in  fact  absent.* 

g  622.  Insnffldeney  of  the  Indictment  or  Information. 
— To  judge  of  the  sufficiency  of  the  complaint,  indict- 
ment, or  information,  and  to  determine  whether  the  mat* 
ters  therein  stated  constitute  a  public  offensCi  is  certainly 
one  of  the  duties  intrusted  to  the  court  in  which  the  con- 
viction is  had,  and  if  it  be  true  that  haheM  carpus  cannot 
be  used  for  the  same  purpose  as  a  writ  of  error  or  an  ap- 
peal, the  decision  of  the  trial  court  ought  to  be  conclusivCt 
and  not  subject  to  practical  annulment  because  not  in 
accord  with  the  views  of  the  court  before  which  the  writ 
of  Jiabea$  corpus  is  returnable.  Generally  the  courts  have, 
on  habeas  carpus  after  conviction,  refused  to  look  into  the 
indictment  for  the  purpose  of  passing  upon  its  sufficiency. 
Thus  the  supreme  court  of  Michigan,  when  a  petition  was 
presented  to  it  for  a  writ  of  habeas  corpus  to  test  the  suffi- 
ciency of  the  information  on  which  the  conviction  was 
had,  denied  the  prayer  of  the  petition,  because  to  grant  it 
^  would  be  to  make  the  writ  of  habeas  carpus  take  the  place 

'  Bs    parte    MoOonnell,    SS    CU.  *  Bz  parte  Famham,  8  CoL  64S. 

M.  <  Ez  parte  KiXLogg,  6  Vt.  509. 

>  Bx  parte  Twobig,   18  Ker.  80S|  *  Petitioii  of  Smitb,  2  Not.  338. 

State  ei  FendersoD,  S3  La.  Ann.  82.  *  Bex  a  Carlisle^  4  Oar.  k  P.  418. 
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of  a  writ  of  error.''  ^  This  ruling  is  in  accord  with  that 
of  the  supreme  courts  of  Mississippi'  and  Texas.'  In 
WisconsiUi  a  prisoner  brought  before  the  supreme  court 
on  habeas  corpus  claimed  his  discharge  on  the  ground  that 
the  information  then  pending  against  him  did  not  charge 
him  with  a  public  offense,  but  the  court  refused  to  con- 
sider the  question.*    Substantially  the  same  question  has 

*  Matter  of  Eaton,  27  Mioh.  1.  oonrt  aet  withoat  jnriadietioii,  «  m 

*  Emanael  v.  State,  36  Mias.  627.  excesa  of  ita  jariadictioii,  in  the  matter 

*  Parker  v.  State,  5  Tez.  App.  579.  oomplained  of?  or  did  it  make  merely 

*  Petition  of  Semler,  41  Wia.  617.  a  wrons  deoiuon?  There  oan  be  bo 
In  thif  case,  at  page  523,  the  oonrt  donbt  that  the  oircoit  ooort  had  jorv- 
aaid:  "Another  qaeation  ariaing  in  diotion  of  the  peraon  of  the  petitiflov, 
thia  ease  ia,  Can  the  petitioner  be  re-  and  of  the  offenae  charged  in  the  infoi^ 
lieved  by  meana  of  thia  writ?  or  mnat  mation.  But  it  ia  claimed  that  ih» 
be  reaort  to  aome  other  appropriate  firat  and  aecond  oonnta  in  the  iafot^ 
proceaa  to  review  and  correct  the  pro-  mation  charged  no  ofienae;  ia  otiw 
oeedinga  of  the  cironit  conrt  ?  Thii  worda,  that  the  information  ii  xmbIB- 
leada  to  an  inqairy  aa  to  the  office  of  cient,  and  that  the  motion  to  qauh, 
the  writ,  and  what  matters  can  be  for  tiiat  reaaon,  ahonld  be  aoatoiaoi 
considered  upon  it.  And  at  the  out-  Thia  may  be  »t  once  conceded,  baft 
act  it  may  be  obaerved  that  the  prin-  what  fouowa?  Maoifeatly  tiiii,  thai 
ciple  is  well  settled  that  a  wnt  of  the  circait  court  gave  a  wroog  da- 
kabeaa  corpu$  does  not  have  the  scope,  cision,  where  it  clearly  had  jiiiisdio> 
nor  ia  it  intended  to  perform  the  office,  tion,  in  holding  a  defective  informaUoa 
of  a  writ  of  error  or  appeaL  This  sood.  The  conrt  committed  aa  srror, 
doctrine  is  almost  elementary  in  the  but  there  ia  no  ground  for  mpng  il 
law.  The  writ,  then,  cannot  be  re*  acted  without  jnriadictioii  in  raadsnag 
aorted  to  for  the  pnrpoae  of  reviewing  ita  dedaion.  If  a  demnirer  had  bsea 
and  correcting  ordera  and  jndffmento  filed  to  the  information,  and  ovsRoled 
which  are  erroneous  merely.  It  deals  by  the  qpnrt,  preciaely  the  sane  qus- 
with  more  radical  defects,  which  so  to  tion  would  have  been  preaented.  It  if 
the  juriadiction  of  the  court  or  officer,  a  case  of  error,  for  which  the  peti- 
and  which  render  the  proceeding  or  tioner  can  only  bive  relief  on  wnt  of 
judgment  void.  A  diatinction  between  error  or  some  other  i^ypropriata  uroeea 
a  proceeding  or  judgment  which  ia  of  review.  He  cannot  have  ruief  oe 
void,  and  one  that  ia  voidable  only  for  a  writ  of  habea$  eorjpuM  withoat  ankiof 
error,  ia  recogniaed  in  the  cases,  and  auch  writ  perform  all  the  offios  of  a 
muat  be  obaerved.  Saya  Dizon,  C.  J.,  writ  of  error.  Thia  aeema  vs^  ohn- 
in  Petition  of  Orandall,  34  Wia.  177:  ona.  Nor  doea  the  fact  that  tiusooaii 
'It  ia  conceded  that  for  mere  error,  no  under  the  constitution,  haa  appsUsto 
matter  how  flagrant,  the  remedy  ia  not  juriadiction  over  the  circuit  coorts  ia 
by  writ  of  kaSea$  eorjnu.  For  error,  any  way  affect  the  queation  before  as. 
the  party  impriaoned  muat  prosecute  For  thia  conrt  can  only  exert  rerisory 
his  writ  of  error  or  certiorari  Nothing  or  appellate  juriadiction  on  proper 
will  be  inveati^ated  on  kabeaa  eorpu$  process,  proceeding  accoidinff  to  tb* 
except  jurisdictional  defects,  or  illegal-  rulea  of  law.  It  cannot  ovenook  sad 
ity,  aa  aome  courta  and  authora  term  diaregard  the  weU-eatabliahed  distipo- 
it;  by  which  is  meant  the  want  of  any  tion  between  the  acope  and  operation 
legal  authority  for  the  detention  or  of  a  writ  of  error  and  a  writ  w  hJ>w 
impriaonment:  Page  179.  Totheaame  corpni^  and  make  the  latter  a  aubstitatt 
affect  ia  the  doctrine  laid  down  in  In  re  for  the  former.  And  the  distiactioa 
Blair,  4  Wia.  622;  In  re  0*Connor,  6  haa  been  clearly  recognimd  ia  tiM 
Wia.  S88;  In  re  Perry,  80  Wia.  268.  above  deciaiona.  InthecaaeofHa««r 
Now,  the  inquiry  ia,  in  the  light  of  v.  State  of  Wiaoonain,  83  Wia.  67Si » 
theee  adjudication^  IKd  the  circuit  atrictiy  analogoua  queation  was  eoa* 
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arisen  in  and  been  determined  by  the  supreme  court  of 
the  United  States.  The  first  case  was  that  known  as  Ex 
parte  WatkinSy  3  Pet.  193.  It  was  then  claimed  that  the 
prisoner  ought,  after  conyiction  in  the  circuit  court,  to 
be  discharged  ''on  the  allegation  that  the  indictment 
charges  no  offense  for  which  the  prisoner  was  punishable 
in  that  court,  or  of  which  that  court  could  take  cognizance, 
and  consequently  that  the  proceedings  are  coram  non 
judieCf  and  totally  void.''  Chief  Justice  Marshall  deliv- 
ered the  opinion  of  the  court.  He  adverted  to  the  fact 
that  by  no  appellate  proceeding  could  the  judgment  of  the 
circuit  court  convicting  and  sentencing  the  prisoner  be 
brought  before  the  supreme  court  for  review,  and  then 
proceeded  as  follows:  ''Can  the  court,  upon  this  writ,  look 
beyond  the  judgment,  and  re-examine  the  charges  on 
which  it  was  rendered?  A  judgment,  in  its  nature,  con- 
cludes the  subject  on  which  it  is  rendered,  and  pronounces 
the  law  of  the  case.    The  judgment  of  a  court  of  record 

lidered.  That  wu  a  eerthtxu'i  to  re*  from  imprisonmontb  It  appeared  that 
TiBW  the  deoition  of  the  monioipal  he  was  in  oonfinement  by  force  of  a 
ooortof  Milwaukee  refnaing  to  quash  warrant  of  the  district  conrt  of  the 
a  criminal  information  for  a  libel  United  States,  and  that  the  objeet  of 
sgainst »  oorporation.  It  was  claimed  the  imprisonment  was  to  cornel  him 
that  a  oorporation  oonld  not  be  the  to  answer  an  indictment  for  a  violation 
object  of  a  criminal  libel,  and  that  the  of  the  fugitive  slave  law.  That  law 
manicipal  eoart  erred  in  holding  the  bad  beoi  neld  to  be  nnoonstitntional 
contra]^.  But  thii  oonrt  held  that  by  this  conrt  in  a  previous  case, 
even  if  that  position  was  well  taken,  Whiton,  C.  J.,  says:  'These  facts 
the  real  question  presented  to  the  show  that  the  district  oonrt  of  the 
municipal  court  for  decision  was,  United  States  has  obtained  jnrisdio- 
whether  the  information  did  or  did  tion  of  the  case,  and  it  ii  apparent 
not  charge  the  accused  with  the  eom*  that  the  indictment  pending  against 
mission  of  a  criminal  offense,  and  that  the  petitioner  is  for  an  offense  of  which 
this  was  in  no  sense  a  jurisdictional  the  courts  of  the  United  States  have 
Question.  It  refused  to  review  the  exclusive  jurisdiction.  We  do  not  see, 
decision  on  the  motion  to  quash  nppn  therefore,  how  we  can,  consistently 
eatiorari  and  quash  the  writ.  The  with  tiie  principles  of  our  former  de- 
operation  of  the  writ  of  certiorari  is  eieion,  interfere  :  Page  148.  The  writ 
certainly  as  extensive  as  the  writ  of  was  denied.  The  petition  before  us 
kaJbeoM  eorpUM;  still,  this  court  declined  shows  that  the  applicant  is  committed 
to  examine  on  that  writ  the  correct-  on  an  order  of  the  circuit  conrt  for 
ness  of  the  ruling  of  the  municipal  want  of  baiL  He  is  held  by  the^  pro- 
court  in  refusinff  to  quash.  The  rea-  cess  of  a  conrt  of  competent  jnrisdio- 
son  and  prinoipfe  of  uiat  decision  are  tion,  which  had  authority  to  inake  the 
directly  applioable  to  the  case  at  bar.  i»^er.  For  these  reasons,  neither  the 
So  in  Bx  parte  Booth,  8  Wis.  145,  the  sufficiency  of  that  order  nor  the  cor- 
petltioner  applied  to  this  court  for  a  rectness  of  the  decision  on  the^  motion 
writ  of  habeoM  corpm  to  discharge  him  to  quash  will  now  be  inquired  into." 
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whose  jurisdiction  is  final  is  as  conclusive  on  all  the 
world  as  the  judgment  of  this  court  would  be.  It  is  is 
conclusive  on  this  court  as  it  is  on  other  courts.  It  pots 
an  end  to  the  inquiry  concerning  the  fact  hj  deciding  it 
The  counsel  for  the  prisoner  admit  the  application  of 
these  principles  to  a  case  in  which  the  indictment  alleges 
a  crime  cognizable  in  the  court  hj  which  the  judgment 
was  pronounced;  but  they  deny  their  application  to  a  ease 
in  which  the  indictment  charges  an  offense  not  punish- 
able criminally  according  to  the  law  of  the  land.  But 
with  what  propriety  can  this  court  look  into  the  indict- 
ment? We  have  no  power  to  examine  the  proceedings 
on  a  writ  of  error,  and  it  would  be  strange  if,  under  color 
of  a  writ  to  liberate  an  individual  from  unlawful  impris- 
onment, we  could  substantially  reverse  a  judgment  which 
the  law  has  placed  beyond  our  controL  An  imprison- 
ment under  a  judgment  cannot  be  unlawful,  unless  thai 
judgment  be  an  absolute  nullity;  and  it  is  not  a  nullity  if 
the  court  has  general  jurisdiction  of  the  subject,  although 
it  should  be  erroneous.  The  circuit  court  for  the  District 
of  Columbia  is  a  court  of  record  having  general  jurisdic- 
tion over  criminal  cases.  An  offense  cognizable  in  any 
court  is  cognizable  in  that  court.  If  the  offense  be 
punishable  by  law,  that  court  is  competent  to  inflict  the 
punishment.  The  judgment  of  such  a  tribunal  has  all 
the  obligation  which  the  judgment  of  any  tribunal  can 
have.^  To  determine  whether  the  offense  charged  in  the 
indictment  be  legally  punishable  or  not,  is  among  the 
most  unquestionable  of  its  powers  and  duties.  The  de- 
cision of  this  question  is  the  exercise  of  jurisdiction, 
whether  the  judgment  be  for  or  against  the  prisoner. 
The  judgment  is  equally  binding  in  the  one  case  and  in 
the  other;  and  must  remain  in  full  force,  unless  reversed 
regularly  by  a  superior  court  capable  of  reversing  it.  If 
this  judgment  be  obligatory,  no  court  can  look  behind  it 
If  it  be  a  nullity,  the  officer  who  obeys  it  is  guilty  of  false 
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imprisonment.    Would  the  counsel  for  the  prisoner  at- 
tempt to  maintain  this  position?'' 

After  an  extensive  review  of  the  authoritieSi  the  chief 
justice  thus  concluded:  ^'Without  looking  into  the  indict- 
ments under  which  the  prosecution  against  the  prisoner 
was  conducted,  we  are  unanimously  of  opinion  that  the 
judgment  of  a  court  of  general  criminal  jurisdiction  justi- 
fies his  imprisonment,  and  that  the  writ  of  habeas  corpus 
ought  not  to  be  awarded.''  So  in  a  very  recent  case,  the 
same  court  adhered  to  the  spirit  of  its  earlier  decisions, 
saying:  ''Whether  an  act  charged  in  an  indictment  is  or 
is  not  a  crime  by  the  law  which  the  court  administers,  is 
a  question  to  be  met  at  every  stage  of  criminal  proceed- 
ings; on  motions  to  quash  the  indictment,  on  demurrers, 
on  motions  to  arrest  judgments,  etc.  The  court  may  err, 
but  it  has  jurisdiction  of  the  question.  If  it  errs,  there 
is  no  remedy  after  final  judgment,  unless  a  writ  of  error 
lies  to  some  superior  court."  ^ 

These  cases,  especially  the  one  last  cited,  unquestion- 
ably afiSrm  that  one  indicted  and  convicted  in  one  of  the 
national  courts  of  an  act,  and  sentenced  to  imprisonment 
as  a  punishment  therefor,  cannot  insist,  upon  habeas  corpus , 
that  such  act  is  **  not  a  crime  by  any  act  of  Congress,  and 
that  as  the  courts  of  the  United  States  have  no  common- 
law  jurisdiction  of  crimes,  the  district  court  had  no  juris- 
diction to  try  him  for  the  offense."  In  the  Watkins  case,' 
there  is  no  suggestion,  either  in  the  opinion  of  the  court 
or  the  reported  argument  of  counsel,  that  the  present- 
ments under  which  the  prisoner  had  been  convicted  were 
defective  in  form  or  substance,  or  that  the  act  charged 
therein  was  not  criminal,  the  chief,  if  not  the  only,  con- 
tention being  that  the  court  in  which  the  conviction 
was  had  had  not  been  invested  with  jurisdiction  of  the 
offense  charged.    In  the  Parks  case,*  there  was  an  un- 

1  Bz  pwto  Pteki,  9317.  R.  20;  Mo-  GMes,  24  Kan.  700;  In  n  Coy,  127 

LMgfalin  V.  Btohiflon,  127  Ind.  474;  22  U.  S.  781. 

Am.  St.  Rep.  SSS;  Ez  parte  FU  Ki,  79  *  3  Pet.  193. 

OaL   634;    Prohibitory   Amendment  *  93  U.  8.  20L 
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doubted  attempt  to  charge  a  forgery  of  the  class  ptinish- 
able  under  section  6419  of  the  Revised  Statutes  of  the 
United  States,  and  it  was  ''  not  clear  and  free  from  all 
doubt  that  the  forgery  is  not  within  the  terms  of  the 
statute.''  Nevertheless  the  language  of  the  court  in  both 
cases  is  so  clear  and  emphatic  as  to  warrant  the  assertiou 
that  the  writ  of  habeas  corpus  will  not^  in  the  national 
courts,  secure  the  release  of  the  prisoner,  though  the  act 
of  which  he  has  been  convicted  is  an  innocent  one,  for  the 
punishment  of  which  no  authority  or  reason  can  be 
shown,  other  than  the  sentence  of  the  court  under  which 
he  is  held. 

If  it  be  assumed  that  the  court  has  jurisdiction  and 
power  to  punish  every  conceivable  act,  then  it  is  doubt- 
less true  that  any  deficiency  in  the  indictment  cannot  be 
a  cause  for  release  upon  habeas  corpus.  But  no  such  power 
has  ever  been  vested  in  any  of  our  courts.  They  have  been 
given  jurisdiction  to  try  and  punish  for  certain  offenses; 
but  they  have  no  power  to  try  and  sentence  a  citizen  for  an 
act  which  is  not  made  criminal  by  any  law.  Would  it  be 
claimed  that  under  an  indictment  charging  patriotism  or 
chastity,  the  defendant  could  be  held  in  custody,  and  put 
to  his  writ  of  error,  because,  forsooth,  the  court  in  which 
the  indictment  was  filed  was  vested  with  the  power  to  de- 
cide whether  chastity  and  patriotism  are  felonies  at  com- 
mon law  or  by  statute  ?  The  plain  answer  would  be,  that 
the  court  had  been  vested  with  no  criminal  jurisdiction 
over  these  subjects.  If  it  be  true,  as  written  by  Lord  Hale, 
that  a  prisoner  ought  to  be  discharged  if  detained  "for  a 
cause  for  which  a  man  ought  not  to  be  imprisoned,''  then 
there  must  be  cases  in  which  a  discharge  must  be  granted 
because  the  charge  of  which  conviction  has  been  had  is 
totally  devoid  of  criminality.  In  California  this  view 
has  prevailed,  and  a  prisoner  was  discharged,  though  be« 
fore  trial,  because  the  indictment  against  him  showed  no 
crimOi — nothing  which  the  court  had  jurisdiction  to  pun- 
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ish.^  If  the  complaint  or  information  upon  which  the 
conviction  was  secured  was  prosecuted  in  an  inferior 
court  of  special  and  limited  jurisdictioUi  there  is  strong 
reason  for  insisting  that  it  state  some  act  constituting  a 
crime,*  because  unless  such  act  is  charged,  there  is  a 
failure  to  show  any  subject  upon  which  the  court  had 
power  to  act  or  punish,  and  the  jurisdiction  of  such  a 
court  must  always  affirmatively  appear.  Thus  in  Kear- 
ny's case/  he  was  tried,  convicted,  and  sentenced  in  the 
police  court  of  the  city  and  county  of  San  Francisco, 
under  an  ordinance  thereof  providing  that  no  person 
shall  address  to  another,  or  utter  in  the  presence  of  an- 
other, any  words  having  a  tendency  to  create  a  breach  of 
the  peace.  The  court  construed  this  language  as  mean- 
ing that  the  person  against  and  of  whom  the  opprobrious 
words  were  uttered  must  be  present  so  that  he  might 
hear  them,  and  be  thereby  inclined  towards  a  breach  of 
the  peace;  and  that  as  the  complaint  failed  to  show  that 
such  person  was  present  or  heard  the  words  spoken,  it 
totally  failed  to  allege  a  cause  of  action.  '*  This,"  said  the 
court,  *'is  not  the  case  of  a  complaint  inartificially  drawn, 
which  intimates  the  existence  of  the  facts  necessary  to  the 
constitution  of  the  offense,  or  even  of  an  attempted  state- 
ment, insufficient  but  indicating  a  purpose  to  declare  on 
the  essential  facts.''  There  must  occasionally  occur  in- 
stances in  which  the  act  charged  is  so  clearly  one  not 
criminal  under  any  existing  law,  that  the  prisoner  must 
be  released,  whether  convicted  in  a  court  of  limited  and 
special  or  of  general  jurisdiction.* 

It  is  perhaps  impossible  to  prescribe  any  general  test 
by  which  to  determine  in  every  case  whether  an  indict- 
ment or  information,  confessedly  so  imperfect  that  a 
demurrer  thereto  must  have  been  sustained  had  it  been 
interposed,  will  so  support  a  conviction  founded  upon  it 

iIiitheMatterofCorr7ell22Gal.I7S.        •  Ez  parte  Kearny,  65  OaL  212. 
*  Ex  parte  MoNnlty,  77  CaL  164;       «  Pott,  aeoa.  624,  626. 
!I  Am.  St.  Bep.  257. 


I  623     ATTACKS  OM  JUDOMXNT8  BY  HABEAS  CORPUS.     1088 

that  the  person  convicted  cannot  obtain  his  release  upon 
Jiabea9  corpus.  If  it  appears  from  the  indictment,  whether 
with  technical  precision  or  not,  what  acts  the  accused 
committed,  and  they  are  not  criminal,  either  because 
there  is  no  law  declaring  them  criminal,  or  because  the 
law  so  declaring  is  itself  yoid  for  the  reason  that  the 
legislative  body  which  attempted  to  enact  it  had  no  power 
so  to  do,  then  the  prisoner  should  be  discharged,  for  the 
judicial  proceeding  against  him  has  merely  established 
that  he  was  guilty  of  an  act  for  which  no  court  hss  any 
power  to  punish  him.  If,  on  the  other  hand,  it  is  appar- 
ent from  the  record  that  the  grand  jury  or  some  other 
competent  accuser  has  attempted  to  charge  the  petitioner 
with  an  act  which  is  made  criminal  by  law,  and  such 
charge  has  resulted  in  his  conviction  and  sentence,  then 
he  should  be  remanded,  though  the  charge  was  not  made 
with  sufficient  accuracy  or  particularity  to  have  withstood 
a  demurrer  thereto.  In  the  one  case  there  is  an  accusa- 
tion and  conviction  of  a  non-criminal  act^  while  in  the 
other  there  is  a  conviction  of  a  criminal  act  based  upon 
an  accusation  inaccurately,  informally,  or  imperfectlj 
preferred,  but  yet  expressed  in  such  terms  that  the  person 
accused,  the  tribunal  convicting  and  sentencing  him,  and 
the  court  or  judge  appealed  to  upon  habe<u  corpus  must 
know  from  the  indictment  that  the  act  thus  charged 
and  found  to  have  been  committed  was  a  criminal  act, 
and,  as  such,  punishable  by  law. 

§  623.  Jarisdiction  over  the  Person  and  the  Subject- 
matter  may  be  inquired  into  upon  habeas  corpus,  and  if 
either  is  found  to  be  wanting,  the  judgment  will  be  deemed 
void,  and  the  imprisonment  as  without  lawful  authority. 
If  the  judge  or  court  which  pronounced  the  sentence  in  a 
court  or  judge  de  facto,  the  writ  of  habeas  corpus  cannot 
be  employed  as  a  substitute  for  quo  warranto  for  the  pur- 
pose of  trying  the  right  to  office  of  the  judge  who  pro- 
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nonnced  the  sentence.*  But  if  the  sentence  proceeds 
from  a  court  which  has  no  jurisdiction  over  the  suhject- 
matter,  —  no  power  to  try  the  cause  or  to  enter  judgment 
therein, — it  will  be  treated  as  void.*  In  criminal  prosecu- 
tions as  well  as  in  civil  actions,  the  jurisdiction  of  the 
court  over  the  subject-matter  must  be  called  into  action 
in  some  manner  sanctioned  by  law.  Thus,  because  the 
constitution  of  the  United  States  declares  that  ^  no  per- 
son shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of 
a  grand  jury,"  there  is  no  jurisdiction  over  a  crime  of  the 
class  designated  until  an  indictment  or  presentment 
therefor  has  been  found,  and  when  found,  it  cannot  be 
changed  without  resubmission  to  the  grand  jury;  if  it  is 
changed  by  order  of  the  court,  and  without  such  resub- 
mission, the  court  has  no  power  to  proceed,  and  if  it 
does  proceed,  any  resulting  judgment  of  conviction  is 
void.' 

Where  a  prisoner  is  confined  in  the  penitentiary  on  a 
judgment  for  an  offense  which  the  court  rendering  such 
judgment  had  no  jurisdiction  to  try,  he  will  be  discharged 
on  Jiabeoi  corpus,  as  where  a  free  colored  person  was  con- 
victed in  a  court  of  oyer  and  terminer  for  petty  larceny, 
which  the  statute  made  triable  only  by  a  justice.*  So 
where  a  prisoner  was  convicted  by  a  military  commis- 
sion sitting  in  a  state  in  which  the  operations  of  the  civil 
courts  were  unobstructed.*  So  where  a  prisoner  was  com- 
mitted by  a  justice  holding  an  inquest  super  visum  eorpo* 
riSf  without  being  authorized  to  hold  such  inquest.*  The 
jurisdiction  of  the  legislature  to  imprison  a  contumacious 
witness  may  be  inquired  into  on  Jiaheaa  corpus?    Where  a 


I   0m6,    Chue   Dea   364;  parte    Yarborongh,   110   IT.   a   S61; 

Brown    r.    United     States,    2    Am.  State  v.  West,  42  Minn.  147. 
L.  T.,  N.  a,  464;  In   re  Griffin,  2        *  Ex  parte  Bain,  121   U.  a  1;  Bz 

Am.    L.    T.    93;    Sheehan's   Case,   4  parte  Wilson,  114  U.  S.  417. 
Cent.  K  J.  524;  122   Masa.  446;  28        «  Cropper  v.  Com.,  2  Kob.  (Va.)  842^ 
Am.   Rep.   374;  State  v.   Bloom,   17        *  Ex  parte  Milligan,  4  Wall.  2. 
Wia.  621.  *  Ex  parte  Schnlti,  6  Wheat  269. 

•  Miller  «.   Snyder,  6  IncL   1;  Ez        *  Falvey  v.  Maanng,  7  Wia.  630. 
Juna.  IL— 69 
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prisoner  was  convicted  in  a  state  court  of  perjury  eom« 
mitted  before  a  United  States  commissioner,  he  was  dis- 
charged  on  habeas  corpus  by  the  United  States  circuit 
court  on  the  ground  that  a  state  court  had  no  jurisdiction 
of  that  offense.^  Where  it  appears  on  the  face  of  the  rec- 
ord that  a  justice  has  exceeded  his  jurisdiction  by  issuing 
execution  for  a  greater  sum  than  allowed  by  law,  the  pris- 
oner will  be  discharged  on  habeas  carpus.^  So  where  a 
magistrate  issued  a  warrant  for  the  arrest  of  a  witness 
for  non-attendance  before  him,  the  cause  in  which  his 
testimony  was  required  having  been  terminated  before 
the  warrant  issued,  it  was  decided  on  haJ>eas  carpus  that 
the  issuance  of  such  warrant  was  in  excess  of  the  magis- 
trate's jurisdiction,  and  the  prisoner  was  discharged.' 

The  question  of  jurisdiction  over  the  subject-matter 
may,  either  in  fact  or  in  legal  contemplation,  become 
one  of  the  issues  to  be  tried,  and  the  very  fact  of  convic- 
tion may  show  that  jurisdiction  over  it  existed.  Thus 
if  an  indictment  charges  that  an  offense  was  committed 
within  certain  territorial  limits,  over  which  the  court  has 
jurisdiction,  whether  the  offense  was  so  committed  is  one 
of  the  questions  to  be  submitted  to  the  jury,  and  by  them 
determined,  and  after  they  have  decided  this  question  by 
pronouncing  their  verdict  of  guilty  as  charged,  the  de- 
fendant cannot  relitigate  this  issue  on  hstbeas  eorpui-* 
It  is  in  all  cases  essential  that  the  prisoner  should  have 
been  brought  under  the  jurisdiction  of  the  court  which 
tried  him,  or  which  gave  the  judgment  under  which  the 
right  to  detain  him  is  claimed.  He  must  have  his  day 
in  court.  In  most  cases  he  must  have  been  arrested  or 
otherwise  brought  before  the  court,  and  we  apprehend 
that  personal  notice  is  always  essentiaL*  Where  the  want 
of  jurisdiction  over  the  person  appears  from  the  returner 

*  Bz  parte  Bridges,  2  Wooda,  428.  pie  9.  Liiooiiib^  00  N.  Y.  S71|  19  An. 

*  <^yff«r  V  Stoy,  1  DaU.  18&  £ep.  211. 

•  Clark's  GaM,  12  Cash.  320.  »  Mead  «.  Depa^  Manhsl  of  Vii^ 

•  Matter  of  Kewton,  16  Com.  B.  97;  ginia»  8  Wheel  OL  C.  669;  Rex  « 
24  L.  J.  Com.  P.  148;  3  Com.  L.  R.  ChanoeUor,  1  Strange^  6S7|  BejneUs 
1122;  1  Jar..  N.  a,  591  (Q.  B.);  Peo-  si  Onn%  7  Oow.  S69l 


1091       ATTACKS  ON  JUDGMENTS  BY  HABEAS  0OBPU8.      §  624 

from  the  record  in  the  action  in  which  the  judgment  was 
pronounced,  the  case  is  free  from  emharrassment,  and  the 
prisoner  must  he  discharged.  With  respect  to  cases  in 
which  the  record  does  not  disclose  the  jurisdictional  in- 
firmity, we  apprehend  that  there  is  a  want  of  harmony 
in  the  decisions  arising  put  of  the  great  divergence 
in  the  opinions  of  courts  upon  the  extent  to  which  col- 
lateral assaults  upon  judgments  may  be  carried.  With 
respect  to  courts  of  record  of  general  jurisdiction,  partic- 
ularly if  proceeding  by  trial  by  jury,  they  will  be  pre- 
sumed to  have  proceeded  rightfully.  When  such  courts 
are  acting  in  pursuance  of  a  special  and  limited  jurisdic- 
tion conferred  by  statute,  and  distinct  from  their  general 
jurisdiction,  the  same  presumption  in  their  favor  exists 
in  some  of  the  states.^  Jurisdiction  must  include,  in 
addition  to  the  power  to  hear  and  determine,  the  power 
to  grant  the  relief  which  the  court  assumed  to  grant. 
Hence  if  a  court  directs  a  litigant  to  do  something,  the 
doing  of  which  it  has  no  power  to  direct,*  as  where  it 
commands  a  defendant  to  appear  in  person  when  he  has 
the  right  to  appear  by  attorney,  and  then  commits  him 
for  contempt  in  not  appearing  in  person,  he  must  be 
released  on  JiaheM  corpus.^  The  same  result  follows  dis- 
obedience to  an  order  requiring  a  debtor  to  surrender 
certain  property  to  be  applied  in  satisfaction  of  a  judg- 
ment, when  the  statute  under  which  the  order  was  made 
is  unconstitutional.* 

§  624.  Conviction  without  Authority  of  Law.  —  In  a 
preceding  section*  we  considered  the  question  whether 
the  prisoner  could  be  discharged  because  of  defects  in 
the  indictment  or  information.  The  cases  there  referred 
to,  while  they  may  in  one  sense  be  said  to  involve  the 

1  DMkwd  Ik   state,  8S  Md.    ISd.  *  Bz  parte  Qordon,  Sup.  Ot  CaL, 

Upon  the  general  aabjeot  of  juiisdio-  Deo.  1S91. 

tion  and  preenmptiona   thereof  lee  'Ex  parte  Qvaoe^  IS  Iowa,  SOS;  79 

Hurd  on  Mabeae  Oorpni,  870.  Am.  Deo.  620. 

>  Ez  parte  Fiih,  118  U.  S.  718;  Bz  ^  AfUe,  mo.  9A 
parte  Rowland,  104  U.  GL  604;  In  re 
Ayen»  123  U.  8.  443. 
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inquiry  whether  the  conviction  was  without  the  authority 
of  laWy  or  in  the  absence  of  the  allegation  of  facts  which 
the  existing  laws  made  punishable  as  a  crimoi  yet  gener- 
ally  involved  mere  questions  of  the  sufficiency  of  plead- 
ings.  The  question  of  which  we  now  wish  to  speak  ii 
not  so  much  one  of  pleading;  it  is,  whether  it  may  be 
shown  that  the  act  of  which  the  judgment  shows  a  con« 
viction  is,  owing  to  some  defect  in  the  law,  or  owing  to 
the  absence  of  any  law,  upon  the  subject,  no  crime  at  alL 
It  may  be  said,  on  the  one  hand,  that  the  court  in  which 
the  prosecution  and  conviction  were  had  possessed  the 
jurisdiction  to  inquire  and  determine  what  the  law  was; 
and  on  the  other,  that  the  conviction  of  a  lawful  and 
innocent  act  cannot  warrant  the  deprivation  of  the  lib- 
erty of  the  citizen  or  the  infliction  of  any  other  punish- 
ment on  him.  In  some  of  the  cases  convictions  have 
been  had  under  statutes  standing  unrepealed  upon  the 
books,  and  the  discharge  of  the  prisoner  on  habeas  carpui 
has  been  claimed  on  the  ground  that  such  statutes  were 
uuconstitutional  and  void,  and  therefore  that  the  act  of 
which  the  prisoner  was  convicted  was  not  criminal.  An 
unconstitutional  enactment  is  never  a  law;  and  if  there 
can  be  a  case  in  which  a  conviction  is  illegal  and  without 
jurisdiction,  it  seems  that  such  a  case  is  presented  when 
it  appears  either  that  there  is  no  law  making  criminal 
the  idleged  crime,  or  authorizing  its  prosecution  in  the 
court  wherein  the  sentence  has  been  imposed.  Neverthe- 
less, a  number  of  the  adjudications  upon  this  subject 
affirm  that  the  constitutionality  of  the  law  is  a  ques- 
tion which  the  court  convicting  may  determine;  and  that 
a  conviction  necessarily  affirms  the  constitutionality  of 
the  statute;  and  that  this  affirmance  cannot  be  avoided 
on  Jiabeaa  corpus}  So  it  has  been  held  that  on  habeoi 
eorjnu  the  force  of  the  conviction  cannot  be  destroyed 

>  Matter  of  Underwood,  90  Mich,    pftrte  Fuher,  6  Neb.  309;  Ex  puti 
602;    Bx  parte    Booth,   3  Wis.   145;    BoauunghanMn^  91  Mo.  SOL 
Mattw  of  Harrti»  47  Mo.  164;  £z 
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by  showing  that  the  statute  authorizing  it  had  been  re- 
pealed before  the  judgment  was  rendered/  or  that  it  was 
entered  as  the  result  of  a  prosecution  under  a  void  ordi- 
nance of  a  municipal  corporation.'  The  decisions  so  far 
cited  in  the  present  section  do  not  commend  themselves 
to  our  understanding,  and  unavoidably  support  the  con- 
clusion that  the  citizen  may  not  obtain  release  upon 
habects  corpus^  although  it  appears  that  the  act  of  which 
he  was  convicted  was  not  criminal  under  the  laws  of  his 
country,  or  even  that  the  constitution  of  the  state  or 
nation  has  put  it  beyond  the  legislative  power  to  punish 
such  act  as  an  offense.  With  respect  to  unconstitutional 
statutes,  we  rather  yield  our  assent  to  the  reasoning  thus 
expressed  by  Mr.  Justice  Bradley  in  the  supreme  court  of 
the  United  States:'  ''The  validity  of  the  judgments  is 
assailed  on  the  ground  that  the  acts  of  Congress  under 
which  the  indictments  were  found  are  unconstitutional. 
If  this  position  is  well  taken,  it  affects  the  foundation  of 
the  whole  proceedings.  An  unconstitutional  law.  is  void, 
and  is  as  no  law.  An  offense  created  by  it  is  not  a  crime. 
A  conviction  under  it  is  not  merely  erroneous,  but  is  ille- 
gal and  void,  and  cannot  be  a  legal  cause  of  imprison- 
ment. It  is  true,  if  no  writ  of  error  lies,  the  judgment 
may  be  final,  in  the  sense  that  there  may  be  no  means  of 
reversing  it.  But  personal  liberty  is  of  so  great  moment 
in  the  eye  of  the  law  that  the  judgment  of  an  inferior 
court  affecting  it  is  not  deemed  so  conclusive  but  that,  as 
we  have  seen,  the  question  of  the  court's  authority  to  try 
and  imprison  the  party  may  be  reviewed  in  haheas  earpxis 
by  a  superior  court  or  judge  having  authority  to  award 
the  writ.  We  are  satisfied  the  present  is  one  of  the  cases 
in  which  the  court  is  authorized  to  take  such  jurisdiction. 
We  think  so  because,  if  the  laws  are  unconstitutional  and 
void,  the  circuit  court  acquired  no  jurisdiction  of  the 

^  Bx  iNurte  Wiiiaton,  9  Key.  71;  In  *  Bz  parte  Siebold,  100  IT.  S.  876; 

n  Callicot^  8  BlatohL  89.  Herrick  v.  Smithy  1  Gray,  49;  61  Am. 

>  Piatt  V.  HarriMD,  6  Iowa,  79|  71  Deo.  381. 
Am.  Deo.  389. 
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causes/'  We  apprehend  that  the  courts  of  the  different 
states  win  yield  to  this  high  authority,  and  refuse  to  retain 
in  prison  persons  whose  only  crime  is  that  of  having 
violated  an  enactment  which  is  a  law  in  form  only,  and 
against  the  enforcement  of  which  the  people  have  stipu- 
lated in  their  fundamental  law.'  Upon  principle,  a  con- 
viction under  a  statute  which  has  been  repealed,  or  a 
municipal  ordinance  which  is  invalid,  cannot  warrant  the 
imprisonment  of  the  person  convictedi  and  he  should 
therefore  be  released  on  JiabedB  corpus} 

When  it  is  alleged  that  the  law  under  which  the  pris- 
oner has  been  convicted  is  void,  the  allegation,  if  sus- 
tained, must  rest  upon  one  of  two  grounds,  viz.:  1.  That 
the  legislative  body  which  passed  the  enactment  had  no 
power  to  do  so  under  any  circumstances;  or  2.  That  though 
such  body  had,  under  some  circumstances,  the  power  to 
make  such  enactment,  this  power  did  not  exist  in  the 
present  case  for  want  of  compliance  with  some  essential 
formality.  When  the  conviction  has  taken  place  under 
an  ordinance  of  a  municipal  corporation,  it  may,  we 
think,  be  shown  that  the  ordinance,  or  that  portion  of  it 
requisite  to  sustain  the  conviction,  is  void  because  the 
city  council  or  other  legislative  body  had  no  power  to 
enact  such  an  ordinance,*  but  we  have  been  unable  to  dis- 
cover any  authority  showing  whether  the  court  on  habeoi 
corpus  may  take  testimony  for  the  purpose  of  determining 
whether  the  ordinance  was  passed  or  published  with  due 
formality. 

All  courts  will  take  judicial  notice  of  the  general  laws 
of  the  laud,  and  if,  viewed  by  those  laws,  the  conviction 
and  sentence  is  for  an  act  possessing  **  a  clear  and  mani- 
fest want  of  criminality/'  the  prisoner  will  be  discharged. 

1  Bz pMie RownbUtt^  19  Ker.  480;  'Hinehbnrg  «.  Paopk,  S  OoL  145; 

S  Am.  St.  Rap.  901;  Bz  pwte  RoUina,  Bz  p«rto  Ormoe,  0   Tez.   App^  3S1; 

SO  Va.  3U;  Bz  parte  Mato»  19  Tez.  Bz  parte  Barnett»  30  Ala.  4S1;  FMple 

App.  112;  Brown  v.  Duffda,  66  Iowa,  «.  RtiB,  8  Pftrk  Cr.  216. 

108;  Whitoomb'tOaae,X20MaM.  118;  'Bz  parte  Baroett»   80  Ala,  461; 

21  Am.  Rep.  602.  People  «.  Roff,  8  Park.  Cr.  21(1 
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The  leading  authority  on  this  subject  is  BuaheVa  Case} 
**  There  twelve  jurymen  had  been  convicted  in  the  oyer 
and  terminer  for  rendering  a  verdict  (against  the  charge 
of  the  court)  acquitting  William  Penn  and  otherSi  who 
were  charged  with  meeting  in  conventicle.  Being  im« 
prisoned  for  refusing  to  pay  their  fines,  they  applied  to 
the  court  of  common  pleas  for  a  h<ibe(iB  corpus;  and  though 
the  courti  having  no  jurisdiction  in  criminal  matters, 
hesitated  to  grant  the  writ,  yet  having  granted  it,  they 
discharged  the  prisoners  on  the  ground  that  their  convic« 
tion  was  void,  inasmuch  as  jurymen  cannot  be  indicted 
for  rendering  any  verdict  they  choose.  The  opinion  of 
Chief  Justice  Vaughan  in  the  case  has  rarely  been  excelled 
for  judicial  eloquence."' 

Courts  have  no  power  to  try  and  punish  twice  for  the 
same  crime;  and  where  it  appears  by  the  record  that  the 
offense  for  which  the  prisoner  is  suffering  imprisonment 
is  one  for  which  he  has  been  already  convicted  and  pun- 
ished, he  must  be  released.  Thus  the  crime,  created  by 
the  act  of  Congress  of  March  22, 1882,  of  cohabiting  with 
more  than  one  woman,  is  a  continuous  offense,  and  not 
an  isolated  act;  and  every  conviction  under  this  statute 
includes  all  the  offenses  of  which  the  accused  was  guilty 
prior  to  the  finding  of  the  indictment  against  him,  and  if 
he  is  in  custody  under  a  subsequent  conviction  for  co» 
habiting  prior  to  the  finding  of  such  indictment,  though 
with  another  woman,  he  must  be  released.* 

§  625.  Sentence  not  Warranted  by  Law. — Jurisdiction 
is  ordinarily  defined  as  the  power  to  hear  and  determine, 
and  where  the  existence  of  this  power  is  conceded,  no 
mere  error  or  irregularity  in  its  exercise  can  ordinarily 
render  the  judgment  null.  A  person  may  be  indicted  for 
a  crime;  he  may  be  present  in  court,  and  the  court  may 
have  full  power  to  hear  and  determine  the  cause,  and  to 

^  T.  Jcnm,  18|  TMg1iui»  186|  6  *  In  re  Snow,  120  U.  8.  874;  In  n 
Bxfw.  Si  Tr.  999.  NelMo,  131  U.  &  11^ 

>b  parte  Siebold,  100 U.  &  876L 
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pronounce  sentence  in  the  event  that  a  verdict  of  gnittj 
should  be  returned  by  the  jury.  The  law  usually  pr^ 
scribes  what  this  sentence  shall  be,  or  at  least  prescribes 
certain  limits  within  which  the  sentence  must  be  confined, 
as  that  the  prisoner  shall  be  imprisoned  in  the  state 
prison  for  not  less  than  one  nor  more  than  ten  yesrs. 
If,  however,  the  court  should,  in  the  case  assumed,  sen- 
tence  the  prisoner  to  less  than  one  or  more  than  ten 
years,  its  sentence  is  clearly  not  warranted  by  the  law;  bat 
whether  its  action  is  a  mere  erroneous  exercise  of  jurisdie- 
tion,  and  therefore  voidable  only,  or  is  beyond  and  with* 
out  its  jurisdiction,  and  therefore  void,  is  a  more  difScnlt 
question.  In  the  case  of  Ex  parte  Shaw,^  the  prisoner 
having  been  convicted  of  horse-stealing,  and  having  been 
sentenced  to  one  year's  imprisonment,  when  the  statata 
required  such  sentence  to  be  for  not  less  than  three  years, 
was  brought  before  the  court  on  habeas  carpuSt  and  insisted 
by  his  counsel  that  the  judgment  was  void.  The  supreme 
court  thought  the  sentence  complained  of,  while  the  result 
of  error  or  mistake,  was  nevertheless  valid.  It  ought,  we 
think,  to  be  conceded  in  law,  as  in  mathematics,  that  the 
greater  number  always  contains  and  includes  the  less,  and 
that  the  power  to  impose  a  punishment  of  a  specified 
duration  includes  the  power  to  impose  a  punishment  of 
the  same  character  but  of  less  extent.  Directly  opposed 
to  this  view  is  the  opinion  of  Department  One  of  the 
supreme  court  of  California.'  Tl»e  prisoner  had  been 
convicted  in  a  police  court  having  jurisdiction  over  his 
person  and  over  the  offense  of  which  he  was  accused,  and 
the  law  required  him  to  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars,  or  by  imprisonment  not  exceed- 
ing thirty  days  in  case  the  fine  was  not  paid.  The  court 
fined  him  twenty  dollars  only,  and  directed  that  in  default 
in  the  payment  thereof  he  be  confined  in  the  county  jail 

1  Bz  parte  Shaw,  7  Ohio  81  SI;  70    to  thaooantyjftil.  instndof  tfiapeal. 
Am.  Dml  6ft.     8m  alto   Paopla  9.    tentiaiy.  formad  no  frond  far  di»- 


Ckvanagh,  S  Abb.  Pr.  S9,  whara  it  was    ohanra  on  Aoftoof  MryiM: 

aaid  that  error  in  ■antencing  a  priaoaar        *  b  parte  BarMrt^  OS  Od.  SSL 
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for  the  period  of  ten  days.  The  supreme  court  oonstrued 
the  statute  as  prohibiting  the  police  court,  in  the  case 
under  consideration,  from  imposing  any  fine  less  than 
one  hundred  dollars,  and  deemed  its  judgment  not  erro- 
neous merely,  but  void.  It  was  admitted  that  perhaps  if 
the  prisoner  had  appealed  the  judgment  would  not  have 
been  reversed,  because  upon  appeal  he  would  not  be  heard 
to  complain  of  an  error  which  did  not  injure  him,  and 
which  was  unmistakably  in  his  favor.  The  prisoner  was 
discharged.  This  case  is  very  extreme  in  its  character. 
It  is  perhaps  the  logical  result  of  other  cases  which  have 
declared  sentences  other  than  those  which  the  law  afl^ed, 
or  directed  the  court  to  affix,  as  being  without  the  author- 
ity of  law,  and  therefore  as  utterly  void. 

In  a  case  where  the  sentence  is  in  excess  of  that  sanc- 
tioned by  law,  the  equities  of  the  prisoner  are  much  more 
persuasive;  and  it  is  not  strange  that,  in  the  protection  of 
personal  liberty,  many  courts  have  declined  to  treat  such 
a  sentence  as  a  mere  error,  but  have,  at  least  as  to  such 
excess,  adjudged  it  to  be  void.  In  some  instances,  how- 
ever, such  sentences  have  been  sustained  on  habeas  eorpm. 
In  Ex  parte  Bond^  the  prisoner  had  been  convicted  of  an 
assault  with  intent  to  kill,  and  sentenced  to  confinement 
in  the  penitentiary,  and  it  appeared  that  such  offense  was 
not  punishable  by  confinement  in  such  prison.  The  su- 
preme court  held  that  as  the  court  a  quo  had  general 
jurisdiction  of  the  subject-matter,  its  judgment,  though 
erroneous,  was  voidable  only  by  appeal.  So  in  Ex  parte 
CrandaU,*  the  prisoner  was  prosecuted  upon  an  informa- 
tion against  him  for  an  assault  with  intent  to  kill.  The 
verdict  found  him  guilty  of  "  an  assault  as  charged  against 
him  in  the  indictment."  He  was  sentenced  to  imprison- 
ment in  the  county  jail  for  six  months,  and  to  pay  a  fine 
of  five  hundred  dollars  and  costs  of  prosecution,  taxed  at 
forty  dollars  and  eighty-nine  cents.  In  was  claimed  that 
the  court  had  no  power  to  impose  the  fine  in  addition  to 

>9S.a80;  so  Am.  Rep.  ao.  *S4Wiiul77. 
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the  imprisonment.    The  error,  if  any,  was  thought  not  to 
involve  the  jurisdiction  of  the  court,  and  the  prisoner  was 
remanded  to  the  custody  of  the  sheriff,  and  this  principle 
is  still  maintained  and  applied  in  the  courts  of  Wisconsin.' 
In  Ohio,  if  the  sentence  inflicted  is  in  excess  of  that  au- 
thorized by  law,  it  is  erroneous  merely,  and  not  absolutely 
void.     Belief  can  be  had  only  by  writ  of  error.*     In  New 
York  and  West  Virginia,  if  a  sentence  is  in  excess  of  that 
warranted  by  law,  **  the  whole  sentence  is  not  illegal  and 
void  because  of  the  excess,''  and  the  prisoner  may  be  sub. 
jected  to  that  part  of  the  sentence  which  was  authorized.* 
And  where  this  construction  of  the  law  is  adopted  by  the 
highest  court  iu  a  state,  relief  therefrom  cannot  be  had 
by  appeal  to  the  supreme  court  of  the  United  States. 
**  When  the  highest  court  of  a  state  holds  that  a  'judg- 
ment of  one  of  its  inferior  courts  imposing  punishment 
in  a  criminal  case  is  valid  and  binding  to  the  extent  in 
which  the  law  of  the  state  authorized  the  punishment, 
and  only  void  for  the  excess,  we  cannot  treat  it  as  wholly 
void,  there  being  no  principle  of  federal  law  involved  in 
such  ruling."  ^    In  the  year  1762,  Collyer  and  Capon  were 
brought  before  the  court  of  king's  bench  on  habeas  corpus, 
whereupon  it  appeared  that  they,  being  convicted  by  a 
court  of  quarter  sessions  of  an  assault  on  Thomas  Smith, 
were  '' committed  to   New  Prison,  Clerkenwell,  for  the 
space  of  one  month,  and  to  ask  pardon  upon  their  knees 
of  the  said  Thomas  Smith,  at  the  place  where  the  o£fonse 
was  committed,  and  to  cause  an  account  of  the  said  sen- 
tence  to  be  printed  in  the  Daily  Advertiser,  and  not  to  be 
discharged  out  of  prison  until  they  have  undergone  such 
imprisonment,  asked  such  pardon,  and  caused  such  ac- 
count to  be  published."    By  the  court:  "  Every  part  of 
the  judgment  is  illegal  except  the  imprisonment.    It  has 
been  said  that  the  proper  way  for  the  defendants  to  be 

>  In  !•  Qnham,  74  Wis.  460.  oarte  Mooney,  26  W.  Va.  86;  O  Am 

*  Bz  parte  Vaa  Hagan,  26  Ohio  St.    lUp.  60. 

432.  *  In  re  Gnham,  ISS  U.  &  46L 

*  People  9.  Baker,  89  N.  Y.  460;  Bx 
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relieved  against  any  part  of  this  judgment  is  by  writ  of 
error.  But  it  would  be  very  hard  that  the  defendants 
should  continue  in  prison  under  the  illegal  parts  of  this 
judgment,  until  they  can  obtain  a  reversal  of  those  parts 
upon  writ  of  error/' ^  The  prisoners  were  discharged. 
As  the  court  of  quarter  sessions  probably  had  no  power, 
in  any  case,  to  sentence  persons  to  ask  pardon  on  their 
kneeSy  or  to  publish  an  account  of  their  sentence,  their 
judgment  in  this  case  was  very  manifestly  without  any 
authority  in  law.  In  a  more  recent  case  the  judgment  of 
certain  justices  which,  among  other  matters,  required  the 
defendants  to  find  recognizances  not  to  offend  again  was, 
as  to  such  requirement,  treated  as  void,  because  in  excess 
of  the  law.'  This  decision  has  since  been  explained  by 
showing  that  it  arose  out  of  a  summary  conviction  to 
which  no  writ  of  error  applied;  and  the  court  refused  to 
follow  it  with  respect  to  an  order  made  by  a  judge  of  a 
court  of  general  and  competent  jurisdiction,  holding  that 
such  order  must  be  either  obeyed,  or  reversed  by  appeal 
or  writ  of  error.* 

In  Ex  parte  Page,^  the  prisoner,  after  conviction  for 
grand  larceny,  was  sentenced  to  imprisonment  for  ten 
years,  being  three  years  in  excess  of  the  greatest  term 
specified  by  law  as  a  punishment  for  such  crime.  He  was 
released  on  Jhdbeaa  eorptta,  on  the  ground  that  it  appeared 
from  the  record  itself,  and  without  any  resort  to  extrinsic 
evidence,  that  the  court  exceeded  its  jurisdiction.  In  this 
ease  the  judgment  was  treated  as  wholly  void,  and  the 
prisoner  released,  though  he  had  not  yet  been  imprisoned 
for  the  length  of  time  for  which  the  court  might  lawfully 
have  directed  his  imprisonment;  and  it  was  said  that,  "in 
England,  the  settled  practice  is,  that  where  an  inferior 
court  on  a  valid  indictment  transcends  its  power  in  pass- 
ing sentence,  by  giving  one  which  the  law  does  not  an- 

>  Rex  9.  CoUyar,  Sayers,  44.  6  Com.  B.  215;  12  Jiir.  99;  17  L.  J. 

*  In  re  Reynolds,   1  DowL   ft   L.  Com.  P.  106.    See  also  Brenan's  Osse, 
846.  69  Eng.  Com.  L.  492. 

•  Ex  parte  Donn,  6  Bowl,  k  L.  346;  <  49  Ma  29L 
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thorizei  the  superior  or  appellate  court  will  neither  pass 
the  proper  sentence  nor  send  back  the  record  to  the  court 
beloWi  in  order  that  they  may  do  so,  but  that  they  wiU 
reverse  the  judgment  and  discharge  the  prisoner."  ^  If 
upon  return  to  a  habeas  eorpi^s  it  appears  that  the  pris- 
oner has  been  committed  for  contempt,  no  limit  being 
fixed  for  his  imprisonment,  when  the  statute  prescribes 
that  such  imprisonment  shall  not  exceed  thirty  days,  ha 
may  be  discharged.' 

The  supreme  court  of  the  United  States  has  very  fully 
and  explicitly  committed  itself  to  the  doctrine  that  a  sen- 
tence or  decree,  though  made  by  a  court  haying  general  ju- 
risdiction over  the  person  and  subject-matter,  is,  whether 
in  proceedings  civil  or  criminal  as  to  any  relief  given  or 
sentence  imposed  beyond  that  authorized  by  law,  simply 
void.  Thus  the  district  courts  of  the  United  States  were, 
under  the  confiscation  act  of  July  17, 1862,  given  juris- 
diction over  certain  proceedings  in  rem  for  the  condem- 
nation and  sale  of  property  seized  by  the  United  States, 
and  alleged  to  belong  to  persons  who  had  been  engaged 
in  the  Rebellion,  or  had  given  aid  and  comfort  thereto. 
A  joint  resolution  of  Congress  passed  concurrently  vdth 
this  act  provided  that  no  proceedings  against  the  ofiender 
should  work  a  forfeiture  of  his  estate  beyond  his  natural 
life.  A  decree  against  the  property  of  French  Forrest 
was  so  worded  that  it  was  claimed  to  affect  all  his  estate, 
right,  title,  and  interest  in  the  property.  He  in  fact 
held  an  estate  in  fee-simple.  The  purchaser  nnder  this 
decree  therefore  insisted,  in  a  suit  brought  by  Forrest's 
heir,  that  the  latter  could  not  have  any  title  in  the  prem- 
ises, because  the  decree  and  the  sale  in  pursuance  thereo/ 
necessarily  transferred  the  fee,  and  left  nothing  for  the 
heir  to  inherit.  The  court  said  that  assuming  the  decres 
to  be  as  contended,  yet  the  power  of  the  district  court  un- 

1  Ex  parte  Page,  49  Mo.  29S;  citing       *  Shank's  Q^a^  16  Abb.  Pr.,  K.  8L, 
King  V,  Ellis,  5  Barn.  &  G.  395;  King    88. 
«.  Bonne,  7  Ad.  ft  EL  58. 
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der  the  act  did  not  extend  to  the  ordering  of  **  a  sale  which 
should  confer  upon  the  purchaser  rights  outlasting  the 
life  of  French  Forrest/'^    As  in  this  case  the  court  found 
that  the  decree  did  not  on  its  face,  when  taken  in  conneo* 
tion  with  the  statute,  hear  the  construction  claimed  by 
the  purchaser,  the  remarks  of  the  supreme  court  upon 
the  power  of  the  district  court  might  justly  be  regarded 
as  mere  dieta  but  for  the  fact  that  they  are  relied  upon  as 
authority  in  subsequent  cases,  and  particularly  in  Ex 
parte  Lange,  18  Wall.  163,  177.    In  the  latter  case,  Ed- 
ward Lauge  had  been  convicted  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York 
of  stealing,  purloining,  and  embezzling  certain  mail-bags 
belonging  to  the  post-ofBce  department,  and  thereupon 
had  been  sentenced  to  one  year's  imprisonment,  and  to 
pay  a  fine  of  two  hundred  dollars.    The  statute  author- 
ized the  court  to  imprison  or  fine,  but  not  to  do  both. 
Lange  was  at  once  committed  to  jail.    On  the  next  day 
he  paid  his  fine.  .  Five  days  after  the  original  sentence 
was  imposed,  and  four  days  after  the  fine  was  paid,  and 
while  be  was  yet  in  prison,  Lange  was  brought  into  the 
same  court  upon  habeas  corpus,  when  the  court  entered  an 
order  vacating  its  former  judgment,  and  again  sentenced 
the  prisoner  to  one  year's  imprisonment  from  the  date  of 
this  last  sentence.    A  petition  for  a  writ  of  Jhdbeas  corpus 
was  subsequently  presented  to  the  supreme  court,  which 
ordered  the  writ  to  issue,  and  with  it  a  writ  of  certiorari 
to  bring  up  the  records  and  proceedings  in  the  circuit 
court.     In  his  return  to  the  writ,  the  marshal  claimed  to 
hold  the  prisoner  under  the  last  sentence.    While  dis- 
claiming  any  right  to  review  upon  this  writ  the  proceed- 
ings of  the  circuit  court  for  mere  error,  the  supreme 
court  considered   itself  bound  to  inquire  whether  the 
former  court  had  not  exceeded  its  powers.    The  court,  in 
its  opinion,  proceeded  at  great  length  to  show  that  no 
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person  could  be  twice  pat  in  jeopardy  for  the  same  act 
or  upon  the  same  accusation,  and  that  the  true  reason  for 
this  was  that  no  person  should  be  twice  punished  for  the 
same  offense.  "For  of  what  avail/'  inquired  the  court, 
"  is  the  constitutional  protection  against  more  than  one 
trial  if  there  can  be  any  number  of  sentences  on  the 
same  verdict?''  The  final  conclusion  of  the  court  was 
that  the  prisoner  could  not  be  held  under  the  second  sen- 
tence, because  the  power  of  the  court  was  exhausted  bj 
the  first.  "Its  authority  was  ended.  All  further  exer- 
cise of  it  in  that  direction  was  forbidden  by  the  common 
law,  by  the  constitution,  and  by  the  dearest  principles  of 
personal  rights,  which  both  of  them  are  supposed  to 
maintain/'  ^  It  was  upon  the  ground  that  but  one  sen- 
tence can  be  imposed  as  the  result  of  one  judgment  of 

>  Bx jMuie  Lange,  18  WaJL  178.  At  pritoner  and  of  the  offense  under  tfae 
pege  176  the  coart  aleo  eay:  "We  are  atatute.  It  by  no  meana  foUoiwa tiiat 
of  opinion  that  when  the  prisoner,  at  these  two  facta  make  Talid,  howew 
in  tma  ease,  by  reaaon  of  a  valid  jndg-  erroneous  it  may  be,  any  jndgnsnt 
ment^  had  fully  suffered  one  of  the  the  court  may  render  in  aiioh  case, 
alternative  punishments  to  which  alone  If  a  justice  of  the  peace,  baring  juris- 
the  law  subjected  him,  the  power  of  diction  to  fine  for  a  misdemeanor,  and 
the  court  to  punish  further  was  gone;  with  the  party  charged  properly  be- 
that  the  principle  we  haTO  discussed  fore  him,  should  render  a  judgment 
then  interpoeed  its  shield,  and  forbid  that  he  be  hun^,  it  would  aim^y  be 
that  he  should  be  punished  again  for  roid.  Why  Toid  f  Beoanse  he  had 
that  offense.  The  record  of  the  court's  no  power  to  render  audh  »  jndgmsoi 
proceedings,  at  the  moment  the  aeo-  So  if  a  oonrt  of  general  jurisdictioa 
ond  sentMice  was  rendered,  showed  should,  on  an  indiotment  for  libd, 
that  in  that  rery  case,  and  for  thnt  render  a  judgment  of  death  or  eim> 
Tory  offense,  the  prisoner  had  fully  fiscation  of  property,  it  would,  for  the 
performed,  completed,  and  endured  same  reason,  be  void.  Or  if  on  an  ia- 
one  of  the  alternative  puniahments  diotment  for  treason  the  eourt  sboald 
which  the  law  prescribe  for  that  render  a  judgment  of  attaint^  whereby 
offeuse,  and  had  suffered  fire  dnys'  the  heirs  of  the  criminal  oonld  not  in- 
imprisonment  on  account  of  the  other,  herit  hia  property,  which  should,  by 
It  thus  showed  the  oourt  that  its  power  the  judgment  of  the  oourt,  be  oonfis- 
to  punish  for  that  offense  was  at  an  oatea  to  the  atate,  it  would  be  void  ss 
encC  Unless  the  whole  dootrine  of  to  the  attainder,  because  in  excess  ef 
our  system  of  jurisprudence,  both  of  the  authority  of  the  oourt  and  by  tin 
the  constitution  and  the  common  law,  oonstitution."  In  a  anbaeouent  esss 
for  the  protection  of  personal  righta  the  aupreme  oonrt  explainea  the  fore- 
in  that  regard,  are  a  nullity,  the  an-  going  decision  as  follows;  " In  Sz  pacts 
thority  of  the  court  to  punish  the  Lange  we  proceeded  on  the  ground  that 
prisoner  was  gone.  The  power  was  when  the  court  rendered  its  saoond 
exhausted;  its  further  exercise  was  Jud^ent^  the  case  waa  entinlT  out 
prohibited.  It  was  error,  but  it  waa  of  ita  hands.  It  was  fwehu  qfiek  ia 
error  because  tiie  power  to  render  an^  regard  to  it.  The  judgment  mat  m- 
further  judgment  did  not  exist  It  is  dered  had  been  execntM  and  satisfied, 
no  anawer  to  this  to  say  that  the  court  The  subsequent  proceedings  are  thsr^ 
had  jurisdiction  of  the  person  of  the  fore,  aocoming  to  our  Tiew^  void.* 
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conviction  that  William  M.  Tweed  obtained  his  release 
upon  Juibeas  corpuSf  though  it  appeared  that  the  indict- 
ment upon  which  he  was  tried  and  found  guilty  charged 
many  distinct  offenses.' 

§  626.  The  National  Courts  and  judges  have  the  power 
to  issue  writs  of  habeas  corpus;*  and  the  writ  may  extend 
to  a  prisoner  who  is  in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States,  or  of  an  order, 
process,  or  decree  of  a  court  or  judge  thereof,  or  is  in  cus- 
tody in  violation  of  the  constitution,  or  of  a  law  or  treaty 
of  the  United  States;  or  being  a  subject  or  citizen  of  a 
foreign  state,  and  domiciled  therein,  is  in  custody  for  any 
act  done  or  omitted  under  any  alleged  right,  title,  author- 
ity,  privilege,  protection,  or  exemption  claimed  under 
the  commission,  order,  or  sanction  of  any  foreign  state, 
or  under  color  thereof,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations.''*  Under  this  section  it 
is  perfectly  obvious  that  persons  may  be  discharged  on 
habeas  corpiUf  though  convicted  after  a  regular  prosecution 
and  trial.  The  record  of  conviction  would  disclose  the 
act  for  which  the  sentence  was  imposed;  and  if  it  appeared 
to  be  one  of  the  acts  or  omissions  mentioned  in  the  Be- 
vised  Statutes,  or  if  the  imprisonment  appeared  to  be  in 
violation  of  the  constitution,  or  of  any  law  or  treaty  of 
the  United  States,  then  the  discharge  of  the  prisoner  fol- 
lows as  a  matter  of  course.^  But  the  national  courts  will 
not  assume  that  the  state  courts  will  deny  a  prisoner  any 
right  guaranteed  to  him  by  the  laws  or  constitution  of  the 
United  States,  or  punish  him  for  any  act  done  or  omitted 
in  pursuance  thereof;  and  they  will  not,  therefore,  in  the 
absence  of  special  circumstances,  interpose  until  the  de- 
fendant has  pursued  the  remedies  available  to  him  in  the 


>  PeopU  ex  nL  Tweed  «.  Liaoomb,  428;  In  re  Wong  Yang  Quy,  9  Rep. 

SON.  Y.  669;  19  Am.  Rep.  211.  SSS;  4  Paa  L.  J.  664;  6  Saw.  4^;  Kx 

'  IJ.  &  Rer.  State.,  eeoe.  761,  762.  parte  MoBeady,  1  High,  698;  Ex  parte 

•  U.  &  Rer.  SUtii.,  see.  763.  RoyaU,  117  U.  &  241;  la  m  Neagle, 

«  United  States  v,  McClay,  4  Gent  136  U.  &  1. 
L.  J.  266«  Sx  parte  Bridgee,  2  Woode, 
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state  courts;'  and  though  he  has  been  convicted  andien* 
tencedi  he  will  be  denied  a  writ  of  habecu  eorpva  it  it 
appears  that  the  question  is  one  which  may,  if  properly 
presented  by  the  record,  be  reviewed  in  the  supreme  eoort 
of  the  state,  and  if  there  decided  adversely  to  the  prisoner, 
may  be  brought  before  the  supreme  court  of  the  United 
States  by  a  writ  of  error.* 

>  Bz  parte  Boyall,  117  U.  a  SCOL  >  Sz  pwto  Vond^  117  U.  &  R& 
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by  compnlsioD,  Jndgment  agaimt,  Toid,  127. 
juriBdiction  of  ooarti  over,  689,  690. 

.     . .  See  JvBUDiCTiON;  Non-bssiduvts. 

Accident 

M  a  ground  for  relief  in  eqni^,  486,  600  «»  601. 
Aooount, 

dealing  upon,  when  pretnmed,  239!> 

items  o^  when  indiniible,  239. 
Acquittal, 

not  eyidenoe  in  eivil  oaeee^  319. 

what  proMoationi  a  bar  to^  in  criminal  caaee,  318. 

See  CBDmrAX.  P&osioutions. 
Action, 

by  adminittrator  on  Judgment  in  his  fayor,  217. 

for  breach  of  agreement  not  to  ene,  287. 

for  ooncealing  def enees  from  defendant^  287. 

for  credits  not  allowed,  286. 

for  obtaining  judgment  by  fraud,  perjury,  or  conspiracy,  289. 

for  restitution  of  property  after  judgment,  482. 

for  taking  judgment  oontrary-to  agreement^  286. 

marriage  of  female  defendant  does  not  abate,  160. 

money  paid  under  a  judgment  cannot  be  recovered  while  it  remains  in 
force,  286,  287. 

money  paid  under  judgment,  third  persons  may  recover,  288. 

premature,  judgment  in,  ii  not  an  estoppel,  260. 
Actions  Conflicting  with  Frior  Judgments, 

for  concealing  defenses,  287. 

for  credits  not  allowed,  286. 

for  not  dismissing  as  agreed,  292. 

Massachusetts  decisions  in  regard  to,  286. 

on  promise  to  apply  credit  on  a  judgment^  292. 
Aetions,  Judgment  Eetoi»pel  in, 

common  recovery,  294. 

distinctions  between  real  and  personal,  293. 

ejectment,  296-302. 

foreclosure,  303. 

partition,  304-307 

See  EsTOFFBL. 
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AMtUkM  OB  Judgment^  ' 

•ppMl*  whethsr  raspendi  right  W,  433. 

Mrign— ,  when  may  tiie  in  his  awn  name,  42L 

nttMhmcnt  of  propertj,  judgment  proonred  by,  will  not  rapport^  490w 

ooiti  in»  when  dented,  432. 

oonnty,  judgments  against^  not  enforoeeble  by,  432  a. 

deeieee,  enforcement  of,  by  action,  434. 

defenaei,  bankrnptoy  and  other  mattera  in  diaohacgs^  4Sfi> 

def enaei,  ooUneion,  when  ayailable  aa,  4S6b 

defeniei^  equitable,  435. 

defeniei^  errore  in  judgment  are  not^  43S. 

defenaei,  fraud,  436. 

defensei^  fraud  in  deo<^ying  defendant  within  tiie  itate  to  Mrre  pncas 
upon  him,  430. 

defenaei,  irregularitlaa  are  not^  433. 

defenaei^  jurisdictional  defects,  433. 

defenses,  matters  admissible  in  the  original  aotioB  aol  availalilo  ai^  4S8L 

defenses,  payment  before  judgment^  433. 

defenses,  payment  subsequent  to  judgment^  435* 

defenses,  peijury  in  former  aetion,  43S. 

defenses,  tiiird  persons,  what  may  interpoes^  433. 

•xeeutioo,  loss  of  right  to^  whether  defeati^  432. 

ezeooticn,  outstanding,  is  no  defense  to^  433: 

•xeootion,  right  o^  not  lost  by  pendemqr  ol^  440L 

final  judgments  are  essential  to^  438. 

interest^  whether  allowable  in,  44L 

judgment^  final,  necessary  to  sustain,  432i 

IsaTO  to  oommence,  when  necessary,  432. 

loat  judgment  record,  whether  sustainable  npon,  432  h, 

may  be  proeeouted  at  the  same  time  with  9ekrB/aeiatg  43& 

necessity  for,  whether  must  be  shown,  421. 

otphana'  oourta,  orders  o^  not  enforceable  by,  432i 

parties  defendant^  433. 

iatisfactioo,  improper  entiy  ol^  whether  dafaoH  4S& 

■orriTOfship  o^  438. 

TcndaUe  judgmenta  may  sustain*  433. 

who  may  maintain,  437. 
Ael2  of  OHioor^ 

what  are  treated  as  judicia],  331. 

when  justified  by  judgment^  629-^L 
A4JoaniiiMB.t 

of  juatioe's  eourt  without  day,  323. 

ef  term  of  oourt^  jurisdiotion  loat  by,  12L 
AdmiBlstration, 

grant  o^  is  a  decree  la  fwn,  307,  303L 

on  estate  of  liring  person,  319  a. 
Adminlstimton  ttad  Bzooatora, 

administrator  tU  toivf  non,  wheilier  hound  hf  fudgment  afainsi^  lOL 

creditors  and  legateei^  when  bound  by  judgment  against^  133. 
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Atfminiatrators  and  Bxeeators  (Oontinaed), 

grant  of  letters  teetamentary  or  ol  adminietration  to,  when  coUatenJl/ 
impeaohable,  120. 

heir  or  deviaee  not  bound  by  judgment  against^  163. 

in  diffurent  itates,  pririty  between,  163. 

judgment  in  favor  of,  Teste  legal  title  in  them,  217. 

judgments  against^  statutes  making  them  binding  on  heirs,  163  a. 

judgments  against,  whether  bind  them  as  heirs,  168^ 

lien  of  judgment  against,  368. 

priTity  with  creditors^  163. 

priTity  with  devisees,  163w 

priri^  with  heirs,  163. 

priTi^  with  other  administrators,  163. 

sureties  of,  when  bound  by  judgments  sgainst^  180. 

when  entitled  to  relief  in  equity,  606. 
Admiralty  Ooorta, 

aoquittal  in,  effeot  of,  as  res  judicata,  616. 

are  held  under  the  laws  of  nations,  613. 

court  defaeta,  judgment  of,  is  yalid,  614. 

enor  in  judgments  o^  618  a. 

fraud  as  a  ground  for  avoiding,  618  »• 

general  nature  of,  613. 

grounds  of  judgment  must  appear,  618. 

impeaching  judgments  of,  618  a. 

Judgments  of,  are  respected  by  sll  nations,  613. 

jurisdiction  of^  may  be  questioned,  614. 

lien  of  judgments  of,  406. 

priae  oonrts  cannot  sit  in  dominions  of  neutral  power,  614. 

rt»  juOooUa,  effect  of  judgments  of,  is  confined  to  persons  interested,  617. 

r€$  jmiicata,  effect  of  judgments  of,  as,  616-618. 

See  JuDomxTS  nr  Riil 
Admlwion, 

estoppel,  whether  results  from  judgment  founded  upon,  330,  331. 

judgment^  when  eyidenoe  as,  417  a. 
AdvanoM, 

lien  of  judgment  for,  307. 
Affidavit, 

for  publication  in  justices*  courts,  627« 

of  merits,  by  whom  to  be  made,  108. 

of  merits  cannot  be  controrerted,  109. 

of  merits  on  motion  to  yacate  judgment^  108. 
Aiter-aoqnired  Title, 

affected  by  lien  of  prior  judgment^  367. 

not  affected  by  estoppel  of  prior  judgment^  302,  329. 

not  subject  to  li$  pendens,  201. 

patent  for  lands,  whether  ii  an,  329. 

supplemental  pleading,  failure  to  assert  by,  329. 
Asmt, 

judgment  based  on  unauthorised  appearance  of^  128. 

may  ocmfess  a  judgment^  646r 


1254  IKDEX. 

]Uf«naeM  mw  to  Mottons;  Vol.  I*,  f|  1-SSS;  Vol.  H..  f|SS4-6ft. 

▲gr«6ment» 

oannot  •ztond  effeofc  of  Jadgment  m  re$  JudktOei,  271. 

diimiw]  of  rait  by,  when  a  bar,  262. 

tftking  Judgment  oontrary  to^  ground  for  relief  492L 

to  latiafy  jadgment  on  part  payment^  463. 
Alimonj, 

decree  granting  divorce,  whether  predndee  sabaeqiient  reooreiy  of.  314. 
AltaratloB  of  Judgment 

makes  it  Toid,  148  a. 
Alt«red  Judgment^ 

defendant  may  be  relievad  from,  490. 
AmbMHMdors, 

Jnriidiotion  over,  120  a* 
AiiMndiiieiit, 

of  pleading!,  effect  of^  aa  fif  pendem,  199. 

of  Yerifioation  to  raitain  jadgment  by  confeation,  650. 
Amendments  of  Jadgment  Entries, 

aotion  of  ooart  in  directing,  cannot  be  ayoided  collaterally,  74. 

alter  lapee  of  term,  what  allowable,  70. 

after  the  term  cannot  be  made  to  correct  the  jadgment  itaelf,  70L 

amoant  of  recovery,  amendments  in  respect  to^  60  b^  7L 

appeal  does  not  impair  power  to  make,  73. 

as  a  matter  of  conne,  when  allowable,  70. 

clerical  errors  and  omissions,  illostrations  of  corrections  by,  71« 

clerical  errors  and  onussions  may  be  corrected  by,  71. 

clerical  errors  and  omissions,  power  of  conrts  to  correct  by,  7L 

data  for,  63,  72.    . 

delay  in  applying  for,  73. 

discretion  of  court  in  ordering  or  denying,  74  a. 

daring  the  term  may  be  made  at  pleasure  of  the  courts  60. 

effect  of,  74. 

OTidence  upon  which,  may  be  made,  72. 

€x  parte,  when  proper,  72  a. 

how  made  on  the  records,  74. 

laches  in  applying  for,  73. 

lU  pendene,  amended  pleadings,  when  take  effect  as  notice,  199. 

matters  of  coarse,  what  may  be  inserted  as,  70. 

must  not  prejudice  third  persons,  74. 

not  allowable  to  correct  judicial  aotion,  70. 

notice  of  application  for,  when  required,  72  a» 

of  decrees,  70,  note. 

of  judgment  roll  by  supplying  omissions,  89  b. 

of  judgments,  not  allowed  after  lapse  of  term,  70. 

of  scire /adaa,  444. 

parties,  amendments  in  respect  to,  71. 

third  persons,  when  affected  by,  74. 

time  within  which  may  be  made,  73. 
Ancestor  and  Heir, 

privity  o^  168. 
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Appeal, 

absence  or  Iom  of  right  of,  does  not  limit  estoppel,  249. 

action  upon  jadgment,  right  of,  whether  suspended  by,  433,  602. 

atimony,  judgment  for  payment  of,  when  appealable,  36. 

allowed  from  what  judgments  in  criminal  cases,  21  a. 

amendment  of  judgment  record  after,  73. 

clerical  errors^  whether  may  be  corrected  by,  45. 

confession,  judgments  by,  whether  reviewable,  568. 

constructive  service  of  notice  of,  569. 

default,  judgments  by,  whether  reviewable  upon,  638,  640. 

effect  of,  upon  a  judgment  as  an  estoppel,  328. 

effect  of,  upon  judgment  liens,  382. 

equity,  relief  in,  not  barred  by,  496. 

errors  reyiewable  when  judgment  is  by  default,  640. 

estoppel  by  judgment,  whether  destroyed  by,  328. 

final  decrees,  what  appealable,  22-32. 

final  judgments  only  are  reviewable  upon,  16. 

foreign  judgments,  how  affected  by,  602. 

from  judgment,  time  for  taking,  when  commences  to  run,  40. 

from  judgments  by  confession,  668. 

from  what  judgments  allowable,  34,  36. 

in  attachment  suits,  what  judgments  final  so  as  to  permit,  21  b. 

in  criminal  cmm,  what  judgments  final  so  as  to  permit,  21  a. 

in  intervention  proceedings,  what  judgment  final  so  as  to  permit,  21  a 

Jurisdiction  of  the  court  must  appear  by  the  record,  637« 

lien  of  judgments  rendered  upon,  346. 

merger,  effect  of  judgment  ss,  not  destroyed  by,  218. 

non-residents,  notice  of,  when  may  be  served  upon,  120  » 

receiver,  judgment  appointing,  when  appealable,  35. 

relief  will  not  be  granted  for  errors  or  mistakes  in  prosecuting,  608. 

satisfaction  of  judgment^  whether  waives  right  of,  481  a. 

terminates  jurisdiction  of  lower  court,  121* 

time  for  taking,  when  commences,  40. 

unnecessary  and  premature,  33. 

vacating  judgments,  power  of,  not  destroyed  by,  90. 

vacating  judgments,  when  not  reviewable  by,  90. 
Appearance, 

what  does  not  confer  jurisdiction,  120  a. 
Arbitratloii, 

effect  of  proceedings  by,  as  reaJtuUcata,  320. 

entry  of  judgment  on  award,  55. 

general  submission  of  all  demands,  320,  321* 

matters  not  in  dispute,  effect  of,  upon,  322. 
Aaeignee, 

judgment  against  assignor,  when  binds,  166. 

of  debt,  garnishment,  when  bound  by  judgment  in,  167. 
AMdgnee  for  Benefit  of  Oreditora, 

foreclosure  against,  when  does  not  affect  him  in  his  capacity  of  aasignea 
166. 

when  may  impeach  a  judgment,  333. 
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Assignee  of  Debtor, 

priyity  with  orediton,  173. 
AMifnment  of  Judgments, 

aotion  egunit  Msignor  for  latitfyinf  Jadgmant^  426  a. 

aotion  by  Msignee  in  hit  own  name,  when  permitted,  421. 

aotion  by  assignee  in  national  oonrta,  421. 

'  agent's  antbority  to  make,  mnst  be  proved  bj  the  awignes^  490L 

at  common  law,  421. 

attorney  at  law  has  no  power  to  make,  490. 

by  ezeontion  sale,  422. 

by  parol,  422. 

by  transfer  of  oanse  of  aetion,  425. 

duties  to  which  subjeot»  427,  428. 

effect  o(  at  common  law,  42L 

how  made,  422. 

interests  assigned  to  different  person^  proceeds  most  be  ehaced  pro  rsta^ 
424. 

involnntary,  how  compelled,  422. 

is  subject  to  pre-existing  duties,  427. 

Judgment  not  yet  recovered,  when  may  be  assigned,  425b 

liability  of  assignor,  426  a. 

mistakes  and  defects  in,  422. 

notice  of,  when  and  how  mnst  be  given  Judgment  debtoTf  426L 

notice  to  assignee  from  judgment  record,  428. 

of  future  judgments,  425. 

order  for  proceeds,  or  some  part  thereof,  428L 

parol,  is  valid,  422. 

partial,  not  valid  without  assent  of  debtor,  42L 

payment  of  judgment  in  ignorance  of,  426. 

payment  to  judgment  creditor  after  notice  o(  426. 

prior  assignment  of  which  second  assignee  had  no  notioe^  429L 

purchase  of  property  by  assignee  under  his  Judgment;  427* 

rights  of  assignee  against  assignor,  426  a» 

rights  of  assignee  against  third  persons,  428. 

rights  of  assignee  against  prior  assignee,  429. 

rights  of  assignee  as  between  parties,  427. 

rights  of  assignee  on  reversal,  482;  484. 

rights  passing  by,  at  common  law,  421. 

rights  passing  ¥rith  the  assignment^  431. 

secret  agreement^  effect  of,  on  assignee,  427,  428. 

set-off  of  judgments  after,  427,  467  a. 

statute  authorizing  assignment  of  contracts  does  not  anthorias^  4SL 

statutory  mode  is  not  exclusive,  422. 

tort,  judgment  founded  upon,  when  becomes  assignable,  425. 

transfers  all  rights  and  remedies  to  which  assignor  was  entitled,  431. 

transfers  the  cause  of  action,  431. 

vacating  judgment  after,  427. 

waives  right  to  complain  of  judgment  for  fraud,  431. 
*   warranty  implied  by,  426  a. 

who  may  make,  422. 
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Aadgnor  and  Assignee, 

privity  between,  166,  186. 
Atteohmenta, 

aotion  on  judgment  based  npon,  is  not  sustainable,  435. 

dismisial,  dissolution,  or  quashing  order  direoting,  whethes  appealable 
as  a  final  judgment,  21  b. 

in  actions  on  judgmenti^  4. 

Judgments  in,  when  and  to  what  extent  In  rem,  607  a. 

judgments  procured  by,  673. 

Jurisdiction  in,  126. 

liens  oi,  merge  in  the  judgment  liens,  338. 

must  be  sustained  by  cause  of  action  on  which  the  writ  may  properly 
issue,  126. 

of  property  of  non-residents,  and  judgments  founded  thereon,  120  tu 

summons  must  be  served,  to  authorise  judgment  in,  126. 
Attack,  OoUateraL    See  Ck>LLATi&AL  Attagk;  Bstoppbl;  IxFEAicaoaaKTi 

JVDOMXMTB  BT  DOAULT;  JUBIBDIOnON. 

Attorney  at  Iaw, 

appearance  by,  history  of,  128. 

appearance  in  absence  of  authority  as  ground  for  vacation  of  Judg- 
ment»  08. 

appearance  in  absence  of  authority  as  ground  for  relief,  499,  600,  608. 

appearance  in  absence  of  authority  as  ground  for  relief  against  pur- 
chasers, 609,  610. 

appearance  by,  presumed  to    ave  been  authorised,  128. 

appearance  by,  ratification  of,  what  is,  128. 

appearance  of,  without  authority,  effect  of,  when  he  is  insolvent,  497. 

appearance  of,  without  authority,  whether  a  ground  for  relief  in  equity, 
497. 

appearance,  whether  authority  to  appear  may  be  questioned  in  action  on 
judgment  from  another  state,  663. 

authority  of,  when  presumed,  128. 

compromise,  power  of,  to  make,  463. 

lieu  of,  for  fees  and  costs,  purchasers  pendenie  lite  must  take  notice  o^ 
211. 

negUgence  of,  as  a  ground  for  relief  in  equity,  600. 

negligence  of,  as  ground  for  vacating  judgment,  112L 

notice  may  be  served  upon,  after  judgment^  142. 

notice  of  lien  of,  211. 

notice  of  motion  to  vacate  judgment  may  be  served  on,  l03,  105. 

payment  of  judgment  to,  462,  463. 

power  of,  to  compromise,  463. 

presumption  of  authority  to  appear,  499. 

presumption  of  authority,  whether  indisputable,  128. 

purchase  by,  at  execution  sale,  how  affected  by  reversal,  484. 

unauthorised  act  of  attorney  who  was  authorised  to  appear,  600. 

vacating  judgments  on  motion  for  unauthorised  appearance  of,  98. 
Audita  Quer^a, 

definition  of  writ  of,  95. 
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Audita  Querela  (Continaed), 

defense*  accming  ■inoe  jodgment,  95. 

equitable  defenses  no  ground  for,  95. 

history  of  writ  of,  95. 

purpose  of  writ  of,  95. 

record  may  be  contradicted,  95. 

who  entitled  to  relief  by,  95. 
Authentieation, 

of  foreign  judgments,  414. 

of  judgments  of  courts  of  other  states.  411-413. 
Autrefoii  Attaint, 

effect  of  plea  of,  225. 
Awards, 

effect  of,  as  estoppels,  S20. 

matters  not  in  dispute  cannot  be  settled  by,  322. 

relief  from  equity  in,  484  a. 

title  to  real  property,  when  may  be  settled  by,  322. 

upon  submissions  of  all  demands,  320. 

See  EaroppBL. 
Bailor  and  Bailee, 

privity  of,  166,  183. 
Bankruptcy^  and  Insolvency  Proceedings, 

action  on  judgments,  when  a  defense  to,  436. 

adjudications  in,  bind  all  persons,  607. 

adjudications  in,  effect  of,  m  rem,  607. 

assignee,  when  bound  by  judgment  entered  in  suit  pending  agpinst 
bankrupt,  208. 

causes  for  which  judgments  may  be  impeached  in,  337  a. 

discharge  granted  in,  effect  of,  in  rem,  607. 

discharge  in,  cannot  be  impeached  for  error  or  irregularity,  337  a. 

discharge  in,  does  not  affect  judgments  subsequently  rendered,  337  a. 

foreign,  discharge  of  debts  in,  effect  of,  605  b. 

foreign,  transfers  of  property  made  by,  605  \k 

judgments  after  discharge  in,  332. 

judgments  are  not  discharged  by,  unless  the  cause  on  whidi  tiiey  art 
based  would  also  be  discharged,  245. 

judgments  on  causes  of  action  arising  in  another  state,  when  released 
by,  245. 

judgments  on  contracts  may  not  be  impaired  by,  4. 

judgments  on  torts  may  be  impaired  by,  4. 

judgments  recovered  pending,  when  affected  by,  245. 

lien  of  judgment  not  released  by,  391. 

non-resident  creditors  cannot  be  affected  by,  605  b. 

proceedings  in,  when  is  rem,  '607* 
Bank  Bills, 

payment  of  judgment  in,  463. 
Beneficial  Associations, 

decisions  of,  531. 
Bill  Dismissed, 

when  a  bar  to  furtber  action,  270. 


INDBX.  1259 

Seferenees  are  to  ••otions;  Y&L  X.,  ^  1-83S;  Tol.  IT.,  f|SS4-6S9* 

BUI  of  Beviaw, 

barred  by  fonner  bill»  323. 

when  neoessary  to  obtain  relief  from  decreet,  4S&. 
Blmnks 

in  judgment  entry,  and  the  filling  thereof,  49* 
Board  of  8npennsors» 

deoitions  of,  631. 
Burden  of  Proof 

reepeeting  ezistenoe  or  non>eziitenoe  of  estoppel,  276. 
Oaaada, 

eflfect  of  foreign  judgment  in,  696,  note. 

no  action  on  judgment  of  diviaion  oonrt,  432, 
Oapiatur, 

judgment  of,  8. 
Carrier, 

judgment  in  faTor  of,  for  freight  ban  action  for  failure  to  deliver  in  due 

time,  282. 
Oaae, 

judgment  in,  when  oonclunve  in  other  actiona,  310. 

Oavee  of  Action, 

fraud  in,  IB  no  ground  for  relief  in  equity,  489. 

unconatitutional,  no  ground  for  relief  in  equity,  487 

Oertiflcate 

to  authenticate  judgment  of  a  nater  state,  412. 

Oestn^  que  Trust, 

when  all  need  not  be  made  parties,  157. 

when  some  may  be  sued  as  representing  all,  167. 

Ohoees  in  Action, 

U»  pendens,  are  subject  to  law  of,  194. 

Olaim 

allowed  by  law  is  merged  as  by  judgment,  222. 

OlaMdfication, 

common  to  both  judgments  and  decrees,  12-14. 

of  decrees,  9-11. 

of  grounds  of  relief  in  equity,  488. 

of  judgments,  7,  8. 

of  judgments  not  on  the  merits.  263. 

Clerical  Brrors, 

correction  of,  71. 

Olark  of  Oourt, 

act  of,  if  erroneous  merely,  is  valid,  129,  634. 

act  o^  if  unauthorized,  is  void,  129,  533. 

acts  ministerially,  633. 

may  act  though  the  judge  is  disqualified,  635. 

Oo-defimdants, 

judgment,  when  conclusive  of  their  rights  as  against  one  another,  158,  227. 

right  of  one  to  subrogation  on  paying  entire  judgment^  472. 

Ooin  Judgment, 

power  of  courts  to  enter,  3. 
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OoUatoral  Attock, 

habea$  corpm  ia  a,  619. 
See  Ebtoppil;  Impk^ohivo;  JvusDionoN;  Juimhsmtb  bt  DxrAinx. 
OoUatwral  Beomity 

not  merged  by  jndgmeat  on  the  principal  deM^  S20. 
OollaaioB, 

aroide  eetoppel,  200. 

impeaching  jadgment  for,  834,  886. 
Oolumbia,  Diitriot  of^ 

jadgment  in,  treated  as  foreign,  604  a^ 
Oommenoemont 

of  lU  pmden$t  191. 
Oommon  BoooTsry, 

elfoct  of,  as  an  estoppel,  294. 
OompUint, 

presumed  that  written  one  is  required  in  all  countries,  003. 
Ck»mproiiiia«, 

attorney  at  law  has  no  power  to  make,  468. 

by  which  less  than  amount  due  on  judgment  is  accepted  as  payimat  ia 
fuU,  468. 
Ooncealmont, 

when  ground  for  relief  in  equity,  491,  498. 
Oondmnnation 

in  eminent  domain  proceedings,  judgment  of.  as  a  merger  of  osiMi  d 
action,  222. 
Oonfedarate  Kotea, 

payment  of  judgments  by,  468. 
Oonfederate  States, 

judgments  and  judicial  proceedings  of,  604. 

legislatures  of,  were  legislatures  de/aeto,  604. 
OonlwMiion  of  Judgments  without  Action, 

acceptance  by  plaintiff  is  essential,  M8. 

amendments  of  statements,  649. 

appeal  from,  right  of  defendant  to  prosecute,  65& 

before  demand  is  due,  646. 

by  agent»  power  of,  when  exists,  646. 

by  agents,  for  sum  greater  than  authorised,  646. 

by  corporation,  who  may  make,  for,  646. 

by  husband  in  favor  of  his  wife,  646 

by  minors,  646. 

by  one  partner  or  joint  obligor,  646. 

by  persons  under  disability,  646. 

by  public  officers,  646 

by  trustees,  646. 

causes  of  action  upon  which  may  be  confessed,  646. 

creditor's  assent  to,  it  essential,  648. 

confirmation  of,  and  its  effect^  643. 

construction  of  statutes  regarding,  648. 

effect  of,  668  a. 
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CkmfcMdon  of  Jndgmente  without  Action  (Continned), 

errors  in  writ  to  r«yiew,  fi67,  658. 

•zecntion  iaraod  before  entry  of,  it  void,  657. 

for  feee  of  creditor's  attorney,  540. 

form  of,  567. 

impeaching,  657,  658  a. 

irregnlar,  how  avoided,  667. 

jurisdiction  of  coart  is  essentia],  647. 

married  woman,  whether  and  when  may  make,  646. 

most  be  signed,  if  other  jndgmenti  are  required  to  be  signed,  647. 

persons  who  may  make,  646. 

ratification  of,  by  creditor,  648. 

remedies  against  irregular  or  fraudulent^  567. 

remedies  to  correct  errors  in,  658. 

senrioe  of  process  preceding,  544. 

statements,  amendments  of,  549. 

statements  for  balance  due,  656. 

statements  for  goods  sold,  664. 

statements  in,  eflfect  of  insufficient^  667. 

statements  in,  when  required,  544. 

statements  on  promissory  notes,  668. 

statements,  signing,  661. 

statements  upon,  general  requisites  of,  649,  662. 

statements,  veriflcatton  of,  660. 

statutes  concerning^  must  be  strictly  pursued,  646. 

statutes  concerning,  what  judgments  are  within,  644. 

to  secure  advances  to  be  made,  or  contingent  liabilities,  646. 

Toid  as  to  one  defendant,  whether  void  as  to  all,  667. 

void  and  voidable  when,  667. 

upon  demands  diseharged  in  bankruptcy  er  barred  by  tiie  statute  of 
limitations,  646. 

warrants  of  attorney  authorising,  646. 

warrants  of  attorney,  form  and  interpretation  of,  646b 

warrants  of  attorney,  revocation  o^  646* 

who  may  make  sad  accept,  646. 
Oonflscation, 

judgments  o^  when  In  rem,  607. 
Ooiudderatioxi, 

want  of,  cannot  be  shown  after  judgment,  284  a^ 
OosApiraey, 

action  against  party  and  his  witnesses  for  obtaining  judgment  by,  289. 

in  procuring  judgment,  action  for,  286. 
Oonctitationfd  Law, 

Fourteenth  Amendment,  does  it  sanction  coUatersl  attacks  on  judgments, 
188. 

insolvency  and  bankruptcy,  discharges  in,  when  may  aAsct  judgments,  4. 

joint  debtors,  statutes  authorising  judgments  on  service  of  process  on 
some  only,  120  a. 

judgments,  when  protected  from  impairment,  4. 

vacation  of  judgments,  when  legislature  may  not  authorise,  90. 
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Oonttruetion 

of  judgment  entrtat,  45. 
OonstructiTv  Serriee  of  Procesa, 

f rtnd  in  employing,  a  ground  for  relief,  489* 

in  divorce  euita,  683,  684. 

juriadiotional  inquiriee  in  judgments  procured  by,  127. 

on  corporations  of  other  states^  668. 

on  residents,  670. 

on  residents  in  foreign  conntries,  688,  689. 

on  residents  of  other  states,  667« 
Oonsula, 

jurisdiction  over,  120  a. 
Ooatampt  of  Ooiurt, 

habeoM  oorpuB,  findings  of  court  cannot  be  controverted  upon,  619. 

of  courts  judgments  for,  what  must  show,  137. 

of  court,  judgments  for^  when  and  how  reviewable,  137. 
Continuances 

defined,  77. 
Oontraot» 

actions  upon,  may  inbluae  actions  on  judgments,  4. 

judgments  on,  discharge  in  insolvency,  when  does  not  affscti  4. 

judgments,  when  deemed  to  be  a,  4. 
Oonwoywioes, 

of  land  executed  under  judgments  rendered  in  another  state,  561 

partition,  whether  necessary  in,  308. 

jMiulefife  lUe  are  subject  to  tiie  final  judgment^  193. 

unrecorded,  grantee  o(  whether  bound  by  judgment  against  hii  giv- 
tor,  201. 
Oonwiotlon, 

form  of  judgment  of,  60  d. 

Aofieas  oorpus  to  test  validity  of,  020-626. 

of  net  not  criminal,  624. 

of  felony,  effect  of,  as  a  merger,  225. 

on  insufBoient  indictment,  622. 

whmi  a  bar  to  further  prosecution,  318. 

See  Obdcdtal  PBOBioonom;  Habeas  Cokbuk, 
Oonviot% 

judgments  against^  when  valid,  149. 


privity  between,  171  a. 
Oo-plaintifh, 

rights  between  one  another  not  settled  by  judgment^  227,  230. 
Copy  of  Beoord 

as  proof  of  judgment,  407,  408. 
Corporation*, 

are  persons,  and  may  be  resident  or  non>resident^  120  b. 

citiienship  of,  668. 

oonfeasion  of  judgments  by,  645. 

oonstructive  service  of  process  on,  668. 
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Corporations  (Coniinned), 

oontracti  by,  not  to  remoye  raits,  668. 

doing  ImiineM  in  another  ttate,  jarisdiction  over,  120  b. 

foreign  judgment  against,  690. 

foreign,  jurisdiction  over,  120  b. 

judgment  against,  merger  of  liability  of  stockholders  in,  228. 

judgment  against,  whether  binds  stockholders,  177. 

jurisdiction  of  courts  of  foreign  nations  over,  690. 

noD-resident,  judgments  against,  when  valid  in  other  states,  668. 

non-resident,  when  subject  to  the  jurisdiction  of  the  courts  of  other 
states,  668. 

process,  service  upon,  out  of  the  state,  120  b. 

residence  of,  is  in  the  state  creating  them,  668. 

residence  of,  where  deemed  to  be,  120  U 

stockholders,  whether  bonnd  by  judgment  against,  177. 
Costs, 

judgment  for,  may  be  given  by  court  having  no  jurisdiction  over  sub- 
jeot-matter,  120. 

judgment  for,  when  court  has  no  jurisdiction  of  action,  120. 
Co-tenant, 

judgment  for  or  against  one,  does  not  affeot  another,  171  a* 

lien  of  judgment  against,  367  ik 

privity  between,  171  a. 
Counterclaim, 

partly  allowed,  cannot  be  asserted  in  another  action,  277. 

set-ojff  excluded  from  evidence,  278. 

set-off  not  allowed  is  barred,  if  evidence  was  received  in  rapport  of  it^  279. 

■etnyfiF  not  due,  though  pleaded,  is  not  barred,  279. 

voluntary  allowance  of,  does  not  bar  recovery  of  balance,  280. 

when  not  affected  by  judgment,  277. 
County, 

oounty  seats,  judgments  concerning  location  of,  178. 

division  of,  does  not  affect  judgment  lien,  386. 

effect  of  judgments  against,  432  a. 

judgments  against,  when  binding  on  oitisens  and  taz-payers,  178. 

officers  o^  judgments  against,  178. 
Oowrts, 

boards,  and  persons  deemed  to  act  judicially,  681. 

conflict  between  courts  of  concurrent  jurisdiction,  118  a. 

de/ado  judge  of,  judgments  of,  are  valid,  148. 

discretion  of,  in  amending  judgment  entries,  74  a. 

disqualification  of  judge  thereof,  145-147. 

first  acquiring  jurisdiction  may  proceed  to  judgment,  118  a. 

national,  jurisdiction  of  cause  excludes  action  of  state  court,  118  a. 

not  of  record,  jurisdiction  of,  not  presumed,  123. 

of  conflicting  ooncurrent  jurisdiction,  which  entitied  to  precedence, 
118  a. 

of  general  jurisdiction,  122. 

of  record^  acting  under  special  statutory  authority,  129L 
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Ckmrts  (Continned), 

of  record,  defined,  122. 

of  record,  inetencet  of,  122. 

term  time,  jadgmenti  not  rendered  in,  121. 

time  and  pUoCb  when  and  where  may  act^  12L 
Ooiirts-iiiArtiftl, 

deoiaions  of,  631. 
Ooorts  of  Beoord, 

what  are,  122. 

when  treated  like  inferior  ooorta,  12S. 
Ckyorts  not  of  Becord, 

adjournment  of,  without  day,  626. 

diatinotion  between,  and  coorte  of  record,  122,  617. 

jndgmenti  entered  in  other  statee,  677. 

jadgmenti  in,  condnsiye  if  they  have  jnriadiotioii,  624^ 

jndgmenta  prematurely  entered,  621 

Jnriadictioa  may  be  disproved,  617. 

jurisdiction  must  be  shown,  617,  626. 

jurisdiction  not  presumed,  617. 

jurisdiction  not  proved  by  docket  entries,  619. 

jurisdiction,  whether  may  be  proved  aSunde,  618. 

justices'  courts  generally  not  courti  of  record,  620. 

proceedings  against  defendants  under  common  name^  628L 

process,  service  of,  must  be  shown,  621. 

proof  of  judgments  of,  410l 

protection  of  officers  acting  under,  629,  680,  63l« 

publication,  service  by,  627. 

tribunals  and  persons  whcse  acts  are  treated  as  ju£eial,  68L 

when  process  is  authorised  upon  certain  faots^  622,  62S. 
Oovrto  of  thia  Vnitod  Statea, 

judgments  o^  treated  like  judgments  of  another  stato^  67flL 

See  NAnoiTAL  Ck>irsn. 
Oovmanti, 

each  can  give  but  one  cause  of  aotion,  240L 
Oroditors, 

no  privity  between,  160. 

privity  with  administrator,  168. 

when  may  impeach  a  judgment,  336. 
Oroditon' Bills, 

priority  acquired  by  first  filing,  377 
Orima, 

conviction  for  passing  one  forged  check  ban  prooeention  for  pasrnig 
others  at  the  same  time,  226. 

conviction  for  stealing  one  article  bars  proseontioB  for  others  stolen  si 
the  same  time,  226. 

eonviction  of  one  felony,  when  prevents  prosecution  for  another,  2S6. 

splitting  into  parts  to  sustain  different  eonvietions  not  permitted,  SSL 
Oziminal  Law, 

judgments  of  conviction,  essentials  o^  60  d. 
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Criminals, 

oivil  obligfttionf  tad  righti  of,  bow  far  snipeDded  by  impritonmenb,  149. 

jadgmento  against  penona  impriaoDed  for  life  or  otherwiae,  149. 
OHminal  Prosecutionsy 

acquittal  ai  principal,  when  bars  prosecution  as  accessary,  318. 

acquittal  by  disohaige  of  jury  after  defendant  is  in  jeopardy,  819. 

acquittal,  effect  of  judgment  of,  318. 

acquittal  of  a  charge  acquits  defendant  of  all  minor  charges  of  which  he 
might  ha^e  been  convicted,  318. 

aoqnittal  of  one  crime,  when  also  an  acquittal  of  another  erime,  818. 

acquittal  of  part  of  a  crim%  when  equivalent  to  an  acquittal  of  the 
whole,  318. 

acquittal,  plea  of  former,  when  sustainable,  318. 

acquittal,  plea  of  former,  when  sustainable,  thongh  the  offense  charged 
is  different,  818. 

acquittal  under  a  defectiTe  indictment,  318. 

conviction  and  sentence  on  sham  prosecution,  318. 

conviction,  effect  of  judgment  of^  818. 

conviction  on  plea  of  guilty  does  not  estop  defendant  in  a  dvil  ease,  819L 

former  jeopardy,  what  is,  318. 

judgments  in,  are  not  conclusive  in  civil  cases,  319. 

judgments  in,  are  not  relieved  from,  in  equity,  484  a. 

judgments  in,  when  admissible  in  civil  cases,  319. 

judgments  in,  when  admissible  in  other  criminal  cases,  319. 

judgments  in,  when  final,  21  a. 

merger  of  assault  to  murder  in  conviction  of  assault  and  battery,  228i. 

merger  of  civil  remedies  in,  225. 

merger  of  larceny  by  conviction  of  petit  larceny,  225. 

merger  of  lesser  crime  by  conviction  of  greater,  225. 

merger  of  one  crime  by  conviction  of  another,  225. 

merger  of  rape  by  conviction  of  attempt  to  commit  rape,  225. 

merger  of  robbery  in  oonviction  of  burglary,  225. 

nolle  proMqid,  effect  of  judgment  of,  318. 

nolle  proaequif  right  to  enter  judgment  of,  when  terminates.  318. 

Orow-daim, 

need  not  be  presented  by  defendant^  282. 

what  is,  282. 


all  must  be  recovered  in  one  judgment^  241. 

arising  from  single  tort  are  indivisible,  241. 

for  breach  of  continuing  covenant,  successive  recoveries  of,  240. 

for  breach  of  contract,  all  due  should  be  included  in  one  judgment,  240. 

for  wrongful  discharge  of  employee^  all  must  be  reoovered  in  one  suit,  240. 

not  apparent  when  former  action  was  tried,  when  merge  in  judgment^  241. 
Data^of  Judgment, 

presamption  in  regard  to^  45. 
Data,  *  ' 

lor  amending  entry  of  judgments,  72. 

for  tume  pro  tunc  entry  of  judgments,  61-63. 

JUDG.IL— 80 
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hein  tad  penoiud  repreMntativaa,  both  may  not  recorer  for  canmng,  22SL 
I>MMM«d  Person, 

entry  of  jndgment  against,  nunc  pro  ttmct  57-60* 

judgment  against,  lien  of,  369. 

Jndgment  against^  not  void,  140,  163L 

judgment  against^  when  valid,  153. 

jndgment  may  be  entered  against,  when,  57,  58,  139. 
Decadents, 

partition  of  lands  o^  by  probate  and  surrogate  courts,  308  ik 
X>ecr«e0, 

actions  upon,  sustainable,  434. 

amendment  of,  by  inserting  matters  grantable  ''as  of  conrsa^"  70. 

amendment  of  clerical  errors  in,  70. 

are  conclusive  <»n  same  questions  in  actions  at  law,  248. 

defined,  9. 

difference  between,  and  judgments,  0. 

dismissed,  effect  of,  as  estoppels,  270. 

effect  of,  beyond  state  in  which  rendered,  559. 

enrollment  not  necessary  to  admissibility  of,  in  evidence,  39. 

estoppel  arising  from,  248. 

final,  clauses  suspending  operation  of,  for  specific  time,  28. 

final,  if  require  delivery  of  property,  26. 

final,  instances  of,  though  some  question  remains  undecided,  28. 

final,  may  oontain  directions  to  be  ezecnted  in  the  future^  23. 

final,  may  require  future  orders  or  proceedings,  24. 

final,  modification,  leave  to  apply  for,  28. 

final,  must  not  leave  rights  of  some  of  the  parties  nndetermined,  27. 

final,  must  terminate  litigation  on  the  merits,  22. 

final,  orders  made  to  carry  previous  decrees  into  effect  are  not»  2S. 

final,  requiring  conveyance  of  property,  25. 

final,  reserving  right  to  make  further  directions  to  carry  into  effect  21 

final,  tests  to  determine  what  are,  22. 

final,  when  are,  22-36. 

interlocutory,  classification  of,  29. 

interlocutory,  defined,  29. 

interlocutory,  directing  an  account  are,  32. 

interlocutory,  directing  partition  are,  32. 

interlocutory,  granting  temporary  relief  are,  31. 

interlocutory,  instances  of,  29. 

interlocutory,  orders  for  alternative  writs  are^  31. 

interlocutory,  provisional  decrees  are,  30. 

interlocutory,  reversing  other  decrees,  when  are,  32  c. 

interlocutory,  settling  questions,  preliminary  to  relief,  32. 

interlocutory,  those  leaving  issues  to  be  determined  are,  32  a. 

interlocutory,  those  leaving  rights  of  some  of  tiie  parties  to  be  deter* 
mined  are,  32  a. 

interlocutory,  those  vacating  other  decrees  and  granting  new  triali  ar«^ 
32  c 
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Decrees  (Continned), 

lien  of^  when  eziste,  839L 

md  defined,  10. 

nul  tiel  rtcofdt  not  a  proper  plea  to  an  action  upon,  669. 

orders  for,  are  not  equivalent  to  the  deoreee  themaeWes,  39. 

pro  wnfttao  defined,  II. 

ectrv  fadoM  npon,  442. 

Taoating  on  motion,  lOOl 


whether  neoessary  in  partition,  908. 

See  COHVKYANCSS. 

X>ef!ftiilt^  Judgmente  by, 

appeal  from,  erron  reyiewable  npon,  637-640. 

appeal  from,  whether  and  when  lies,  638. 

elerk'e  entry  of  judgment  by,  ia  void  if  nnanthoriced,  129,  633. 

clerk'e  erroneons  entry  of,  634. 

ooets,  judgment  by,  for,  without  eoet-bill,  is  Toid,  129. 

diicretioa  of  court  in  vacating,  641. 

disqualified  judge  may  enter,  636. 

effect  of,  632. 

entry  by  courts  when  and  how  may  be  questioned,  129,  636. 

error  or  irregularity  in,  129,  632. 

estoppel,  whether  arises  from  judgment  by,  330,  831. 

for  too  large  a  sum  is  not  void,  129. 

joint  defendants,  judgment  by,  against  part  of,  is  void,  129. 

judge,  disqualification  of,  does  not  affect,  636. 

jurisdiction  not  presumed  on  appeal  from,  637. 

jury  trial,  denial  of,  632.  - 

on  good  and  bad  counts,  639. 

opening,  imposition  of  terms,  when  and  what  allowable,  642. 

opening,  to  permit  defenses,  641. 

premature  entry  of,  632. 

presumptions  in  favor  of,  632. 

vacating^  after  the  lapse  of  the  term,  96.  641. 

See  Vaoation  of  Judgments. 

▼aoation  of  merits  asientisl  to^  641. 

Taoation  of^  to  allow  meritorious  defenses,  642. 
Befeots 

in  acquiring  jurisdiction,  128. 
Defiandaate, 

if  numerous^  part  may  represent  all,  167,  173. 


distinction  between,  and  cross-claim,  282. 

eflbct  of  general  judgment  when  they  are  pernunent  and  temporary, 

868,  276. 
equitable,  when  not  barred,  281. 
rejected,  279,  note, 
to  actions  on  judgments,  436 
to  actions  on  judgments,  how  pleaded,  468. 
to  aotUms  on  judgments  of  a  sister  state,  676. 
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IMbiitioii, 

of  audita  querela,  writ  of,  ML 

of  oolUterml  ntUok,  836. 

of  oontimunoei^  77. 

of  coram  nobis  and  comni  foM<  writ  of,  94. 

of  oonrti  of  record  and  aol  ol  rooord,  122. 

of  dacreoi,  8,  9. 

of  deoreea  token  pro  cot^tmo,  IL 

of  diligonoe,  603^ 

of  docket^  doggeti  or  dooqaet^  SiSL 

of  d<Mrmaat  judgments,  442i 

of  due  prooen  of  law,  127* 

of  eatering  Jadgment^  77. 

of  eetoppel,  246. 

of  teoti  in  iamo,  267. 
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final  judgment  and  decrees,  16-36. 

interloentory  decree,  29. 

irreguUrities,  621. 

judgment  roll,  77. 

jndgments  at  the  common  law,  2. 

judgments  by  confeauon  reUda  verffiaUkmef  7. 

judgments,  by  Lord  Coke,  h 

judgments  oopiodir,  mkerioortUOf  and  in  actions  of 

county  8. 

judgments  m  permmamf  13,  606. 

judgments  in  rem,  13,  606. 

judgments  fUhii  didi,  7. 

judgments  non  ol>itante  vereHeto,  7. 

judgments  of  nil  capiat  per  ftreve,  or  per  Wsm,  7. 

judgments  of  non  proeeq[uiiitr,  7* 

judgments  of  nonsuit^  7. 

judgments  of  reepondeat  cmeier,  !• 

judgments  of  rCtraaeii,  7. 

judgments  on  noUe  proeeqnif  7« 

judgments  quod  computet,  8. 

judgments  ^tiocf  partee  rtpladtentf  7. 

judgments  quod  parUOoJiat,  8. 

jndgments  quod  recuperet,  7. 

judgments  under  the  code,  14^ 

jurisdiction,  118^  120  c,  note. 

lien,  338. 

OTders,  16* 

parties,  18L 

|4acifci,77. 

plea  of  autrtfoie  aUakd,  226. 

fNMter,  77. 

privies  in  law,  in  blood,  in  estate,  162. 

privity,  162. 


partition  sad  ao^ 
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Dtflnition  (Continued), 

of  prorogated  jnriadietion,  14fi. 
fttmuatf  I. 

of  idre/aekUf  442. 

of  signing  judgment,  T?.- 

of  torre-tenanta,  443. 

of  Toid  judgment,  116. 

of  write  of  error  coram  nobU  and  coram  vobii,  94. 
XMa  J  of  Ooansel 

no  gronnd  for  mine  pro  tene  entry,  60. 
IMaj  of  tho  Court 

as  ground  for  mme  pro  time  antriee,  67,  58. 
XMmj  of  the  PartiM 

bare  right  to  mme  pro  time  entry,  though  oooaeioned  by  the  adTena 
party,  6a 

in  making  motion  to  Tacate  judgment,  102. 

SeeL^CDEOES. 
Domftnd, 

judgment  for  part  o(  eztingaishea  the  whole,  238,  289. 
Demurrer, 

deoieion  upon,  whether  an  order  or  a  judgment,  IS. 

judgment  on,  when  final,  20. 

judgment  upon,  effect  of^  as  raJwUeata,  267. 

to  indictment^  appeal  from  order  sustaininj^  21  a. 
DMCi'iption 

of  property  in  a  judgment^  60  a 


lien  on  interest  of,  366. 
DiiM  non, 

judgment  on,  roid,  138. 
DUigenoe, 

essential  to  relief,  408,  608. 

in  keeping  up  Hi  pendens,  202, 

in  proeecuting  lien,  374. 
SiBOoyory, 

after  judgment,  when  entities  party  to  relief,  607. 

relief  on,  how  obtained,  484  a. 
Diaorotion 

in  raoating  judgments  is  subject  to  review,  106. 
IMimiMal, 

by  agreement,  effect  of,  as  re$judkaia,  262. 

decree  of,  effect  of,  as  reajtuUeata,  270. 

judgment  of,  effect  of,  as  reijudieatOf  261. 

judgment  of,  is  final,  17« 
XMaqiuiliflod  Judigo, 

aoU  of,  144-148,  686. 
Bistiiiotiona, 

between  a  judgment  and  a  decree,  9. 

between  a  judgment  and  an  order,  1& 
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Befer^noes  are  to  Motions;  Vol.  I.,  ^  1-838;  Tol.  XI.,  ^  3S4-et6. 
XHstinctLoiis  (Continiied), 

between  a  judgment  M,rem  and  in  pertonam,  13. 

between  a  jadgment  under  the  code  and  at  oommon  law»  14 

between  a  retraxit  and  a  nonsuit,  7. 

between  oonrts  of  record  and  not  of  record,  122. 

between  entry  of  judgment  and  entry  of  decree,  39. 

between  final  and  interlocnlory  decrees,  29,  36. 

between  want  of  jurisdiction  and  defect  of  jurisdiction,  126. 
Distiiot  of  Oolumbia, 

judgments  of  courts  of,  604  a. 
XMvoros, 

alimony,  whether  can  be  recovered  after  granting  of,  314. 

as  eyidence  against  third  persons,  159,  313,  586. 

as  evidence  of  marriage,  164. 

courts,  whether  exercise  special  jurisdiction  in  granting,  581. 

decree  denying,  effect  of,  313. 

decree  granting,  affirms  the  marriage  of  the  parties,  313. 

decree  granting,  bars  any  further  suit  for  divorce,  313. 

decree  granting,  deprives  each  of  the  parties  of  all  rights  dependent  en 
fheir  marital  relations,  313. 

decree  granting,  effect  of,  on  third  persons,  313. 

decree  granting,  is  oondniive  on  the  ttatus  of  the  parties,  313L 

decree  of,  effect  of,  on  non-residents,  579-586» 

decree  of,  effect  of,  on  the  parties,  313. 

decree  of,  effect  of,  on  third  parties,  313. 

decree  of^  is  a  judgment  in  rem  so  far  as  it  affects  the  etalnu  of  the  par- 
ties, 313. 

decree  of,  whether  is  m  rem,  610. 

dismissal  of  bill  or  libel  for,  is  conclusive  against  complainant  270. 

effect  of  annulling,  333. 

foreign,  effect  of,  605  c,  610. 

granted  in  other  states,  conclusiveness  of,  580. 

judgment  in  favor  of  defendant  in  suit  for,  is  conclusive  in  other  snits,  31X 

judgment  in  suit  for,  not  evidence  for  or  against  a  third  penon,  159. 

Jurisdiction  to  grant,  against  non-residents,  605  o. 

Ui  pendens,  law  o(  when  applies  to  suit  for,  196. 

marriage  made  in  one  country,  when  may  be  dissolved  by  the  courts  of 
another,  605  o. 

nunc  pro  tune  entry  of  decree  of,  after  death  of  party,  61. 

relief  in  equity  from  decrees  of,  484  a,  489. 

vacating,  on  motion  for  fraud  in  procuring,  99. 
Docket, 

correction  of,  844. 

of  judgment  of  appellate  court,  345. 

of  judgment  of  justice's  courts  346. 

spelling  of  names  in,  347* 

what  is,  343. 
Bomicilo, 

defendant  bound  by  the  laws  of  his,  570. 
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Dow6r, 

Msignment  of,  jadgment  granting  or  denying,  303  a* 

claim  of,  how  affected  by  foreclosure,  303. 

claim  of,  how  affected  by  jadgment  lien,  361  a* 

daim  of,  how  affected  by  partition,  304. 

creditor's  bill  to  reach  widow  s  interest  in,  361  a. 

lien  of  jadgment  against  husband,  when  affects,  361  a. 

lien  of  jndgment  against  widow,  when  affects,  361  a. 

widow's  right  to,  when  not  affected  by  foreclosure  of  lien,  303. 

wife's  right  to^  not  barred  onleas  specifically  pat  in  issue,  303  a. 
Du6  Proc666  of  Law, 

definitions  of,  127. 

what  is,  must  be  decided  by  the  national  courts,  127. 
Ecclesiastical  Oourts, 

relief  in  equity  from  judgments  of,  4S4  a. 
^sctmsxLt, 

after-acquired  title  not  affected  by  judgment  in,  302. 

at  eomuion  law,  295. 

at  common  law,  costs  must  be  paid,  298. 

at  common  law,  on  confession,  296. 

at  oommon  law,  on  suit  for  mesne  profits,  297. 

avoiding  effect  of  former  judgment  in,  302. 

crops,  title  to^  established  by  recovery  of  land,  299. 

effect  of  jndgment  at  common  law,  295. 

effect  of  jadgment  in  actions  for  mesne  profits,  297. 

effect  of  judgment  is  confined  to  the  issues,  299. 

effect  of  jndgment  under  statutes,  299. 

equitable  defense,  decision  against,  is  final,  299. 

issues  concluded  by  recovery  in,  301. 

parties  who  may  be  dispossessed  under,  171. 

party  against  whom  must  be  brought^  162. 

pleadings,  what  involve  title,  300. 

recovery  of  land  includes  buildings  and  crops,  299. 

recovery  of  part  of  land  sued  for  precludes  recovery  of  the  residue,  299. 

statutes  affecting,  and  making  judgments  conclusive,  299-302. 

wife  of  defendant  may  be  dispossessed  under  judgment  in,  171* 
Election 

between  inoonsistent  remisdies,  when  irrevocable,  256. 

to  make  equitable  defense  at  law,  501. 

to  pursue  one  of  several  remedies,  when  entitles  judgment  creditor  to 
precedence,  374. 

to  pursue  one  of  several  wrong-doers,  when  becomes  irrevocable  and 
exclusive,  236,  237. 
Eminent  Domain, 

merger  of  claims  in  one  allowance  for  damages,  242. 

negligent  maintenance  of  railway  may  be  recovered  for,  notwithstanding 
former  allowance  of  damages,  242. 
End  of  Ills  Pendens,  206. 
Enrollment  of  Decree,  39. 
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Bntiretj 

of  jadgmenti  against  several  defendants,  188, 
Bntry, 

decrees,  when  deemed  to  be  entered,  39. 

distinction  between  judgments  and  decrees,  89. 
Bntry  of  Judgments, 

absence  of,  indicates  that  no  judgment  exists,  37. 

after  time  at  which  it  should  have  been  made,  39  a. 

against  deceased  person,  140,  153. 

against  defendants,  construed  to  include  only  thoee  seired,  45,  60  m,  155L 

against  defendants  not  served,  whether  deemed  a  derical  error,  45. 

against  joint  defendants,  43,  44. 

against  part  only  of  the  defendants,  43. 

against  party  not  named  in  the  record,  45,  141. 

against  third  persons,  treated  as  a  derioal  error,  46. 

amendment  of.    See  Ambndicknts. 

amount^  how  may  be  designated,  60  b. 

amount  of  recovery,  how  must  be  stated,  48,  48  a. 

amount  sufficiently  stated  if  it  be  ascertainable  by  oompatation,  60  b. 

blanks  in,  and  the  filling  thereof,  49. 

clerk's  action  without  previous  direction  of  court  or  judge^  lUL 

construction  of,  45. 

construction  of,  pleadings  may  aid,  45. 

construction  of,  whole  record  must  be  looked  to^  45. 

construction  of  word  " defendant "  or  ''defendants,"  46w 

court  must  authorize,  139. 

delay  in,  42. 

description  of  property  in,  50  c 

description  of  property  in,  test  of  sufficiency  of,  50  o. 

distinction  between,  and  the  entry  of  decrees,  39. 

dollar-marks,  absence  of,  48. 

essentials  of,  60-50  d. 

figures,  use  of,  whether  permissible,  48  a,  60  k 

filling  blanks  in,  49. 

form  of,  46,  47. 

form  of,  directions  of  statute  need  not  be  inserted,  47. 

form  of,  precedent  facts  and  proceedings  need  not  be  stated,  47- 

in  criminal  cases,  50  d. 

in  improper  book,  40. 

in  judgment  book,  40,  41. 

in  justices'  courts,  53,  55. 

in  justices'  courts,  failure  to  make,  within  time  required  by  statute^  63  k 

in  vacation,  39  a. 

insufficient,  examples  of,  52,  and  note  to  section  55. 

is  a  ministerial  act,  38. 

Joint  contractors,  right  to  proceed  against  part  only,  43. 

Joint  parties,  code  rules  respecting,  43. 

joint  parties  must,  at  common  law,  be  for  or  against  all,  43, 

Judge's  signature,  50  e. 
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Bntry  of  Judgments  (Continued), 

'  judgment  exists  before  and  independent  of,  88. 

must  be  in  dollars  and  oents,  48. 

must  be  supported  by  preyious  order  of  the  courts  38. 

must  precede  docketing,  37. 

must  precede  recording,  37. 

neoeesity  of,  37. 

numerals,  use  of,  whether  permissible,  48  a,  60  b. 

fitme  pro  tunc.    See  NuKO  pbo  Tunc  Emtbhs. 

on  awards,  66. 

on  Terdiots,  when  to  be  made,  42. 

parties,  describing  without  naming,  50  a* 

parties  named  in  the  altematiye,  60  a* 

partiea  named  Incorrectly,  judgment  may  be  by  true  name,  60  a* 

premature^  is  not  roid,  but  roidable  only,  39  a* 

xeferenoes  in,  to  entries  in  other  cases,  64. 

references  in,  to  other  records,  for  descriptioii,  60  o,  54. 

rendition  must  precede,  38. 

requirement  of,  is  uniTersal,  87.  • 

sufficient,  examples  of,  61. 

sufficient^  examples  of  want  of,  62. 

time,  when  presumed  to  haye  been  made,  46. 

time^  when  should  be  made^  39  a. 

raoation,  power  of  clerk  to  act  in,  89  ik 
Xquitablo  X>el!Bn6e6, 

whether  must  be  made  at  law,  281. 
Bqiiitablo  Interests, 

when  subjeet  to  judgment  lien,  348,  357« 
Xqnity, 

estoppel  recognised  in,  848. 

lien  of  judgments,  when  and  how  will  control,  306. 

will  not  extend  or  limit  foreign  judgment^  600. 

will  not  extend  or  limit  judgment  lien,  396. 

See  Relief  nr  Equitt  from  JvDQtaam, 


habeat  eorpua,  review  of,  cannot  be  had  by,  619,  620. 

impeaching  judgments  for,  337. 

instances  of,  which  do  not  make  judgments  Toid,  136. 

judgment  is  never  void  for,  136. 
Brror  of  the  Oonrt 

does  not  limit  judgment  estoppel,  249. 

never  makes  a  judgment  void,  135. 

not  a  ground  for  avoiding  foreign  judgment^  696. 

not  a  ground  for  wtnc  pro  tune  entry,  68. 

not  a  ground  for  relief  in  equity,  486,  487. 

not  a  ground  for  relief  on  motion  by  vacating  after  term,  101. 
Xstoppel, 

accounts  of  guardians,  adminiBtrators,  etc,  effect  of  allowance  of,  319  b. 

acquittal,  effect  of  judgment  of.  318. 
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action  for  taking  judgment  contrary  to  agreement,  285. 

aetiona  and  defenses  inconsistent  with  prior  judgment,  284  a. 

actions  in  conflict  with  judgments  are  not  sustainable,  286-292. 

admissions,  whether  constitute  an,  331. 

after-aoquired  rights  and  titles  not  affected  by,  329. 

after-acquired  title  not  affected  by  recovery  in  ejectment^  902. 

alimony,  reoovery  of,  whether  barred  by  previous  divorce,  314. 

allegations  of  pleading,.if  immaterial,  judgment  does  not  determine,  271. 

all  questions  necessarily  determined  are  concluded  by  a  judgment^  257. 

amount  dne  is  conclusively  established  by  judgment^  285b 

appeal,  absence  or  loss  of  right  o^  does  not  affect^  249. 

appeal,  effect  of,  upon,  328. 

appellate  courts,  conclusiveness  of  judgments  of,  249. 

award,  effect  of,  is  equivalent  to  a  judgment,  320. 

award,  matters  not  in  dispute  not  affected  by  a  general  aabmisaioB,  322. 

award,  title  to  real  property  may  be  settled  by,  321. 

award  upon  submission  of  all  demands,  320. 

award  upon  submission  ^  all  demands^  when  includes  dilute  as  toreil 

estate,  321. 
bill  of  review,  judgment  upon,  of  what  conclusive,  323. 
carriers,  recovery  by,  for  freight  bars  action  against^  for  not  tnuupoii- 

ing  in  dne  time,  282. 
causes  of  action  are  the  same  if  the  aame  evidence  will  rapport  both, 

259. 
causes  of  action  or  of  defense,  evidence  to  show  withdrawal  ci^  272. 
character  and  effect  of  writings,  establishing  by  judgment,  249,  259L 
claims  not  admissible  under  the  pleadings,  269. 
classification  of  judgments  not  on  the  merits,  2S3. 
cloud  upon  title,  dismissal  of  bill  to  remove,  effect  of,  309. 
collateral  facts  not  settled  by  judgment,  257,  258. 
collusion,  avoiding  effect  of  judgment  for,  250. 
common  recovery,  effect  of,  294. 
confirmation  of  sale,  of  what  conclusive,  249. 
consideration,  want  of,  cannot  be  shown  after  judgment^  284  a. 
conspiracy,  action  for  procuring  judgment  by,  289. 
conspiracy  cannot  be  shown  to  avoid,  284  a. 
conviction,  effect  of  judgment  of,  318. 
conviction  of  lesser  crime,  when  acquittal  of  greater,  225. 
conviction  on  sham  proaecution,  318. 

counterclaim  relied  upon  as  a  defense  is  barred  by  the  judgment,  277. 
counterclaim,  when  not  affected  by  judgment,  277. 
coupon,  judgment  in,  when  condnsive  on  bond,  S56. 
courts  of  peculiar  and  exclusive  jurisdiction,  condoaiveneas  of  judg- 
ments of,  249. 
credit,  promise  to  allow,  after  judgment,  whether  enforoeabla,  291. 
criminal  proeecutions,  effect  of,  3l8. 

criminal  proeecutions,  judgments  in  civil  cases  are  inadmiaaible  in,  319  ik 
cross- claims,  when  not  concluded  by  judgment^  282. 
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damages  for  breach  of  contract,  when  preTented  by  recoTCiy  on  the 

contract,  282. 
decree  in  chancery  ia  condueive,  248. 
decree  of  bill  dismiased,  OTidence  ia  not  admissible  to  ayoid  estoppel, 

270. 
defaults  and  admissions,  and  jadgments  based  thereon,  330. 
defect  of  parties,  jadgments  entered  on  account  of,  266. 
defense  as  to  one  installment,  when  conclusive  of  ell,  266. 
defenses,  action  for  concealing,  cannot  be  sustained,  287. 
defenses  erroneously  rejected,  272. 

defenses,  presumption  that  all  matters  of,  were  presented,  272. 
defenses  which  defendant  may  fail  to  present  without  being  estopped, 

272. 
definition  of,  246. 

demands  not  due  not  concluded  by  judgments,  268. 
demurrer,  judgment  overruling,  is  on  the  merits,  267. 
demurrer,  judgment  sustaining,  of  what  conclusive,  267. 
demurrer,  judgment  upon,  not  oondnsive  against  a  complaint  avoiding 

the  cause  of  demurrer,  267. 
demurrer,  judgment  upon,  of  what  is  oondusive,  267. 
demurrer,  judgment  upon,  when  on  the  merits,  267. 
dififerent  evidence  being  required  to  sustain  two  aotions,  judgment  in 

one  cannot  be  conclusive  of  the  other,  259. 
discovery  of  new  evidence  does  not  avoid,  249. 
dismissal  by  agreement^  judgment  of,  is  an,  262, 
dismisTOl  of  bill  at  request  of  defendant  for  want  of  prosecution,  270  a. 
dismissal  of  bill  based  upon  several  causes  for  relief,  276. 
dismissal  of  bill  before  the  hearing  is  not,  270  a. 
dismissal  of  bill  for  defects  in  pleading,  270  a. 
dismissal  of  bill  for  want  of  appearance,  270  a. 
dismissal  of  bill  for  want  of  equity,  when  it  might  have  been  diamissed 

for  defect  of  parties,  270. 
dismissal  of  bill  in  equity,  270L 

dismissal  of  bill  in  equity,  when  should  be  without  prejudice,  270L 
dismissal  or  discontinuance,  judgment  of,  is  not,  261. 
distinction  between  real  and  personal  actions,  293. 
divorce,  dismissal  of  bill  or  libel  for,  270. 
divorce,  judgment  in  suit  for,  not  evidence  for  or  against  third  person, 

159. 
dower,  assignment  of,  judgment  granting  or  refusing,  303  a. 
dower,  wife's  right  to,  not  concluded  unless  specifically  put  in  israe,  303  a. 
•ffeet  of,  IB  restricted  to  the  issues  tendered,  249. 
efiect  of,  when  put  in  evidence  under  the  general  issue,  284. 
ejectment,  effect  of,  at  common  law,  295. 

ejectment,  effect  of  judgment  in,  in  actions  for  mesne  profits,  297t 
ejectment,  effect  of  judgment  in,  under  statutes^  299. 
ejectment  upon  confession,  296. 
election  between  inconsistent  remedies,  256b 
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eqaitoble  def«nMt»  JndgniAnt  agftintl,  predadM  indepeadeat  miil  upo^ 

281. 
equitabU  defeniM  not  concluded  by  a  judgment  at  law,  281. 
equitable  defenaei  pleaded,  upon  which  no  evidence  is  offered,  28L 
equitable  defenaei,  whether  muat  be  preiented  in  states  havuig  a  oodi^ 

281. 
equity  enforces,  SiS. 

erroneously  rejected  claims  are  eonoliided  by  jadgment»  268L 
error  of  court  does  not  impair,  249. 

evidence  erroneously  rejected  does  not  prevent  operation  o^  272. 
evidence,  identity  oJ^  as  a  test  of,  259. 
evidence  respecting,  must  be  consistent  with  the  record,  27& 
evidence  to  explain  what  was  determined,  273. 
evidence  to  limit  apparent,  272,  273. 
evidence  to  rebut  apparent  estoppel,  274. 
evidence  to  show  what  title  was  in  issue  and  determined,  272. 
evidence  to  show  what  was  litigated  and  decided,  273. 
evidence  to  show  which  of  Mverai  issues  a  judgment  was  founded  npe^ 

278. 
extent  of,  249. 

faet  establiihed  in  one  aetion  not  to  be  deided  in  others,  28ft. 
false  and  fraudulent  prmetioes,  action  for  procuring  judgonent  hji  289. 
final  judgment  is  essential  to^  201. 
findings  not  necessaiy  to  the  judgmenV  271. 
forcible  entry  and  unlawful  detainer,  effoct  of  judgment  in,  802  ^ 
lofedosare  determines  that  premises  are  liable  to  sale,  803. 
foreclosure,  effect  of  judgment  of,  303. 
foreclosure,  effect  on  other  liens,  803. 
foreclosure,  homestead  claim  is  disposed  of  by,  808. 
foreclosure,  hostile  daims,  decree  determining,  803L 
foreclosure  is  conclusive  ol  the  debt  and  lien,  303. 
foreclosure  is  conclusive  that  debt  was  not  paid,  303. 
foreclosure,  paramount  claims,  when  not  barred  by,  303. 
foreclosure,  iale  under,  passes  the  title  of  all  the  parties  as  of  the  dsfcs 

of  the  lien,  303. 
foreclosure,  what  claims  of  defendants  are  negatived  by,  803. 
form  of  action,  change  in,  does  not  avoid,  256. 
form  of  action,  change  in,  does  not  prevent  operation  of,  318. 
form  of  action,  judgment  given  for  mistake  in,  265. 
fraud  in  cause  of  action,  not  available  after  judgment,  289. 
fraud,  when  avoids,  250. 
general  extent  of,  249. 

general  iBsue,  admission  of^  in  evidence  under,  and  its  effect;  284^ 
haifea$  corpus  decinon  discharging  prisoner  is  conclusive,  324. 
habecu  corpus,  decision  upon,  when  conclusive,  824. 
habeas  corpus,  decision  upon,  when  not  conclusive,  324. 
habeas  corpus,  to  determine  the  right  to  the  custody  of  a  peisoB,  ju4g' 

ment  upon,  is  couolusive,  324 
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how  pleaded,  460. 

identity  of  defendant,  when  eetabliehed  by  judgment,  827  a. 
identity  of  evidence  as  a  test  of,  259. 
identity  of  form  of  action  not  essential,  256. 
identity  of  ivnes  is  all  that  is  essential,  256. 
identity  of  purpose  not  essential,  254. 
identity  of  subject-matter,  25S. 
identity  required,  262. 
immaterial  findings,  271. 

incidental  and  collateral  questions,  what  are,  258. 
incidental  matters  not  settled  by  judgment,  257. 

infant,  right  to  custody  of,  when  settled  by  decision  of  habeas  corpus,  824. 
installment,  judgment  regarding  one,  when  conclusive  upon  others,  263. 
interest^  judgment  for,  when  oonclnsive  in  favor  of  the  principal,  258. 
interlocutory  judgments  do  not  create,  261. 
interpretation  of  writings^  when  conclusive  in  other  controversies,  240, 

262,268. 
is  not  odious,  247. 

issues  being  di£ferent,  judgment  in  former  action  is  not  an,  266. 
issues,  evidence  to  show  that  they  were  not  decided,  272. 
issues,  identity  of,  illustrated,  256. 
issues^  immaterial  diffsrences  in,  266b 
issues,  language  of  judgment  must  be  restricted  to^  271« 
issues,  matters  not  within,  249. 

issues  not  litigated,  when  not  conclusively  settled,  268. 
issues  not  necessary  to  be  determined,  when  become  re$  Judieaia,  2B1. 
issues,  restriction  of  estoppel  to,  257. 
issues,  what  deemed  to  be  settled  by  judgment,  256. 
Judgment  for  goods  sold  and  delivered  precludes  action  for  non-delivery 
of  the  same  goods,  289  a. 

Judgment  for  plaintiff  as  to  one  cause  of  action,  when  conclusive  against 
another  cause,  276^ 

Judgment  resting  upon  either  of  two  grounds,  whether  conclusive  of 
both,  276. 

judgment  resting  upon  two  or  more  defenses,  whether  conclusive  of  all^ 
276  a. 

Jurisdiction,  dismiiisal  of  action  for  want  of,  264. 

jurisdiction,  judgments  which  court  has  no  power  to  render,  264. 

later  of  two  judgments  prevails  as  an,  332. 

law  of  the  case  may  control  other  actions,  249. 

letters  of  administration,  grant  of,  of  what  issues  conclusive,  819  K 

limited  to  matters  in  issue,  257. 

mandamvM,  judgment  refusing,  249. 

mandamm,  judgment,  when  not  conclusive  on  application  for,  248. 

matters  overlooked  and  not  considered,  272. 

matters  which  might  have  been  litigated,  272. 

mental  capacity  of  party,  judgments  involving,  256. 

merits,  decree  of  bill  dismissed  is  upon,  270. 
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mtriti^  airidenoe  to  ahow  th«t  Judgmont  wu  not  upon,  274. 

merita,  jadgment  baMd  on  both  temporary  and  peniiuiont  dofeiiM^  278» 

276  a. 
merita,  jadgment  based  on  temporary  defenae  is  not^  260. 
merits,  jadgment  in  action  prematnrely  brought  is  not  opoo,  260. 
merits,  judgment  is  npon,  though  erroneous,  260. 
merits,  judgment  is  upon,  though  party  failed  because  ha  did  not  produce 

his  evidence,  260. 
merits,  judgment  rendered  because  of  defects  in  pleading  is  not  npe^ 

260. 
merits,  judgment  upon,  is  essential  to,  260. 
merits,  judgment  upon,  what  is,  260. 
merits,  judgment^  whether  presumed  to  be  upon,  276. 
merits,  judgments  which  court  has  no  power  to  render,  264. 
merits,  mistake  of  court  does  not  prevent  judgment  being  upon,  260l 
misconoeiTed  actions,  judgments  in,  are  not  an,  266. 
mistake  cannot  be  shown,  to  avoid  effect  of  judgment,  284  a. 
money  which  defendant  has  been  compelled  to  pay  under  a  judgment 

cannot  be  recovered,  284  a. 
motions,  decision  of,  based  on  defects  in  papers,  326. 
motions^  decision  of,  effect  of,  in  other  cases,  325. 
motions,  decision  of,  effect  on  subsequent  proceedings  in  the  same  caasi^ 

825. 
motions,  leave  to  renew,  when  necessary,  325,  326. 
motions,  leave  to  renew,  when  will  be  denied,  326. 
mutuality  in  operation  of,  159. 

need  not  to  appear  on  the  face  of  the  judgment  record,  273. 
new  trial,  motion  for,  does  not  affect,  328. 
noL  proi,,  or  nolle  pnmequi,  jadgment  of,  is  not^  261. 
nolle  proeeqiU,  jadgment  of,  effect  of,  318. 
nolle  proeequl,  judgment  of,  when  may  be  entered,  318. 
nonsuit,  jadgment  of,  is  not,  261. 

nonsuit^  parol  evidence  not  admissible  to  show  it  was  on  the  meritu,  261. 
OfMM  of  proof  respecting,  276. 

opinions  and  reasoning  of  the  court  cannot  limit,  258. 
order  of  sale,  effect  of,  cannot  be  avoided  by  showing  mistake,  284  a. 
order  of  sale,  of  what  conclusive,  249. 

parol  evidence  not  admissible  to  change  effect  of  judgment  as  an,  271. 
parties,  judgment  entered  because  of  defects  or  misjoinder  o^  266. 
partition,  judgment  in,  is  conclusive  on  all  issues,  304. 
partition  of  lands  of  decedents  by  probate  and  surrogate  courts,  308  a 
partition,  persons  not  m  esse,  when  bound  by,  306. 
partition,  title,  judgment  in,  is  conclusive  upon,  304. 
partition,  unknown  owners,  who  bound  as,  307. 
partners,  judgment  against^  establishes  partnership,  257,  3]  5. 
patent  issued  after  former  jadgment  not  affected  by,  329. 
payments  not  credited,  actions  for,  285,  286. 
penal  actions,  judgments  in  civil  oases^  when  admissible  in,  819  a^ 
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perjnryy  action  for  procnring  judgmont  by,  289. 

phynoua,  jadgment  .in  favor  of,  for  ■ervioei  preolndea  aetloB  for  mal* 

practioe,  256. 
phytioiany  recovery  by,  for  servioaa,  whether  ban  action  for  malpractice, 

282. 
pleading  of^  opportunity  for,  what  is,  288. 
pleading  of,  when  required,  283. 
prematurely  brought  suit  does  not  create,  268. 

prssumption  is  that  all  issues  were  decided  in  favor  of  successful  liti- 
gant, 276. 
probate  courts,  allowance  of  accounts  by,  819  b. 
probate  courts,  decrees  of  distribution  made  by,  319  b. 
probate  oourts^  grants  of  administration  on  estates  of  living  persons, 

819  b. 
probate  oourts,  orders  of,  confirming  sales,  819  b. 
probate  courts,  orders  of  sale  granted  by,  819  b. 
probate  courts,  will,  grant  or  refusal  of  probate  of,  819  b. 
probate  decrees  and  orders,  819  b. 
probate  decrees  or  orders  cannot  estop  living  person  from  showing  that 

he  is  not  dead,  819  b. 
proceedings  distributing  proceeds  of  property  sold  under  execution,  827. 
proceedings  supplementary  to  judgment,  decisions  of,  are  conclusive,  327. 
quieting  titie,  effect  of  judgment  for  defendant,  809. 
quieting  titie,  judgment  for  plaintiff  outs  cS  every  possible  interest  of 

defendant,  809. 
quieting  titie,  judgment  for  plaintiff  is  oonolnsive  of  every  fact  necessary 

to  uphold  it,  809. 
qnieting  titie,  judgment  for  plaintiff  is  conclusive  of  his  ownership,  809. 
real  actions,  judgment  in  one,  when  does  not  affect  right  to  recover  in 

another,  293. 
real  and  personal  actions,  distinctions  between,  293. 
reasons  for  enforcing,  247. 
reasons  of  the  court  do  not  extend  or  limits  249. 
relief,  omission  to  award,  is  an  adjudication  that  party  was  not  entitied 

to^272. 
replevin,  effect  of  judgment  in,  as  between  the  parties,  316. 
replevin,  judgment  in,  is  conclusive  in  subsequent  action  of  trespass  or 

trover,  816. 
reversal  of  judgment  destroys,  383. 
satisfaction  of  judgment  cannot  be  ordered  for  causes  existing  anterior 

to  judgment,  290. 
series  of  notes,  judgment  on  one,  when  conclusive  of  all,  256. 
set-off  not  allowable  in  the  action,  though  pleaded,  does  not  become  re$ 

JwUeaia,^7. 
set-off  not  presented  is  not  affected  by  a  judgment,  277. 
sham  actions  do  not  give  rise  to^  260. 

specific  performance,  dismissal  of  bill  of,  for  defect  of  titie,  270L 
strangers  to  judgment*  when  entitied  to  benefit  of,  159. 
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■nbjeot-mattar,  jadgment  regarding  one,  when  dondnaiva  upon  etJienb 

263. 
temporary  and  permanent  defenses,  jadgment,  when  ooodnsiTe  of  botl^ 

269,  276  a. 
title  aoqnired  pendente  Sie,  when  not  oonoladed  by  tho  jadgmentk  9i9L 
title  aoqnired  pe$ide»te  UU,  whether  affected  by  the  judgment  3211. 
trespass  de  bonii  aeporkUia,  effect  of  jadgment  in,  317. 
trespass,  effect  of  jadgment  in  action  of,  npon  other  actions,  31€^  81L 
trespass,  jadgment  in  action  of,  when  oondosiTe  npon  titles  31L 
trespass  quart  elaueum,  effect  of  jadgment  in  other  actions  of  trespass^  SlOi 
trespass  to  try  title,  jadgment  in  action  of,  is  eondnsive  npon  title,  SIL 
trover,  jadgment  in,  bars  action  of  ativrnptit  for  same  property^  256, 
ancertainty  as  to  what  was  determined,  276. 
United  States  is  bonnd  by,  249. 

nsarioas  interest  indnded  in  a  jadgment  cannot  be  reooTered»  2M. 
osory,  defense  of,  cannot  be  made  after  jadgment,  284  a. 
▼erdict  does  not  create,  antil  jadgment  is  rendered,  251. 
warranty,  breach  of,  may  be  recovered  for,  notwithstanding  jadgment  for 

parchase  price,  277. 
warranty,  judgments  in  actions  for  breaches  of,  what  estaldished  by,  312. 
where  second  action  indndes  persons  additional  to  parties  to  the  firsts  161. 
where  second  action  indndes  persons  not  parties  to  the  first,  160. 
will,  adnussion  of,  to  probate  establishes  all  facts  necessary  to  sostaia 

such  will,  819  b. 
writings,  validity  and  character  of,  jndgments  invdving,  286L 
Xvidmioe, 

admission,  judgment^  when  admissible  as  an,  417  a. 

amendments  of  judgments,  on  what  may  be  based,  72^ 

authentication  of  foreign  judgment,  414. 

authentication  of  judgments  of  other  states  and  of  national  ooorts^  411. 

authentication  of  judgments  of  other  states,  certificate  of  detk,  d^aty 

may  not  make,  412. 
authentication  of  judgments  of  other  states,  certificate,  what  most  static 

412. 
authentication  of  judgments  of  other  states,  certificate  when  judge  ii 

also  clerk,  412. 
authentication  of  judgments  of  etiMr  statss,  judge,  which  one  most  cer. 

tify,  413. 
authentication  of  judgments  of  etiMr  states,  judge's  attestation  €»f,  is  ooo- 

dusive,  412. 
anthentication  of  judgments  of  ether  states,  judge's  certificate  is  indik 

pensable,  413. 
anthentication  of  judgments  of  •ther  stales,  judge's  oertifioate,  what 

must  state,  413. 
authentication  of  judgments  of  other  states,  iegisl&tnre  may  dispenss 

with,  411. 
anthentication  of  judgments  of  other  states  most  oontaia  whole  record 

412, 
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Xvidence  (Continaed), 

copies  of  records,  admissibility  of,  408. 

corporation,  jndgmeut  sgainst»  whether  admissible  against  stockholders, 

177. 
criminal  prosecntions,  judgments  in  civil  cases,  whether  admissible  in, 

319  a. 
criminal  prosecntions,  judgments  in,  when  admissible  in  other  proceed- 
ings, civil  or  criminal,  319. 
death,  when  may  be  proved  by  judgment^  419. 
decrees  are  admissible  nnder  same  conditions  as  judgments,  420* 
decrees,  enrollment  of,  not  essential  to  admissibility,  39. 
decrees  of  bills  dismissed  cannot  be  proved  not  to  have  been  on  the 

merits,  270. 
entry  of  judgment  is  essential  to  its  admission  in  evidence,  38. 
erroneous  rejection  of,  does  not  prevent  operation  of  res  Judicata,  272. 
estoppel,  evidence  to  show  what  waa  decided  must  be  consistent  with 

the  record,  275. 
examined  copies  of  judgment  record,  how  must  be  made,  408. 
examined  copies  of  judgment  record,  when  admissible,  408. 
exemplification  of  judgment  records,  when  admissible,  407,  408. 
extracts  from  judgment  record  not  admissible,  407 
foreign  judgment,  how  approved,  414. 
identity  of,  as  a  test  of  estoppel,  260. 
inferior  courts,  judgments  of,  how  proved,  410. 

judgment^  admissibility  of,  in  favor  of  persons  not  parties  thereto,  159. 
judgment  against  administrator,  whether  admissible  against  heirs,  163. 
judgment  against  covenantee,  when  admissible  against  covenantor,  187. 
judgment  against  principal,  when  admissible  against  surety,  180. 
judgment  always  admissible  to  prove  itself  416. 
judgment  as  an  admission,  417  a. 
judgment  as  an  admission  may  be  rebutted,  417  a. 
judgment  as  evidence  upon  questions  of  common  repute,  419. 
judgment  as  evidence  upon  questions  of  public  nature,  410. 
judgment  as  evidence  of  collateral  facts,  417. 
judgment  aa  matter  of  inducement,  417. 
judgment  as  part  of  a  chain  of  title,  416. 
judgment  is  admissible  as  hearsay  evidence,  419. 
judgment  is  frima  fade  avidence  of  indebtedness  of  defendant  to  plain- 

ti£t418. 
Judgment^  proof  of,  must  be  by  original  or  by  an  authenticated  copy,  407. 
judgment  showing  appointment  or  authority  of  officer,  416.     • 
Judgment,  when  admissible  against  one  of  whom  defendant  has  the  right 

to  recover  of,  417. 
judgment^  when  admissible  only  against  parties  thereto,  154. 
judgment,  when  admissible  to  prove  that  plaintiff  is  a  creditor,  418L 
judgment-book  aa  evidence  of  judgment,  409.  ^ 

judgments  of  other  states,  how  authenticated,  411. 
lost  judgment,  how  may  be  proved,  407. 
marriage^  judgmant  as  evidence  of,  419. 
Judo.  XL— ai 
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'■  pro  tmte  ontriet,  on  what  uulj  bo  boaod,  61. 
pro  tune  entrieo,  parol  eyidenoo  to  mpport»  63. 
pro  imne  ontriei,  record  evidenoOb  when  enential,  02. 

mme  pro  itme  entries,  what  sufficient  to  anthoriie,  62. 

of  estoppel,  admissibility  and  effect  under  the  general  issae,  284. 

office  copies  of  judgment  records,  when  admissible  ss^  406w 

omit  of  disproying  an  estoppel,  276. 

omit  of  establishing  an  estoppel,  276. 

other  states,  judgments  of,  how  authenticated,  411-413. 

psrol,  to  show  precise  time  of  rendition  of  judgment,  37& 

parol,  to  sustain  nunc  pro  tune  entry  of  judgment,  63. 

part  of  record  of  judgment,  when  admissible,  407. 

pedigree,  judgment  as  evidence  of,  419. 

pabiic  highways,  judgment  as  evidence  of,  419. 

public  nature,  when  eridence  upon  questions  of,  419. 

record  proof  of  judgment,  exemplification  of,  under  the  great  seal,  407. 

record  proof  of  judgment^  how  obtained  and  put  in  evidence,  407. 

record  proof  of  judgment  was  necessary  at  common  law,  407. 

result  of  judgment  record,  certificate  of,  not  admissible,  407. 

secondary,  of  judgment  record,  when  adminible,  407. 

Mttlement  of  pauper,  judgment  as  evidence  of,  419. 

stranger,  judgments,  when  admissible  against^  416^  420l 

to  extend  effect  of  judgment  estoppel,  271. 

to  limit  apparent  effect  of  an  estoppel,  272, 278. 

to  rebut  presumption  of  estoppel,  274. 

to  show  that  an  issue  was  not  litigated  or  was  withdrawn,  272. 

to  show  that  judgment  was  not  on  the  merits,  274. 

to  show  what  matters  were  litigated  and  decided^  273L 

to  show  what  title  was  determined  in  ejectment,  273. 

to  show  who  were  real  parties  to  a  judgment^  175. 

whole  record,  when  must  be  produced,  407. 
SzooMibla  Neglect, 

what  is,  114,  116. 
Sjceoution  Sale, 

purchaser  at»  bound  by  Us  pendem,  206. 
Xxeoutor, 

administrator  with  will  annexed,  privity  between,  and  executor,  163L 

domiciliary,  judgment  against,  binds  every  other  executor,  163L 

See  ADMIKI8TBATOB8  AMU  ExCCUTOBa. 

Bxecator  and  Administrator, 

privity  of,  163. 
Ezempliftcation 

of  judgment  records,  when  admissible  in  evidence,  407,  406L 
Viotitiotui  Name, 

action  on  judgment  sgainst  person  sued  by,  60  ik 
Tignrea, 

entry  of  judgments  in,  48  a. 
Final  I>eGree, 

what  is,  29. 


INDEX.  1283 

]ft«fereBO«»  at*  to  ••etlons;  Tol«  !•»  ^  1-898;  ToL  !!•»  ^  884-88C. 

filial  JudgEMnt, 

dismiasing  attoohment,  21  b. 

disnuMUig  petition  for  iatenrention,  21  e. 

MMntial  to  lien,  251. 

eMential  to  rmjudieata,  251* 

general  test  of,  36.  f 

in  criminal  cases,  21  a. 

what  is,  12;  17-28. 

See  JVDOMBNTB. 

Findings, 

immaterial,  constitute  no  estoppel,  271. 

of  jurisdictional  facts,  190. 

of  jurisdictional  facts  in  judgments  of  other  states,  660-563i 


lien  of  judgments  upon,  361. 
Torcibla  Bntry  and  Unlawfiil  Detainer, 
judgment  in  actions  for,  effwt  o^  302  a. 
reooTcry  by  plaintiff  is  oondlusive  of  the  existence  of  a  lease  and  of  an 

unlawful  holding  orer,  302  a. 
recoTcry  by  plaintiff,  when  condusiTe  of  his  prior  possession,  802  a. 
recoTcry  in,  is  noTer  condusiTe  of  titie^  302  a. 
Vofreeloaiire^ 

against  administrators,  when  binds  heirs,  163  a. 

against  party  in  one  capacity,  when  does  not  affect  him  in  another,  303. 

against  person  interested  in  two  capacities,  when  affects  him  in  one  only, 

156. 
against  widow,  when  does  not  affect  her  as  doweress  or  daimant  of 

homestead,  156. 
assignee  in  insoWency,  when  not  bound  in  his  representatiTC  capadty, 

303. 
capacity  in  which  defendant  is  bound  by,  303. 
decree  determining  hostile  claims  of  titie,  803. 
decree  of,  as  lien,  398. 
decree  of,  as  rea  judkata^  303. 
defendant  sued  in  a  representatire  capadty  not  bound  in  his  private 

capadty,  303. 
determining  priority  of  liens,  303. 
divests  the  titie  of  all  the  parties  as  of  the  date  of  the  attaching  of  the 

lien  foredosed,  303. 
ll    dower,  when  not  affected  by,  803. 
effect  of  judgment  of,  303. 
grantees  of  mortgagor  must  be  parties  to,  162. 
homestead  daim  is  barred  by,  303. 
liability  of  premises  to  sale  is  established  by,  803. 
lien  of  Judgment  for  deficiency,  339. 
paramount  claims  which  are  not  barred  by,  808. 
widow  sued  as  executrix  not  bound  as  a  homestead  claimant^  303i 
Foreign  Judgments, 

American  decisions  concerning,  396. 
against  absent  dtiaens,  589» 
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Foreign  Judgments  (Continued), 
against  non-reiidents,  688,  589. 
against  temporary  residenta,  568. 
appeal,  effect  of,  upon,  602^ 
are  not  records,  605. 
anthentication  of,  414. 
bankruptcy  proceedings,  dis^tharges  granted  in,  do  not  affect  non-i 

dents,  605  b. 
bankruptcy  proceedings,  transfers  of  property  made  by  rirtne  of,  606  b. 
bankruptcy  proceedings,  what  contracts  may  be  discharged  by,  606  h. 
complaint  required  to  support,  603. 
conclusive  effect  of,  in  England,  594,  595. 
conclusiveness  in  American  courts,  597. 
conclusiveness,  whether  and  how  may  be  rebutted,  596,  597. 
confederate  states,  judgments  in,  and  their  effect,  604. 
corporations,  when  bound  by,  590. 
decrees  discharging  debtors,  599,  605  K 
decrees  of  foreign  courts,  598. 

difference  between  effect  as  a  causa  of  action  and  as  defense,  692L 
dismissal,  decrees  of,  593. 

District  of  Columbia,  judgments  in,  and  their  effect,  604  a. 
divorce,  when  valid  in  other  countries,  605  c. 
enjoining  party  from  taking  advantage  of,  600. 
error  of  law  does  not  affect  conclusiveness  of,  595. 
founded  on  penal  laws  and  police  regulations,  598. 
fraud  as  a  defense  to,  591. 

impeachment  of,  on  what  grounds  permissible,  596,  597. 
indemnitors,  effect  of,  upon,  597. 
jurisdiction,  attacks  upon,  whether  governed  by  the  rules  ^^licable  to 

judgments  of  sister  states,  588. 
Jurisdiction  of  court,  allegations  and  proofs  required  to  rebnt^  S88L 
Jurisdiction  of  courts  submission  to,  to  protect  property,  588. 
Jurisdiction,  presumptions  in  favor  of,  588. 
jurisdiction,  question  of,  is  always  open,  588. 
merger  of  causes  of  action  in,  220,  605. 
merits  of,  are  not  open  to  question,  594. 
mistake  of  foreign  law,  whether  affects,  595. 
natural  justioe,  when  not  enforceable  because  repugnant  to^  597. 
perjury  as  a  ground  of  defense  to  actions  upon,  591. 
persons  not  citizens  of  nor  within  a  country  where  judgment  is  enttfed 

are  not  bound  by,  588. 
pleading,  jurisdiction,  whether  must  be  averred,  453. 
policy  of  our  laws,  effect  of,  when  against,  588. 
probate  of  will,  605  a. 
pronounced  by  interested  tribunal,  601. 
timnsf ers  of  property,  what  may.be  madeby,  605  b. 
WtKm 

of  decree  of  foreclosure,  47. 

of  judgment^  46,  47,  50,  51,  52,  55,  note. 
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of  jadgment,  ddsigDating  the  aoumnt,  60  li. 

of  jadgment*  designating  the  parties,  60  a. 

of  judgment,  designating  the  property,  60  a 

of  judgment*  directions  of  statute  need  not  he  inserted,  47. 

of  jadgment*  precedent  facts  or  proceedings  need  not  be  stated,  47. 
Former  Acquittal, 

what  snstains  plea  o^  318,  note. 

See  CRDcnrAL  Pbosecutzons. 
Forthcomings  and  Delivery  Bonds, 

lien  of  judgment,  how  affected  by,  380. 

satisfaction  of  judgment*  when  produced  by,  479. 

statutory  judgment  upon  forfeiture  of,  whether  merges  original  judg- 
ment* 479. 
Fractions  of  a  Bay, 

when  regarded,  370. 
Franchises, 

lien  of  judgments  does  not  attach  to,  366. 
Fraud, 

action  for  obtaining  judgment  by,  289. 

action  on  judgment,  when  a  defense  to*  436. 

as  a  defense  to  an  action  on  a  foreign  judgment*  69Y« 

as  a  defense  to  judgment  of  sister  state,  676. 

as  a  ground  for  relief  from  foreign  judgments*  691. 

as  a  ground  for  vacating  judgments*  99. 

avoids  estoppel,  250. 

avoids  foreign  judgment,  691,  696. 

in  cause  of  action,  not  available  after  judgment,  289. 

in  getting  defendant  within  jurisdiction  of  court,  566. 

is  a  ground  for  relief  in  equity,  486,  489,  490,  491. 

prevents  mei^er,  223. 

whether  a  ground  for  impeaching  judgments*  132,  336. 
Fraudulent  Conveyance, 

creditors*  diligent,  may  obtain  preference,  360. 

creditors  may  sell  under  execution  against  grantor,  350. 

creditors  who  may  attack,  360. 

impeaching  judgments  for,  334,  336. 

laches  in  proceeding  against,  360. 

lien  upon  lands  conveyed  by  a,  360. 

priority  acquired  by  first  proceeding  against  lands  conveyed,  377. 

relief  in  equity,  when  granted  because  of,  489. 

vacating  judgments  for,  on  motion,  99. 

whether  a  defense  to  an  action  upon  a  judgment  in  another  state,  676. 
Future  Advances* 

lien  of  judgment  for,  897. 
aamblingr  Debts, 

relief  from  judgment  based  upon*  602. 
Oamiahoe, 

Judgment  against*  in  another  action,  whether  admissible  in  favor  of 
plaintiff  167. 
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JadgmMit  Agftinit,  no  merger  of  demand  againet  tiie  prindpa],  228b 

Jndgment  agftinet,  when  oonolnsive  agatnat  aangnee  of  debt^  167. 

Judgment  in  faTor  of,  not  admiasible  againat  defendant  167. 

Judgment^  when  proteoti,  187. 

not  in  privity  witii  hit  prinoipal,  167. 

not  in  priTity  with  the  ereditort,  187. 

payment  of  jndgmenti  agatnat  principal  debtor  diKhargea  garnishee, 
488. 

protected  by  the  orden  of  the  coort^  187. 
Oamiahmont^ 

meiger  by  recorery  of  judgment  against  garnishee,  228. 

of  Judgments,  432. 

prooeedinga  for,  when  in  rent,  807. 
Gentnd  BzpreMioii% 

conimed  to  the  issues,  168,  271. 

oonfinod  to  the  parties,  165. 
G«iMiral  Xwaa, 

effeet  of  judgment  put  in  evidence  under,  284. 
-  in  actions  on  judgments,  458. 
0«ii«ral  ▼«rdict» 

where  there  are  both  permanent  and  temporary  defenses,  268. 
Oold  Ooixi, 

whether  Judgment  may  be  for,  3. 
Graatea 

of  Judgment  debtor,  when  may  impeach  a  judgment  835^  338. 
Grantor  and  Grantee, 

privity  o^  186,  188. 
Guarantor, 

when  bound  by  judgment  against  guarantee,  187. 
Guardian  ad  f.f^^iw^ 

failure  to  appoint^  for  infant  doea  not  avoid  judgment^  161. 
Gnardiane, 

sureties  of,  whether  bound  by  judgments  against^  180. 
Habeas  Oorpna, 

attack  upon  judgment  by,  is  collateral,  819. 

dassification  of  applications  for  writ  of,  824. 

oondusiveness  of  judgment  of  conviction,  819. 

contempt  of  court,  errors  in  proceedings  regarding,  820L 

contempt  of  court,  findings  of  fact  cannot  be  controverted  upon,  819. 

convictions  without  authority  of  law,  824. 

decision  upon,  when  conclusive  and  when  not^  324. 

diMharge  of  a  prisoner  settles  that  he  was  not  lawfully  in  custody,  SSi. 

error  in  convicting  on  an  insufficient  indictment,  820L 

error  in  judgment  not  reviewable  upon,  819,  820. 

estoppel  arising  from  decisions  upon,  324. 

evidence,  error  in  exduding,  820. 

evidence  on  which  conviction  was  based  cannot  be  examined,  819^  62tl 
in  the  exerdse  of  jurisdiction,  823^  826. 
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illegality  for  which  judgments  may  be  diaregarded  upon,  619. 
indiotment»  abeence  of  or  change  in,  avoiding  judgment  becauM  of,  023. 
indiotment*  aujfficiency  of,  how  far  may  be  considered,  622. 
irregnlaritiea  of  proceeding  not  reviewable  upon,  619,  621. 
israes  of  fact,  re-ezamination  of,  not  permitted  upon,  619. 
judge  de/acta,  authority  of,  cannot  be  questioned  upon,  623. 
judgment  in  excess  of  the  power  of  the  court,  623. 
judgment  must  be  void,  or  the  prisoner  must  be  remanded,  619. 
jnrisdioticm  acquired  by  kidnaping,  619. 
jurisdiction,  adjudications  in  favor  of,  when  conclusive,  619. 
jurisdiction,  irregularities  in  acquiring,  are  immaterial,  619. 
jurisdiction  over  the  person  and  the  subject-matter,  to  what  extent  may 

be  questioned,  623. 
jurisdiction,  presumptions  in  favor  of,  619. 

jury  trial,  denial  of,  when  will  not  entitle  prisoner  to  release,  619,  620. 
jury  trial,  irregularities  in,  620. 

merits  of  original  conviction  not  re-examinable  upon,  620. 
minors,  right  to  custody  of,  when  settled  by,  324. 
national  courts,  power  of,  to  release  persons  in  custody  for  acts  dene  or 

omitted  by  authority  of  the  constitution  or  laws  of  the  United  States, 

626. 
non-criminal  act,  conviction  of,  624. 
rt$  judicata,  decisions  upon,  to  what  extent  are,  324. 
repealed  statute,  convictions  under,  624. 
second  conviction  for  the  same  offense  is  void,  624. 
sentences  for  a  greater  or  less  txme  than  authorized,  626. 
sentences  not  warranted  by  law,  624,  625. 

sentences,  second,  after  the  power  of  the  court  has  been  exhausted,  626. 
subject-matter,  release  from  judgments  void  for  want  of  jurisdiction 

over,  623. 
supreme  court  of  the  United  States  will  not  review  mere  errors  upon, 

619. 
trial,  errors  at  irregularities  in,  620,  621. 
unconstitutional  law,  convictions  under,  624. 
verdict,  defects  in,  will  not  entitle  prisoner  to  be  released,  619. 
verdict,  irregularitieB  in,  620. 

▼oid  judgments,  release  from  imprisonment  under,  623. 
void  ordinance,  release  from  imprisonment  under,  624. 
witness,  error  in  refusing  to  compel  attendance  of,  620. 
SMte  of  Oourt 

no  ground  for  relief,  487. 
Heir  and  Administrator, 

privity  of,  163. 
Heir  and  Ancestor, 

privity  of,  167. 
Heirs, 

claims  allowed  are  not  conclusive  against,  163. 
interest  of,  when  subject  to  judgment  lien,  356. 
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Hairs  (Continaed), 

judgmeata  against  adminiatraton  and  execaton  do  not  bind,  163. 
Jadgmenta  againat»  aa  adminUtraton^  whether  bind  them  as  heir^  161 
jadgments  in  favor  o^  whether  admissible  in  favor  of  co-baira^  159. 
Holidays, 

judgments  may  be  rendered  on,  188. 
Homestead, 

disposed  of  by  foreelosnre,  803. 

judgment  against  husband  binds  wife  and  children,  173. 

jndgment  lien  against,  355. 

lien  of  judgments,  how  attaches  on  abandonment  of,  356. 

lien  of  judgment  upon,  365. 

lien  of  judgment  on  lands  intended  to  be  occupied  as,  355. 

lien  of  judgment  upon  lands  in  excess  of  quantity  exempt  tm,  355. 

widow's  right  to^  when  not  affected  by  foredosnre  against  her  as  exeea- 

trix,  156. 
Ignorance 

of  defense  as  a  ground  for  relief  in  equity,  506. 
of  evidence  as  a  ground  for  relief  in  equity,  507* 
Immaterial  Finding 

creates  no  estoppel,  271* 
Impeaching  Judgments, 

assignee  for  creditors,  when  may  impeach,  335. 
bankruptcy,  discharge  in,  cannot  be  impeached  for  error,  337. 
bankruptcy,  for  what  causes  judgments  may  be  impeached  in,  337  a. 
bankruptcy,  judgment  cannot  be  impeached  by  showing  a  prior  d]sebaf;gt 

in,  337  a. 
collusion,  impeaching  judgment  for,  334,  336. 
creditors  may  impeach,  when  given  to  delay  or  defraud  them,  335. 
oreditois  subsequent  to  the  entry  of  a  judgment^  when  may  tmpeich 

it,  335. 
error,  impeaching  judgments  for,  337. 
foreign  judgments,  on  what  grounds  permissible,  696,  597. 
fraud  against  bankruptcy  and  insolvency  statutes,  337  a. 
fraud  and  collusion  as  grounds  for,  334,  336. 
fraud  and  collusion,  parties  may  not  impeach  for,  331. 
grantee  of  the  judgment  debtor,  when  may  impeach  judgment^  335. 
irregularity,  impeaching  judgments  for,  337. 
parties  or  their  privies  cannot  impeach,  334. 
partitioning  lands  of  decedent  in  probate  courts,  306  a. 
sheriff  may  impeach,  when  it  was  suffered  to  defraud  creditors  wiiom  hs 

represents,  335. 
strangers  may  impeach,  for  fraud  and  collusion,  when,  334. 
strangers  not  injured  by  the  entry  of  a  judgment  cannot  impeach  it^ 

335. 
surety  may  show  that  judgment  against  his  principal  was  ooUusivi^  166. 
what  strangers  may  impeach,  335. 
Inadmissible  Claims 

not  barred  by  judgment,  269. 
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not  a  gronnd  for  relief  in  equity,  485,  487. 
Indemnitors, 

notice  to  defend,  when  neoeisary,  and  tnffioiency  of,  181. 

of  officers,  when  bound  by  judgments,  184. 

opportunity  to  defend  is  essential  to  bind  them  by  a  judgment,  181. 

when  bound  by  foreign  judgment,  597. 

when  bound  by  judgment  against  person  indemnified,  181,  184. 
Index 

of  names  in  judgment  docket^  omission,  whether  fatal  to  the  lien  of  the 
judgment,  347. 
Indictment^ 

conviction  in  absence  of,  or  upon  ehtnged  indictment,  623. 

habea$  eorput,  sufficiency  of,  how  far  may  be  considered,  622. 
Indorser, 

effect  of  payment  of  judgment  by,  471. 
Inezeueable  Neglect, 

what  is,  115. 
Infiuicy, 

plea  off  is  personal,  and  if  not  made  is  waived,  151. 
Infiant, 

general  guardian  may  waive  service  of  process  upon,  151. 

guardian  ad  Utem,  failure  to  appoint^  does  not  avoid  judgment^  151,  487. 

is  bound  by  judgments,  151,  513. 

judgments  against,  are  valid,  151. 

judgments  againtit,  can  be  avoided  only  upon  grounds  open  to  an  adnlt^ 
157. 

personal  service  of  process  upon,  is  generally  indispensable,  151. 

personal  service  of  process  upon,  states  in  which  not  necessary,  15L 

relief  in  equity  from  judgment  against,  513. 

relief  in  equity  not  granted  because  of  failure  to  appoint  guardian  ad 
Utem,  487. 

right  to  custody  of,  when  settled  by  judgment  in  habea$  corpu$,  324. 

▼aoating  judgment  because  entered  against,  101  a. 

waiver  of  service  of  process  by,  or  by  his  guardian,  15L 

when  may  move  to  vacate  judgment,  102. 

when  may  obtain  relief  in  equity,  513. 
Inteior  Conrte, 

judgments  of,  how  proved,  410. 

jurisdiction,  statutes  dispensing  with  jurisdictional  averments,  454. 

jurisdiction,  when  and  how  must  be  shown,  454. 

of  court  of  another  state,  how  denied,  456b 
Xsjonction 

against  resorting  to  courts  of  foreign  nations,  600. 

lien  of  judgment,  how  affected  by,  394. 

Hi  pendena  in  suits  for,  195. 
Innocent  Purchaser, 

not  affected  by  amendments,  74,  344. 

not  affected  by  nunc  pro  tune  entries,  66. 
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not  afGBotod  by  roveml,  484. 

not  afTeoted  by  aeoret  vices,  609. 

nlief  cannot  bo  had  againat^  610,  61S. 
InsaiM  Person, 

bound  by  jadgmonti  10& 

▼aoating  judgment  against^  114^ 
Inspectort  of  Blection^ 

dedsiona  of,  53L 
Int«ra8t» 

lien  of  jadgment  aeoorei,  34L 

on  judgment^  at  what  rate  ahonld  be  allowed,  441. 

on  jadgment»  ehange  in  atatnte  regarding,  whether  qpemtaa  nUunm 
tiTely,  441. 

on  judgment,  eqnity,  when  will  allow,  44L 

on  judgment  la  collectible  by  action,  441. 

on  judgment  waa  not  collectible  by  ezecntion  at  common  law,  441* 

payment  of  jadgment  without  allowing,  441* 
Interlooutory  Judgment^ 

decree,  what  i%  29,  81. 

la  called  by  the  code  an  order,  14 

ia  not  reijudkata,  261. 

ia  part  of  the  judgment  roll,  84. 

no  lien  ariaea  from,  340. 

what  la,  is;  14,  16. 
Int«rplMMl«r, 

jadgment  npoo,  when  not  la  rem,  607. 
Interrontioii, 

denial  of  leave  to  interrene  la  a  final  judgment^  21  e. 

diamiaaal  ol^  wh«n  final,  21  e. 
Irrefolarity, 

equity  will  not  relicTe  becauae  of,  487. 

habeM  corpuit  review  of,  cannot  be  had  by,  619. 

impeaching  judgmenta  for,  837. 

ia  a  ground  for  vacating  Judgmenta,  97. 

no  ground  for  diaoharge  on  habeoi  eorjnUp  621. 

waiver  of,  102. 
Ibsuo, 

identity  of,  266. 

joinder  of  iaaue,  whether  eaaential  to  valid  judgment^  166  a. 

judgment  without^  186  a. 

renjudieaia  confined  to^  267. 

what  becomea  ruJudkatOt  269. 

whether  can  be  ahown  not  to  be  rti  Judicata,  272. 
Joint  and  Boveral  Contracts, 

judgmenta  which  may  be  recovered  upon,  236. 
Joint-debtor  Aote, 

oonatitutionality  of  atatutea  authorizing  judgmenti  baaed  on  aarnee  ef 
procoaa  on  part  of  the  debtor^  120  a. 
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judgment  against  all,  upon  leryioa  of  prooets  npon  some,  44. 

judgment  based  upon,  effect  of,  in  other  states,  674. 

judgment  under,  does  not  merge  cause  of  action  as  to  defendanti  not 
aerred  with  prooeas,  219. 
Joint  Belyton, 

judgment  in  faror  of  part  of,  when  evidence  in  favor  of  all,  161. 
Joint  Defendants, 

entrj  of  judgment  against,  43,  44, 

judgment  void  as  to  one,  whether  void  as  to  all,  138. 

jurisdiotioa  orer,  must  be  acquired  by  service  of  process  on  eacb,  120  a. 
Joint  Obligor% 

judgment  against  one  releases  all,  281* ' 

residing  in  different  states,  judgments  against  resident  does  not  affect 
non-residenty  234. 
Joint  Parties, 

judgment  against  joint  contractors  on  service  of  process  on  some  only,  44. 

judgment  at  common  law  was  for  car  against  all,  43. 

judgments  against,  under  the  codes,  48.  . 
Jndge, 

authori^  o^  cannot  be  questioned  on  habeoi  corpui,  623i 
de/adOf  judgments  of,  are  valid,  148. 
de/adOt  who  is  a,  148. 

disqualification  of^  did  not  make  void  his  judgment  at  common  law,  145. 
disqualification  of,  does  not  affect  judgments  by  default^  036. 
disqualification  of,  one  of  several,  147. 

disqualificati<m  of^  statutes  construed  as  rendering  judgments  vcid,  148. 
disqualification  of,  to  act,  where  interested,  144. 
disqualification  of,  when  may  act  notwithstanding,  148. 
errors  of  judgment^  not  answerable  for,  630, 
liability  of,  for  acting  under  void  judgments,  630L 
may  enter  judgment  against  himself,  148. 
signature  of,  to  judgment,  60  e. 

special,  appointment  of,  cannot  be  collaterally  assailed,  148. 
who  may  authenticate  judgment  of  another  states  413. 
Judgments, 

action  against  party  as  tutor  does  not  affect  him  personally,  168. 

actions  upon,  whetiier  must  be  regarded  as  upon  contracts,  4. 

against  party  in  one  capacity  do  not  bind  him  in  another,  168. 

altered  fraudulently,  whether  made  wholly  void,  148  a 

are  new  debts,  217. 

are  not  written  instruments,  4. 

attachments  may  issue  in  actions  upon,  4. 

attack  upon,  on  habea$  eorpui^  619-628, 

bind  parties  and  privies  only,  164. 

by  confession  rdSda  veri/teationet  7. 

classified  with  reference  to  stage  of  the  proceedings,  6. 

classified  with  reference  to  state  of  the  pleadings,  8. 

collateral,  avoidance  of,  for  error  or  irregularity  not  permitted,  136L 
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oommon-Uw  definitioiia  o(  2, 

eonatrootioii  of » as  to  partiei  oonilnM  its  effect  to  those  Mired  wi&  pro- 

oontempt,  judgment  for,  when  yalid,  137. 

eontreot^  judgment^  when  entitled  to  protection  m^  4u 

eontreoty  whether  ii  e»  4» 

oorporatione,  when  bound  by,  120  b. 

oonrt  mnet  anthorise,  139. 

definition  of,  in  the  code,  14. 

definitione,  examples  of,  2. 

definitions  of,  by  Lord  Coke,  1. 

different  kinds  of,  1-15. 

discretionary  jorisdictions,  adjudications  in  exercise  of,  whethsr 

judgments,  2. 
entirety  of,  when  against  two  or  more  defendants.  13& 
error  and  irregularity  cannot  make  void,  135. 
eridence  of  admissions,  417  a. 
execution,  award  of,  is  no  part  of,  2. 
final,  are  not  always  final  adjudications,  21. 
final,  "bill  dismissed,"  16. 
final,  cross-bill,  order  dismissing,  20. 

final,  default,  judgment  upon,  is  not,  until  damages  are  assessed,  SOL 
final,  defined,  16. 
final,  demurrer,  judgment  on,  20. 
final,  denial  of  leave  to  intervene,  21  a 
final,  dismissal,  judgment  of,  17. 
final,  dismissal  of  attachment,  21  b. 
final,  examples  of,  16. 

final,  in  criminal  prosecutions,  what  are,  21  a^ 
final  in  equitable  actions,  22-28. 
final  in  equitable  proceedings,  22. 
final,  judgment  vacating  another,  18. 
final,  judgments  of  condemnation,  19. 
final,  must  not  leave  issues  to  be  settled,  20. 
final,  need  not  finally  determine  righti  of  all  parties,  16^ 
final,  nonsuit,  judgment  of,  16b 
final,  only,  are  appealable,  16. 
findings,  failure  to  make,  does  not  make  Toid,  13S. 
foreign,  when  merge  cause  of  action,  221. 
form  of,  46,  47. 

holidays,  may  be  rendered  upon,  138. 
in  attachment^  when  void,  126. 
in  figures,  48  a. 

interlocutory,  appeals  from,  not  allowed,  83. 
interlocutory,  appeals  from,  when  allowed,  8S. 
interlocutory,  granting  new  trials,  32  o. 
interlocutory,  in  equitable  actions,  29-32. 
interlocutory,  reversing  other  judgment^  when  are,  32  o. 
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irregnlariUes  which  do  not  make  void,  135. 
jury  trial,  denial  of»  doea  not  make  void,  135. 
language  or  form  of,  2. 

merge  another  action  for  the  same  cause,  249. 
merger  of  judgment  on  which  reoovei'ed,  216. 
merger  of  one  in  another,  216. 
merger  of  prior  equities  in,  217. 
money,  kind  of,  may  be  designated,  3. 
nihU  dieU,  7. 
fion  obstante  veredieiOf  7. 

nam  obstante  veredicto,  judgment  upon  special  issues  is  not,  7. 
nom  obstante  veredicto,  when  proper,  7. 
nom  obstante  veredicto,  who  may  move  for,  ?• 
mm  sum  h\fi)rmatus,  7. 
of  dismissal  is  final,  17. 
of  foreclosure,  who  necessary,  154. 
of  nU  capiat  per  breve  or  per  biUum,  7. 
of  non  prosequitur,  7. 
of  nonsuit  is  final,  16. 
of  respondeat  ouster,  7. 
of  retraxit,  7. 
oa  moUe  prosequi,  7. 
prematurely  entered,  135. 
prematurely  entered  are  not  void,  126. 
process^  defective,  when  makes  void,  128. 
process,  defects  in  service  of,  126. 
quod  paries  repiadtent,  7. 
quod  recuperet,  7. 
"^   reasons  of  court  are  no  part  of,  2. 
signing,  77. 

sister  state,  when  merge  cause  of  action,  221. 
Sundays,  when  may  be  rendered  upon,  138. 
third  persons  generally  not  affected  by,  154. 
void  as  to  one  defendant,  whether  void  as  to  all,  136. 
void  because  derk  entered  without  authority,  129. 
void  because  court  exceeded  its  jurisdiction,  120  & 
void  because  deciding  questions  not  before  the  court,  120  e. 
void  because  determining  issues  not  involved,  120  c,  and  note, 
void  because  fraudulently  altered,  148  a. 
void  because  in  excess  of  amount  sued  for,  120  a 
void  because  not  rendered  in  term  time,  121. 
void  because  of  defects  in  form  of  process,  126. 
void  because  of  defects  in  service  of  process,  126. 
void  because  on  motion  against  one  not  a  party  to  the  action,  120  a. 
void  becanse  relief  was  such  as  the  court  had  no  power  to  grant.  120  si. 
void  because  rendered  at  time  or  place  not  authorized  by  law,  121. 
void  because  rendered  by  disqualified  judge,  146. 
void,  effect  of,  117* 
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▼oid  if  no  aotum  or  prooeeding  ii  oommenoed,  120. 

Toid  in  ptrt  and  valid  in  part^  120^  13G. 

▼oid,  when  and  for  what  oaiia«a»  116»  117»  264^ 
JvdgmeiLVbook, 

•ntry  of  judgment  in,  when  may  be  made,  40. 

failure  to  enter  judgment  in,  40, 41. 

requirement  of  the  oodee  that  it  ahall  be  kept,  40. 

wae  not  a  record  at  oommon  law,  409. 

when  admiaaible  as  evidence  of  a  judgment^  409. 
JudgniMLt  Qredltor, 

unreoorded  deeds  of  which  he  has  no  notice,  366,  366  a. 
Judgment  Boll, 

amendment  of,  89  b» 

construction  of  code  provisions  concerning,  81,  83. 

conrected,  may  be  certified  to  appellate  courts  89  b. 

date  of  judgment  as  shown  by,  cannot  be  disputed,  76^ 

exemplification  of,  how  obtained,  407« 

failure  to  make  up^  87. 

in  CUifomia  and  Nevada,  82,  83. 

in  chancery,  88. 

interlocutory  judgments,  whether  part  of,  84. 

lost^  chancery  cannot  replace,  89  a. 

lost,  replacing,  89. 

lost^  whether  may  be  proved  before  creating  new  reoMd,  407. 

matters  not  of  record  are  not  parts  of,  79. 

new  trial,  proceedings  relating  to^  whether  parts  of^  85u 

of  what  composed,  77. 

omissions  in,  when  may  be  supplied,  89  bb 

origin  of,  76. 

papers  not  parts  of^  79. 

plaeUa,77. 

pleadings,  loss  of^  whetker  suspends  power  to  render  and  enter  judg- 
ment, 39  a, 

fmtea,  77. 

return  of  officer  in,  may  be  corrected  car  supplied,  89  K 

states  where  none  is  made  up,  86. 

statutes  specifying  contents  of^  80^  81. 

verity  of,  76. 
Judgments  in  Other  Statee, 

admitting  wills  to  probate,  676. 

against  non-residents  served  with  process  beyond  the  state,  564. 

against  non-residents  served  with  process  within  the  states  66& 

iq^peal,  action  upon,  during  pendency  of,  676» 

are  not  Uens  upon  property  in  this  state,  676. 

attorney,  authority  to  appear  may  be  disproved,  663L 

aathentication  of,  411-413. 

based  on  plea  of  the  statute  of  limitations,  676. 

based  upon  attachments  of  property,  SIX 
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bMdd  iipoD  joint-debtor  acta,  574. 

benefit  of,  how  may  be  obtained,  559. 

bj  eonfeaaion,  effeot  of,  658  a. 

oonolnaivenew  of,  559,  575,  575. 

Oongreuional  atatatea  concerning,  559. 

oonatitntional  proTiaiona  concerning,  559. 

oonatmotiTe  aarrioe  of  proceaa  in  appellate  proceedinge,  569. 

eonatructi^e  aenrice  of  prooeas,  when  will  support^  567-570. 

oonveyanoea  of  land  made  by  authority  of,  564. 

oorporationa,  when  bound  by,  568. 

oonrti  not  of  record,  authentication  of  judgment!  of^  ia  not  provided 
for,  677. 

oonrta  not  of  record,  credit  to  be  giren  judgmenti  of^  677« 

credit  to  which  entitled  in  other  atatei,  559. 

decreea  are  entitled  to  the  aame  faith  and  credit  aa  judgments,  559. 

dafenaei,  matters  occurring  after  entry  of  judgmenta,  576. 

def  enaea  to  actiona  upon,  576i 

divoroe,  conatmctive  lerTioe  of  process,  when  authorized,  583,  584. 

diyoroe^  decreea  In  atate  of  which  neither  party  ia  a  bona  /de  reaident^ 
680. 

divorce,  decreea  in  atate  to  which  both  partiea  have  removed,  679. 

divorce,  domicile  of  wife  for  purpoaea  of,  582. 

divorce,  juriadiction  of,  courta  of  what  atate  have,  680. 

divorce,  juriadiction,  redtala  of  reaidenoe  of  parties  may  be  contra- 
dicted, 58a 

divorce,  non-reaidenta,  cases  where  may  be  granted  againat,  581,  586. 

divorce^  non-reaidenta,  effect  of  decrees  againat,  585. 

divorce,  place  where  marriage  waa  celebrated  doea  not  determine  juria* 
diction,  58a 

divorce,  reaident^  whether  may  be  affected  by  decree  granted  in  another 
atate,  685. 

effect  of,  la  the  same  aa  that  given  to  them  at  home,  576. 

errora  and  irregularities  do  not  impair  effect  of,  576. 

execution  cannot  issue  upon,  559. 

fraud  aa  a  def enae  to  actions  upon,  576. 

in  probate  proceedings,  576. 

jurisdiction,  inquiries  concerning,  what  permisaible,  560. 

Jurisdiction  of,  may  alwaya  be  disproved,  562. 

juriadiction  of  atate  courta  is  confined  to  state  linea,  564. 

juriadiction  of,  whether  muat  be  stated,  453. 

jurisdiction,  pleading  denying,  what  sufficient!  455,  461. 

jurisdiction,  presumptions  in  favor  of,  565. 

jurisdiction,  redtala  of^  may  be  diaproved,  563. 

juriadiotum,  right  to  controvert,  oases  denying,  561. 

justices'  courta,  ooncluaiveneaB  of  judgments  of,  677. 

Und  within  this  state,  to  what  extent  may  be  affected  by,  564,  572. 

law  by  which  jurisdictional  inquiriea  may  be  conducted,  571* 

merge  cause  of  action  when,  221. 
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matt  be  treated  as  reoordi,  461. 

national  oonrts,  eondniivenew  of  jndgmenti  o^  678. 

nil  debU  not  a  proper  plea  to  aotioni  upon,  659. 

non-raiident  corporation!,  effect  of  jndgmentv  againit,  668. 

non-reaidenti  decoyed  within  the  etate  to  be  lerved  with  prooesa»  566. 

non-reridente,  property  o(  ia  eabjeot  to  the  jariediotion  of  the  conrti 
where  it  ii^  667. 

non-residentt,  when  bound  by,  564,  666. 

penal  laws  founded  upon,  675. 

pleading,  what  mnet  be  averred,  463. 

pleM  which  may  interposed  against,  576. 

recitals  of  jurisdiction  may  be  disproved,  563,  580. 

residents*  oonstructive  service  of  process  upon,  570l 

returns  of  service  of  process  may  be  disproved,  663. 

settling  estates  of  decedents,  575. 

statute  of  limitations  as  a  defense  to  actions  upon,  576. 

subject-matter,  jurisdiction  of,  is  indispensable,  572L 

valid  where  entered  when  valid  ebewhere,  676. 
Judgments  in  Bern, 

administration  of  decedents,  grants  o^  606. 

against  property  of  non-residents  on  eonstmctive  servioep  120  a^ 

attachment*  proceedings  in,  607  a. 

bankruptcy  and  insolvency,  adjudications  in,  607. 

bankruptcy  and  insolvency,  discharges  granted  in,  607. 

boundaries  of  towns,  proceedings  to  alter  or  establish,  607« 

condemnation  for  breaches  of  revenue  or  excise  laws,  607« 

confiscation,  judgments  of,  607. 

courts  which  may  render,  606. 

decrees  of  sale,  609. 

definitions  of,  13,  606. 

difference  between,  and  judgments  Ir  permmamt  606. 

different  classes  of,  607. 

errors  of  law  do  not  impair  effect  of,  612,  618  a. 

estates  of  decedents,  judgments  and  orders  concerning,  607. 

garnishment  proceedings,  607. 

how  avoided  if  from  foreign  courts  612. 

instances  of,  607. 

interpleader,  judgments  in,  607. 

jurisdiction  to  pronounce,  how  acquired,  611. 

lunacy,  inquisitions  of,  607. 

marriage,  judgments  establishing  or  dissolving,  610. 

naturalisation,  judgments  of,  607. 

notice,  what  essentisl  to*  606,  611. 

of  admiralty  eourts,  618. 

of  admiralty  courts,  conclusiveness  as  re§  judicata,  616-617. 

of  admiralty  courts,  jurisdiction  may  be  qneetioned,  614. 

on  whom  binding,  606. 

partition,  judgments  in,  C07. 
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panpen,  deciaions  concerning  residence  and  settlements  of,  607. 

pnblio  highways,  proceedings  to  alter  or  establish,  607. 

public  roads,  proceedings  affecting,  607. 

quasi,  in  rem,  607. 

•abject-matter,  jurisdiction  over,  mnst  exist,  611. 

taxes,  judgments  for,  607. 

tests  for  determining  what  are,  606. 

wills,  probate  of,  608. 
Judgments  of  Courts  not  of  Beoord, 

collateral  attacks  upon,  when  permitted,  625. 

eondosiveness  of,  524. 

eontradicting  jurisdictional  statements  in  records  of,  517. 

distinction  between,  and  courts  of  record,  517. 

judges  acting  under  void,  liability  of,  530. 

jurisdiction,  authority  of  court  or  board  to  determine,  when  implied, 
623. 

Jurisdiction,  express  finding  on,  when  unnecessary,  523. 

Jurisdiction  of,  is  not  presumed,  517-527. 

jurisdiction  of,  whether  may  be  established  by  extrinsic  evidence,  517. 

jurisdiction,  recitals  of,  may  be  contradicted,  519. 

jurisdiction,  returns  or  recitals  of,  may  be  disproved,  517. 

jurisdiction,  want  of,  makes  judgments  void,  525. 

justices'  courts,  jurisdiction  of,  when  presumed,  520. 

officers  acting  under  void,  liability  of,  529,  530. 

persons  and  tribunals  acting  judicially,  instances  of,  531. 

premature  entry  of  judgments  of,  521. 

process,  facts  authorixing  issue  of,  522. 

process  of,  defects  in,  or  in  service  of,  521. 
Judicial  Acts, 

what  are,  531* 
Judicial  Notice, 

of  laws  of  other  states  will  not  be  taken,  571. 

supreme  courts  of  the  United  States,  when  will  take,  of  laws  of  the 
various  states,  571. 
Junior  Judgments, 

sales  under,  377. 
Jurisdiction, 

acts  in  excess  of,  are  void,  116. 

ambassadors  and  public  ministers  and  consuls,  what  courts  have,  over, 
120  a. 

amending  or  supplying  evidence  of,  89  b. 

appeal,  loss  of,  by,  121. 

appearance,  what  sufficient  to  confer,  120  a. 

attaching  property  of  non-residents,  procuring  by,  120  Sb 

attorney,  founded  on  appearance  of,  whether  disputable,  128. 

collateral  attack,  constitution  of  United  States,  whether  sanctions,  133. 

collateral  attack,  reasons  for  permitting,  133. 

collateral  attack  to  show  want  of,  oases  permitting,  1331 
JUDO.  IL  — 82 
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ooUatoral  attack  apon,  is  not  permitted,  131. 

oomplaint,  insaffioient*  may  confer,  118. 

complaint  not  filed  by  person  entitled  to  present  it^  120. 

oomplaint  not  filed  within  time  authoriied  by  law,  120. 

complaint  or  petition  filed  in  one  court  cannot  authorise  action  by  a» 

other,  120. 
conferred,  how,  and  by  what,  119. 
conflict  of,  how  avoided,  118  a. 
conflicting  of  coorte  of  concurrent  Juriedictton,  118  il 
conient  of  partiee  cannot  confer,  over  rabject-matter,  120. 
constructive  tervice  being  shown  by  one  part  of  the  record»  personsi 

service  cannot  be  presumed,  130. 
constructive  service  of  process  may  support*  127. 
constructive  service  of  process  on  residents,  670. 
constructive  service  of  procei%  statutes  authorizing^  whetiier  to  be 

strictly  construed,  127. 
continues  till  entry  of  final  judgment,  142. 
corporations,  how  and  when  may  be  acquired  over,  120  b. 
costs,  judgment  for,  may  be  entered  by  court  having  no  juiisdictioB  over 

subject-matter,  120. 
court  first  obtaining,  may  pursue  to  final  judgment,  118  a. 
defendant,  jurisdiction  over,  how  acquired,  120  a. 
definition  of,  118,  120  c,  note. 

diffsrence  between  want  of,  and  defects  in  obtaining,  126. 
dismisnal  for  want  of,  is  not  an  estoppel,  264. 
divesting,  by  bringing  second  action  in  another  court*  118  a. 
error  dees  not  annul,  136. 

express  finding  upon,  by  court  or  board,  when  necessary,  626. 
findings  of,  by  courts  not  of  record  and  other  tribunals,  623. 
findings  of,  when  conclusive,  130. 
findings  of,  cannot  conclude  non-residents,  133. 

findings  of,  must  be  construed  in  connection  with  the  whole  record,  130. 
lor  certain  purposes  only,  143. 
fourteenth  amendment  to  constitution  of  United  States^  iHiether  it 

affects  questions  of,  133. 
fraud  in  procuring,  whether  a  defense  to  an  action  on  a  judgment  iSi. 
habeas  corpus,  inquiries  permiBsible  concerning,  623. 
habeas  corpus,  presumptions  of,  upon,  619. 
irregularity  in  process  or  of  its  service  does  not  avoid,  126. 
issue  to  be  tried,  absence  of,  whether  fatal  to  jurisdiction,  135  a. 
living  persons,  probate  courts  have  no  power  over,  123. 
loss  of,  by  adjournment  of  oourt  without  day,  626. 
loss  of,  by  appeal  to  another  conrt^  121. 

loss  of,  by  entry  of  final  judgment  and  the  lapse  of  the  term,  12L 
loss  of,  by  extinction  of  cause  of  action,  121. 
loss  of,  by  petition  to  remove  cause  to  the  national  courts,  135. 
loss  of,  by  refusing  a  hearing,  121. 
motion  to  vacate  judgment  does  not  confer,  120  a. 


INDEX.  1299 

Beferenoet  are  to  seotlons;  ToL  I.,  f$  1-S83;  Tol.  II.,  $$  8a4-6S6« 
JuTiidiction  (Continued), 

noa-re«identi  are  not  eabject  to,  120  a. 

non-reeidenta,  attacbmenU  against  property  of,  126. 

non-residents  temporarily  within  the  state,  120  a. 

notice  of  motions  is  required,  142. 

of  citizens  temporarily  absent,  688. 

of  courts  not  of  record,  recitals  of,  may  be  contradicted,  519. 

of  courts  not  of  record,  whether  may  be  shown  by  extrinsic  evidence, 

518. 
of  coorts  of  admiralty  may  be  questioned,  614. 
of  courts  of  another  state  may  be  disproved,  660. 
of  courts  of  another  state,  whether  must  be  averred,  463. 
of  courts  of  foreign  nations,  whether  must  be  averred,  463. 
of  courts  of  record  need  not  be  averred,  462. 
of  courts,  proceeding  In  rem,  what  essential  to,  611. 
of  foreign  courts  is  always  open  to  inquiry,  688. 
of  foreign  courts,  when  presumed,  688. 
of  lands  is  restricted  to  the  state  in  which  they  are,  664. 
of  non-residents,  688. 
of  non-residents  who  appear  with  a  view  to  protecting  their  property, 

688. 
of  party,  want  of,  makes  judgment  void,  116. 
of  person,  how  obtained,  119. 
of  state  oonrts  is  limited  by  state  lines,  664. 
of  subject-matter,  absence  of,  makes  judgment  void,  120. 
of  subject-matter,  commencement  of  a  suit  is  essential  to,  120. 
•f  subject-matter,  consent  cannot  confer,  120. 
of  subject-matter,  how  conferred,  119,  120. 

•f  subject-matter  is  confined  to  matters  submitted  for  decision,  120. 
of  subject-matter,  parties  must  invoke,  120. 
of  subject-matter,  want  of^  makes  judgment  void,  ]  16. 
ef  the  res,  how  obtained,  119. 

of  two  or  more  defendants,  process  must  be  served  on  each,  120  a. 
omissions  in  proof  of,  in  judgment  roll  may  be  supplied,  89  b. 
over  deceased  party,  140. 
over  defendant,  how  acquired,  120  a^ 
over  lands  in  another  state  or  country,  120. 
over  non-residents,  664,  666. 
over  parties  not  named  in  the  record,  141. 
over  persons  in  country  with  which  this  is  at  war,  127. 
over  plaintiff,  how  acquired,  120  a. 
partnership,  based  on  service  on  resident  members,  120  a. 
payment  of  cause  of  action,  whether  destroys,  121. 
persons  not  parties  to  the  action  cannot  be  proceeded  against,  120  a. 
presumption  in  support  of,  instances  of,  124. 
presumption  of,  does  not  prevail  against  the  record,  126. 
presumption  of,  in  favor  of  courts  of  record,  122-124. 
presumption  of,  when  oourts  of  record  exercise  a  special  statutory  aa- 

tfaority,  123. 
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probata  oonrto  have  none  over  deoedente  dying  before  pesMge  of  sfait- 

nte,  120. 
proeeM  lerred  oatiide  of  the  atate,  664. 
proceae,  aerrioe  of,  when  eaeential,  120  a. 
property,  all,  within  ttate  ia  anbject  to^  120  a. 
property  in  aoother  atate,  probate  courta  have  no  power  oyer,  120. 
reaaona  for  holding  the  reeord  ooncluaiye,  134. 
recitala  of,  may  be  diaproTed  in  equity,  495. 
reoord  ia  oonclnaiTe  regarding,  131. 
record  only  can  be  looked  to  for  endence  upon,  131. 
relief  in  equity  for  want  of,  whether  will  be  granted  when  there  waa  no 

defenae  of  original  action,  498. 
relief  in  equity,  when  granted  because  of  want  o^  495. 
removal  of  cauae  to  national  courti  loas  of,  by,  121. 
reaidenta,  all  are  aubject  to,  120  a. 
aervice  of  proceaa,  defecta  in,  when  fatal  to,  126. 
ailenoe  of  reoord  regarding,  132. 
aouroea  of,  119. 

atate  and  national  oourta,  eonflict  between,  118  a. 
aummona,  defecta  in,  when  fatal,  126. 
tax  jttdgmenta,  recitala  of,  in,  130. 
terminatea  with  entry  of  final  judgment^  142. 
territorial  limitationa  of,  120  a. 
to  enter  judgmenta  nunc  pro  tunc,  termination  of,  65. 
vacating  judgmenta  on  motion  for  want  of,  98. 
Jury  Trial, 

default  judgmenta  may  be  entered  without,  532. 
habecu  corpus,  denial  of,  whether  a  ground  for  releaae,  619,  620. 
Justioes'  Courts, 

entry  of  judgment  by,  when  aufficient,  63. 

entry  of  judgment,  failure  to  make,  within  time  required  by  atatnte,  53  a. 
entry  of  judgment  forthwith  or  immediately,  53  a. 
failure  to  enter  judgment  on  verdicti  53  a. 
lien  of  judgmenta  of,  346. 

of  other  atatea,  conduaiveneaa  of  judgmenta  of,  577. 
aometimea  treated  aa  courta  of  record,  122,  520. 
Justification  of  Officers, 

ministerial  and  judicial,  629-531* 
Kidnaping, 

jurisdiction  acquired  by,  619. 
IiaclLes, 

in  failing  to  present  aet-off  or  counterclaim,  277. 

in  moving  to  vacate  judgments,  102,  105. 

in  preaenting  defenaea  at  law,  602,  606. 

in  proceeding  againat  fraudulent  conveyance,  860. 

in  aeeking  amendment  of  judgment  entry,  73. 

relief  againat  peraon  taking  advantage  of  hia  own,  496  a. 

relief  in  equity,  when  preduded  by,  503,  506. 

vacation  of  judgments,  when  denied  on  account  of,  102;  lOB. 
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Landlord, 

judgment  against  tenant^  when  oondasiTe  apon,  185. 
Land-offices, 

deoisioni  of  officers  of,  531. 
Language  of  Judgment,  2,  46,  51. 

effect  of,  la  confined  to  the  issues,  158,  28L 

effect  of,  is  confined  to  the  parties,  155. 
Lait  Judgment 

prevails  as  an  estoppel,  332. 
Law  of  Other  States, 

judicial  notice  will  not  be  taken  of,  671. 
Law  of  the  Case, 

application  of,  interpretation  of  writings,  249. 

applioatum  of,  to  other  actions,  249. 
Lease, 

judgment  concerning  yalidi^  of,  is  condnisve  in  other  actions,  256. 
Leasehold  Interests, 

lien  of  judgments  upon,  853. 
Lessors  and  Lessees, 

pririty  between,  169,  186. 
Levy, 

lien  of  judgment  b  not  extended  by,  394  a. 

on  lands,  as  satisfaction  of  judgment^  474. 

on  personalty  as  satisfaction  of  judgment^  475. 
Lien  of  Judgments, 

acts  by  or  proceedings  against  the  judgment  debtor  cannot  impair,  838. 

administrators  and  executors^  judgments  against^  358w 

advances  made  in  reliance  upon,  860. 

after-acquired  title,  precedence  of  different  judgment  liens  over,  868. 

after-acquired  title,  precedence  of  judgment  liens  over,  how  acquired, 
868. 

after-acquired  title,  whether  subject  to^  867. 

after  redemption  of  land  from  execution  sale.  890. 

against  administrators  and  their  sureties,  369. 

against  one  who  is  a  mere  conduit  for  passing  title,  373. 

against  sherifib  and  their  sureties,  869. 

against  title  placed  in  name  of  defendant  for  a  temporary  purpose,  873. 

against  Tendee  for  purchase-money,  865. 

against  vendees,  363. 

against  vendors,  363. 

against  warrantor  does  not  prevent  after-acquired  title  inuring  to  his 
grantee,  878. 

against  wife,  upon  lands  given  to  her  by  her  husband,  861. 

agreement  to  stay  execution,  whether  affects,  383. 

American  statutes  creating,  339. 

amount  ol^  must  be  ascertained  and  made  certain  before  a  lien  can  at- 
tach, 340. 

apparent  interest  of  defendant  cannot  extend  nor  restrict^  366. 

appeal,  effect  of,  upon,  882. 
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appeal,  when  prolongs  life  of,  394. 

assignee  of  judgment  may  enforce,  thoogh  he  has  purchased  perk  of  the 

lands  subject  to^  391  b. 
attachment  lien  merges  in,  338. 
bankruptcy  does  not  release,  391  b. 

based  on  transcripts  of  judgment  filed  in  other  counties,  396. 
^->  contingent  remainders  not  subject  to^  354. 
control  of  equity  over,  896. 
conveyances  may  be  made  subject  to^  338. 
copyhold  interests  are  not  subject  to,  356. 

costs  and  damages  on  appeal,  whether  included  within,  341,  345u 
costs  incurred  in  enforcing,  must  first  be  paid  out  of  proceeds^  338L 
county  or  state,  division  of,  does  not  destroy,  386. 
courts  cannot  limit  nor  extend,  342. 
creation  of,  339. 

creditor's  bill,  priority  acquired  by  filing,  377. 
death  of  defendant  does  not  release,  391  b. 
decedent,  judgment  against,  when  not  a  lien,  358. 
decrees  in  admiralty,  liens  of,  406. 
destruction  of,  from  lapse  of  time,  391  a. 
devisee's  interests,  when  subject  to,  356. 
diligence,  acquiring  priority  by,  374. 
discharge  by  merger  of  one  judgment  in  another,  388. 
discharge  by  sale  under  judgment,  390. 
discharge  by  payment  cannot  be  set  aside  by  agreement^  389. 
discharge  of,  by  act  of  defendant,  384. 
discharge  of,  by  conveyance  of  premises  subject  to^  391  h. 
discharge  of,  by  satisfaction  of  judgment,  391  b. 
discharge  of,  does  not  result  from  debtor's  sale  of  land,  391  bi 
discharge  of,  not  effected  by  division  of  state  or  county,  386. 
discharge  procured  by  fraud,  387. 

divesting,  by  sale  under  execution,  and  failing  to  claim  proceeds^  286w 
docket  defined,  343. 
docket,  history  of,  343. 
docketing,  amending,  and  correcting,  344. 

docketing,  christian  names  of  the  defendants  must  be  stated,  347. 
docketing,  index,  whether  an  essential  part  of,  347. 
docketing,  irregularities  in,  347. 
docketing  is  a  ministerial  act,  347. 

docketing,  middle  initial  of  defendant's  name,  misstatement  of,  347. 
docketing,  middle  name  of  defendant,  whether  must  be  stated,  347. 
docketing,  misspelling  of  defendant's  name,  when  fatal  to  the  lien, 

347. 
docketing,  misspelling  of  defendant's  name,  when  immaterial,  847. 
docketing,  names  of  all  the  defendants  must  be  stated  in,  847. 
docketing  of  judgment  must  be  after  the  entry,  37. 
docketing,  omiuion  of,  gives  precedence  to  ftona  j&is  purchasers  and 
encumbrancers,  343. 
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docketing,  omission  of,  remedy  of  judgment  creditor  is  Against  negligent 

officer,  343. 
docketing,  omission  of,  whether  gives  priority  to  subsequent  judgments 

first  docketed,  343. 
docketing,  premature,  is  inoperative,  343. 
docketing  should  be  in  the  book  in  common  use  as  a  docket^  347. 
docketing  showing  initials  of  defendant's  christian  name,  347* 
docketing,  time  when  may  be  done,  347* 
docketing,  when  essential  to^  343. 
docketing  when  judgment  is  entered  against  defendant  by  a  wrong 

name,  347. 
does  not  relate  to  the  first  day  of  the  term  as  against  honajide  pur- 
chasers, 369. 
does  not  relate  to  the  first  day  of  the  term,  when  the  court  did  not  meet 

on  that  day,  369,  370. 
dormancy  of  judgment,  whether  affects,  383. 
dower  not  subject  to,  until  assigned,  361  a. 
duration  of,  391  a. 

duration  of,  when  judgment  is  in  favor  of  the  state,  391  a. 
easements,  whether  subject  to,  348. 

election  to  take  lands  is  not  subject  to,  unless  exercised,  348. 
English  statutes  creating,  colonies  which  aiiopted,  339. 
entered  on  the  same  day  or  term,  priority  between,  whether  must  be 

determined  solely  by  the  record,  370. 
entered  on  writ  of  error  bond,  376. 
entry  of  judgment,  whether  essential  to,  840. 
equitable  estates,  statutee  subjecting^  to  judgment  liens,  348. 
equitable  estates  were  in  equity  bound  by  judgment  liens,  348« 
equitable  estates  were  not  subject  to^  at  common  law,  348. 
equitable  liens,  when  entitled  to  procedure  over,  362. 
equities  of  third  persons  are  protected  from,  357* 
equity  of  redemption,  whether  subject  to^  349. 
equity  will  not  extend,  339. 

equity  will  not  relieve  from  loss  of,  by  neglect,  395. 
equity  will  not  take  away  advantage  gained  by  diligence,  395. 
equity  will  prevent  capricious  use  of,  395. 
equity  will  require  plaintiff  not  to  sell  homestead  unless  necessary, 

395. 
equity  will  require  plaintiff  to  first  proceed  against  lands  not  subject  to 

junior  liens,  395. 
equity  will  require  plaintiff,  where  defendant  has  sold  lands,  to  sell 

them  in  an  order  inverse  to  that  of  their  alienation,  395. 
execution,  loss  of  right  to  take  lands  under,  destroys,  338. 
exempt  property  is  not  subject  to^  355. 
extending,  by  stay  of  execution  by  agreement,  394^ 
extending,  by  stay  of  execution  without  plaintiff's  conient^  894^ 
expiration  of  lien,  sale  made  afterwards,  394  a. 
federal  courts^  judgments  of,  when  liens,  403L 
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Maral  coart%  lien  of  Jadgmeati  of,  how  affooted  by  ttato  legialntkii^ 
403,404. 

foderal  courta,  limi  of  judgmento  of,  statutes  of  Congress  regarding.  40^ 
405. 

federal  conrts,  lien  of  Judgments  of,  territorial  extent  of,  405. 

final  judgment  is  essential  to,  340. 

fixtures,  when  subject  to,  351. 

for  advances  to  be  made,  397. 

for  deficiency  after  selling  mortgaged  premises,  399,  402. 

for  deficiency  after  sale  of  property  under  execution.  390. 

foreclosing  mortgages,  401,  402. 

foreclosure  of,  is  not  permitted,  338. 

forthcoming  bond,  effect  of,  upon,  380. 

fractions  of  a  day,  whether  the  courts  will  take  notioe  of,  as  between 
different  judgment  creditors,  370. 

fractions  of  a  day,  whether  will  be  considered  in  contests  between  judg- 
ments and  other  liens,  370. 

franchises  are  not  subject  to,  356. 

fraud,  discharges  procured  by,  387. 

grantor's  interest  in  lands  conveyed  to  secure  a  debt,  349. 

heirs,  interests  of,  are  subject  to,  356. 

homesteads,  in  excess  of  quantity  which  may  be  retained  as  exempt^  355. 

homesteads,  lands  purchased  to  be  used  as,  355. 

homesteads,  whether  subject  to,  355. 

idem  ionans,  application  of  rules  of,  to  docketing  of,  347. 

includes  interest,  damages,  and  costs,  341. 

index,  omission  of,  whether  affects  the  lien,  347. 

injunction,  effect  of,  upon,  394. 

injunction,  staying  execution  does  not  prolong  life  of,  394. 

in  natioual  courts  cannot  be  impaired  by  state  legislation,  338. 
-^  interests  to  which  attaches,  356. 

interlocutory  judgment  is  not  a,  340. 

is  general,  not  specific,  338. 

is  subject  to  pre-existing  equities,  357. 

judgment  not  for  a  specified  amount  is  not  a,  340. 

justices'  courts,  transcripts  and  dockets  of,  396. 

lands  fraudulently  conveyed,   priority  acquired  by  first   proceeding 
against,  377. 

lands  fraudulently  transferred,  priority  acquired  by  diligence,  350. 

lands  fraudulently  transferred,  whether  subject  tc^  350. 

lands  intended  to  be  conveyed,  859. 

lands  purchased  of  the  United  States,  but  not  patented,  348b 

leasehold  interests,  when  subject  to,  353. 

legislative  control  over,  342. 

levy  of  execution  does  not  extend  life  of,  394  a. 

lien  of  judgment  against  partnership,  whether  entitled*  to  precede 
over  judgment  against  partners,  357  a. 

mechanic's  lien  is  subordinate  to  judgment  for  purohaae  pricey  365. 
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merger  of  judgment  discharges,  388. 

momentary  aeisin  does  not  attach  to  land  held  by,  875w 

mortgage,  lien  of,  whether  merges  in  judgment  of  foreclosure,  398. 

mortgages,  whether  protected  from  judgments  entered  on  the  day  they 
were  gi^en,  870. 

naked  legal  title  not  subject  to,  356. 

national  courts,  liens  of  judgments  of,  403-405. 

nature  of,  338. 

nunc  pro  tunc  entry  of  judgment,  effect  of,  upon,  840. 

of  decrees  in  equity,  839. 

of  judgment  foreclosing  lien  does  not  attach  until  defioienoy  is  ascer- 
tained, 339. 

of  judgments  entered  at  the  same  term,  869. 

of  judgments  entered  on  the  same  day  lands  are  sold  on  execution,  872. 

of  judgments  entered  on  the  same  day,  when  treated  as  equal,  370. 

of  justices*  courts,  848. 

office  hours,  no  notice  taken  of  preceding  fraction  of  day,  371. 

on  lands  of  which  defendant  is  disseised,  356. 

parol  evidence  to  show  precise  time  of  rendition,  370. 

partnership,  judgment  against^  should  be  docketed  against  each  mem* 
ber,  347. 

possessory  interests  on  lands  of  United  States,  356. 

possessory  interests^  whether  subject  to,  356. 

power  of  appointment,  when  subject  to,  356. 

pre-emption  right  is  not  subject  to,  348. 

presumed  to  haye  attached  before  a  conveyanoe  made  on  the  same  day, 
870. 

priority  acquired  by  superior  equities,  875. 

priority  acquired  or  lost  by  electing  to  pursue  one  of  sereral  remedies, 
875. 

priority  between,  and  mortgage  giyen  to  secure  further  advances,  897. 

priority  between,  whether  must  be  determined  solely  by  the  record,  3701 

priority  obtained  by  first  taking  property  in  execution,  374. 

pririlege  of  purchasing  leased  property,  whether  subject  to,  353. 

proceeds  of  sale  of  real  estate,  when  subject  to,  400. 

proceeds  of  Tolnutary  sale  are  not  subject  to,  338. 

public  lands  for  which  patent  has  not  issued,  356. 

purchase-money,  security  giren  for,  has  precedence  over,  860. 

feoeiyer,  effect  of  judgment  against,  858. 

reforming  oonyeyanoes  notwithstanding,  359. 

release  of  part  of  lands  subject  to,  391  b. 

release  of  part  of  lands  snbjeot  to,  when  not  permitted  to  prejudice  yen- 
dees  of  the  judgment  debtor,  391  b. 

remainders  and  reyerrions  are  subject  to,  356. 

rents,  when  subject  to,  352. 

restoration  of,  after  payment  of  judgment^  889. 

result  from  realty  being  subject  to  execution,  339. 

retroactiye  application  of  statutes  creating,  339. 
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ntroactiire  effect  of  statutes  creating  or  destroying^  342. 

rsrersal  of  jadgment»  effect  of,  upon,  381. 

reversions  and  remainders*  when  subject  to^  35i. 

revivor,  after  setting  aside  vacation  of  judgment,  381. 

revivor,  by  quashing  forthcoming  bond,  380. 

revivor,  by  •ctre/ocia*,  392. 

revivor,  by  setting  aside  vacation  of  judgment^  381. 

revivor  of,  by  vacating  sale  of  property,  383. 

revivor  of,  by  vacating  satisfaction  of  judgment,  381. 

revivor  o^  on  release  of  defendant  from  execution,  379. 

right  to^  is  founded  upon  statute,  342. 

right  to,  is  not  a  vested  right,  342. 

right  to  redeem  from  judicial  sale,  whether  subject  to^  356b 

sale  and  conveyance  made  in  enforcement  of,  relate  to  the  day  it  at- 
tached, 338. 

sale  under  execution,  after  life  of  lien  hss  expired,  394  a» 

sale  under  junior  judgment  does  not  destroy,  877. 

sale  under  junior  judgment^  whether  vests  title  subject  to  prior  Hsu, 
377. 

Mdi'e/aeias  to  revive,  392. 

simultaneous  acquisition  and  conveyanoe  of  title,  373b 

statutes  creating,  339. 

stay  of  execution  by  appesl  bond,  whether  prolongs  life  of,  39^ 

stay  of  execution,  whether  affects,  383. 

suspension  and  restoration  of,  effeot  o^  on  intervening  rights^  379. 

suspension  of,  by  forthcoming  bond,  380l 

suspension  of,  by  taking  defendant  in  execution,  379. 

tax  judgments  are  liens  from  the  levy  of  the  tax,  369. 

tenancies  at  will  are  not  subject  to,  366b 

tenant  in  common,  right  of,  to  partition  not  affected  by,  357  a. 

tender  of  amount  of  judgment  does  not  release,  384^  391  U 

term  of  years,  when  subject  to^  363. 

terminates  with  right  to  take  out  execution,  391  a. 

transcripts  and  dockets,  filing  in  other  counties,  396. 

transcripts,  statutes  regarding,  are  mandatory,  396. 

trust  estates,  when  subject  to^  356. 

trustees,  effeot  of  judgment  against,  358. 

United  States  courts,  lien  of  judgments  of,  403-405. 

United  States^  preferred  debts  of,  have  priority  over  judgment  liens, 
378. 

nnrecorded  deeds,  purchase  by  judgment  creditor  having  no  notioe  e^ 
366  a. 

unrecorded  deeds,  purchaser  having  no  notioe  o^  366. 

unrecorded  instruments,  whether  has  precedenoe  over,  366L 

vacating  judgment,  effeot  of,  upon,  381. 

vendor,  lien  against,  covers  all  his  interest  existing  when  it  attache^ 
363. 

vendor,  lien  against,  whether  notioe  o^  must  be  given  rendos^  S64b 
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Tendon  and  yendeas,  effect  of  Jndgmente  againflt^  363. 

Tendor'i  and  vendee'i  intereits  are  both  sabjeet  to»  if  judgment  ia  for 
pnrcbaae-money,  365. 

yendor'a  lien  has  precedence  over,  360L 

waste,  holder  of  lien  cannot  enjoin,  338. 

wife's  right  to  dower,  when  affected  by  judgment  against  husband  or 
herself,  361  a. 

wife's  right,  when  paramoont  to  lien  against  husband,  361. 
Ids  Pendens, 

actions  to  which  law  of,  is  applicable,  196. 

adverse  titles,  holders  of,  not  bound  by,  201. 

amendment  of  pleadings  creates  aew  U§  pendens^  199. 

appeal,  purchasers,  while  right  of,  continues,  205. 

attachment  levied  during  pendency  of  suit^  193. 

attorney's  lien  is  protected  by  law  of,  211. 

bankruptcy,  assignee  in,  whether  bound  by,  208. 

ehoses  in  action  are  subject  to,  194. 

co-defendants,  notice  of  equities  as  between  each  other,  200. 

commencement  of,  191, 195. 

oommencement  of,  as  to  cross-demands,  199. 

oommencement  of,  when  pleadings  are  amended,  199. 

oondemnation  of  lands,  proceedings  for,  192. 

continuance  of,  during  time  allowed  for  appeal,  205. 

contracts  of  purchase,  holders  o^  whether  bound  by  suit  against  their 
yendors,  201. 

conveyances  after  suit  brought^  193. 

oo-plaintifis,  rights  between  each  other,  200. 

cross-demanda,  commencement  of  U»  penden$  aa  to,  199. 

description  of  property  essential  to,  197. 

diligence  required  in  prosecution  of  suit,  202. 

divorce,  action  for,  when  binds  specific  property,  196. 

ejectment  suits,  whether  law  of,  applies  to,  215. 

entry  of  judgment,  operation  of,  after,  206. 

execution  sale,  purchaser  at^  is  bound  by  previous  suit  against  his 
debtor,  208. 

filing  of  complaint,  whether  essential  to^  195. 

involuntary  transfers,  whether  subject  to  law  of,  193,  208. 

jurisdiction  of  subject-matter  is  essential  to^  193. 

national  courts,  state  statutes  do  not  apply  to,  192. 

necessity  for  rules  o^  191. 

negotiable  paper,  when  not  subject  tc^  194,  note. 

notice  by,  to  what  facts  extends,  198. 

notice  o^  effect  of  errors  in,  212. 

notioe  of,  failure  of  officer  to  index  or  record,  212. 

notioe  of,  is  confined  to  matters  in  issue,  19S. 

notice  of,  national  courts  not  governed  by  statutes  requiring,  212L 

notice  of,  statutes  requiring,  212. 

notioe  ol^  what  required  to  state,  212. 
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operation  o^  after  entry  of  judgment^  200. 

operation  of,  is  reatrioted  by  state  linea,  210l 

parties,  bringing  in  of  additional,  199. 

pendente  Ike  pnrcnasers  are  the  only  one*  bonnd  by,  201. 

personal  property  is  subject  to  law  of,  194. 

possessor  prior  to  suit  not  bonnd  by,  201. 

premature  filing  of  notice  of,  2li. 

proceedings  to  which  law  of,  applies,  192. 

property  must  be  pointed  out,  197. 

property^  what  subject  tc^  194. 

purchasers  and  encombrancers  are  bound  by,  193. 

purchasers  before  suit  brought  not  bound  by,  201. 

realty  in  possession  of  court  through  its  receiver,  207. 

reasons  for  law  of,  191. 

remoTal  of  property  to  another  state,  210l 

revivor  of  suit»  20S»  204. 

rules  o^  ftpply  ftt  law  as  well  as  in  equity,  192. 

second  action  cannot  have  benefit  of  first»  203. 

service  of  writ  or  subpoena  was  essential  to,  195. 

spedfio  property  must  be  affected  by  the  suit,  196. 

termination  of,  206. 

time  for  filing  notice  of,  212,  214. 

unrecorded  deed,  grantee  of,  whether  bound  by,  201. 

Tendee  of  vendee,  whether  bound  by,  209. 

writ  of  error  or  bill  of  review,  205. 
I«oat  Judgment  Beoord, 

action  upon,  432  b. 

chancery  cannot  replace,  89  a^ 

evidence,  what  admissible  in  proceedings  to  replace,  89. 

indictment  cannot  be  replaced,  89  a,  note. 

power  of  courts  to  replace,  89. 

practice  on  proceedings  for  replacing,  89. 

proof  of,  by  secondary  evidence,  407. 

statutes  providing  for  replacing  of,  are  cumulative,  89. 
Lunatics, 

judgments  against^  are  valid,  152. 
Kalidous  Prosecution, 

judgment  of  conviction,  admission  of,  in  defense,  819,  417. 

judgment  of  conviction,  reyersal  of,  whether  deprives  it  oi  iti  efleot  as 
eyidence  of  probable  cause,  319. 
Mandamus, 

judgment  upon,  in  prior  action,  when  not  conelusive,  249. 

judgment  refusing,  effect  o^  as  an  estoppel,  249. 
Marriag^e, 

judgment  establishing  or  dissolving,  when  operates  la  mn,  610. 
Married  Women, 

circumstances  making  judgments  against,  ralid,  when  must  be  diiffiloaedl 
by  the  record,  150. 
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confeasion  of  jodgmenti  by,  645. 

judgment!  againsti  in  aotioni  conunenced  before  marriage,  160. 

jadgmentf  againet,  relief  from,  in  eqnity,  when  will  not  be  granted,  I60L 

judgments  against^  when  and  where  valid,  150. 

judgments  against,  when  and  where  void,  150. 

justices'  judgments  against^  when  Talid,  150. 

warrant  of  attorney  by,  to  oonfess  judgments,  645. 
Kaster  and  Servant, 

judgment  for  or  against  one,  when  oondusive  for  or  agalust  the  other, 
179. 


Aciut  cmicB  neminem  gravabU,  56. 
BxpedU  rdpubUccB  u$  sUJinii  Utiutn,  284. 

^■w  ^^^  w^^^^^^w     y^^^^^^0^f  ^^^^^ww^    ^H^^^w^m   9^^^^0  ^r     '^^^■^^»^^s    •  e^(^^   v^H^^^^'Va    ^fc  ^^^Be 

B/t%  inter  aUo»  acta  aUeri  nootre  non  dibet,  154. 


aooonnti  dealing  upon,  what  presumed  to  be  a,  239. 

account^  what  oonstitutes  an  indivisible,  239. 

administrator,  judgment  in  favor  of,  217«  l 

agent,  judgment  against^  when  precludes  recovery  against  principal, 
225  a. 

appeal  does  not  destroy,  unless  judgment  is  reversed,  218. 

bankruptcy,  modification  of  law  of,  when  applied  to  proceedings  in,  245. 

by  conviction  of  a  felony  or  of  part  of  a  felony,  225. 

by  judgment  against  principal  and  surety,  226. 

capacity,  judgment  recovered  in  one,  does  not  affect  party  suing  in  an- 
other capacity,  235  a. 

cause  of  action  is  extinguished  by  the  judgment^  215. 

causes  of  aotion  affected  by,  216. 

child,  recovery  by,  for  injuries,  does  not  affect  parent's  action  for  loss 
of  services,  235  a. 

dvil  remedies,  merger  of,  in  criminal  prosecutions,  225. 

daim,  allowance  of,  when  operates  as  a,  222. 

classification  of  judgments  operating  as,  222. 

oollateral  security,  judgment  on  original  debt  does  not  affect^  229. 

collateral  security,  judgment  upon,  does  not  merge  liability  on  original 
debt,  229. 

eo-plaintiffs  and  oo-defendants^  liabilities  ss  between  each  other  not  af- 
fected by,  227. 

eontract,  judgment  upon,  merges  all  sums  due  when  the  aeticn  was 
brought,  24a 

eontracts,  all  amounts  due  under,  constitute  an  indivisible  demand,  240. 

eontracts^  successive  actions  upon,  when  permitted,  240l 

eonviotion  of  greater  crime,  when  merges  lesser,  225. 

eonviction  of  lesser  crime,  when  an  acquittal  of  a  greater,  225 

eonvictioik  of  lesser  crime,  when  merges  greater,  225. 

eonviction  of  passing  one  counterfeit  check  bars  prosecution  for  passing 
others  at  the  same  time,  22& 
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eonntordaim,  Tolnntary  allowanoa  of  part  of,  doea  not  morfo  tba  va- 

mainder,  280. 
covenant^  ancoeaaiTe  reooYeriea  for  breaches  of,  240. 
onmnlatiTe  remedies  may  each  be  prosecated  to  jadgment»  222. 
damages  for  breach  of  corenant,  recoTcries,  anccessivei  when  allowed^ 

210. 
damages  for  wrongfal  discharge  of  employee,  all  most  be  reooTored  m. 

one  judgment,  240. 
damages  not  apparent  when  former  action  was  tried,  241. 
damages  resulting  from  a  single  tort  must  all  be  recovered  in  one  judg- 
ment, 241. 
damages  unforeseen  and  improbable  must  all  be  reooyerod  in  ono  aoltoii, 

241. 
death,  heirs  and  administrators  may  not  both  reooTor  for,  222L 
demands  ex  deSeto,  when  indivisible,  241. 
discontinuance  destroys,  218. 
divisible  and  indivisibls  causes  of  action,  238. 

eminent  domain,  all  damages  must  be  recovered  in  one  judgment^  242L 
eminent  domain,  recovery  of  damages  will  not  prevent  future  recovery 

for  negligent  maintenance  of  railway  or  other  improvement^  242. 
exceptions  to  law  o^  instances  of,  228. 
extraterritorial  effect  of,  219. 
false  imprisonment)  judgment  for,  bars  action  for  slander  in  making 

same  accusation,  241. 
felony,  conviction  of  one,  as  a  bar  to  prosecutions  for  other  and  distinct 

offenses,  225. 
foreign  judgment  does  not  prevent  seoond  reooveiy  on  the  samo  oaoae  of 

action,  220. 
fraud,  when  prevents,  223. 
garnishees,  judgment  against,  whether  precludes  recovety  by  original 

creditor,  228. 
husband's  recovery  cannot  affect  oause  of  action  vested  in  hia  wifs^ 

236  a. 
inconsistent  remedies,  both  may  not  be  prosecuted,  222. 
indivisible  demand,  what  is  a,  240. 

indorser  not  precluded  from  recovering  against  maker,  227. 
inquiry  into  nature  of  cause  of  action,  when  not  precluded  by,  244. 
instances  of,  222. 

instances  of  merger  of  one  crime  in  conviction  of  another,  22& 
instances  o^  when  part  only  of  the  amount  recoverable  baa  been  sued 

for,  222. 
interest^  recovery  of  Judgment  for,  when  doea  not  merge  the  prineipal, 

240. 
Joint  and  several  contractors,  judgment  against  one  doea  not  release  the 

others,  236. 
Joint  and  several  contractors,  recovery  against  them  severally  prewats 
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a  recovery  jointly,  and  a  raooTory  Jointly  prevanta  a  reoorary  ierer- 

aUy,  235. 
Joint  contraota,  atatntea  declaring  them  to  be  joint  and  aeveral  prerent 

merger  by  Judgment,  221. 
Joint-debtor  aota,  jndgmenta  under,  do  not  releaae  debtora  not  aarred 

with  proceaa,  233. 
Joint-debtor  aota,  to  what  extent  merge  oanae  of  aetion,  219. 
Joint  debtora  reaiding  in  different  atatea»  judgment  againat  reaident  doea 

not  release  non-resident,  234. 
Joint  obligors,  recovery  againat  one  of  aeveral,  281. 
judgments  creating  no  peraonal  liability,  218. 
lien  of  judgment  may  be  destroyed  by,  388. 
mistake  and  ignorance  aa  grounds  of  exemption  from  law  of,  228. 
mortgage,  f oredoaure  o^  doea  not  change  the  relatione  of  mortgagee  and 

aaaignee  for  the  pnrpoaea  of  secority,  230. 
mortgage,  foreclosure  of,  does  not  destroy  its  lien,  230. 
mortgage,  foreclosure  of,  effect  o^  aa  a  merger,  230. 
mortgage,  merger  o^  in  judgment  condemning  property  for  public  nae^ 

222. 
nature  of  cause  of  action,  when  not  changed  by,  244. 
notes  and  bills,  recovery  against  one  maker  bars  action  against  others, 

227  a. 
notes  and  bills,  recovery  upon,  doea  not  bar  action  by  indoraera  or  drawera 

againat  acceptora  or  makers,  227  a. 
nuiaance,  eontinuance  of,  when  girea  rise  to  a  new  canae  of  action,  242. 
nnisanoe,  merger  arising  from  judgment  for,  242. 
of  oause  of  action  based  on  violation  of  penal  laws  of  another  atate,  217« 
of  civil  liability  in  criminal  prosecution,  225. 
of  Judgment^  by  forfeiture  of  forthcoming  and  deliTery  bond,  216. 
of  one  judgment  in  another,  215,  216. 
of  relation  of  principal  and  surety,  226. 
of  specialty,  216. 
of  tort  in  judgment,  217. 
of  usury  in  judgment,  217. 
partners,  recovery  against  one  releases  all,  232. 
partners,  recovery  by  the  firm  doea  not  affect  a  cause  of  action  vested 

in  one  member  only,  235  a. 
pendente  hie,  22i. 
reasons  for  law  of,  215. 

recovery  in  one  capacity,  when  affects  right  of  recovery  in  another,  235  a. 
recovery  in  one  right  or  capacity  doea  not  affect  right  to  recover  in  an- 

other,  235  a. 
recoTery  of  judgment  for  the  value  of  property,  when  title  veata  by, 

237. 
right  to  recover  in  full  ia  necessary  to  operation  of  law  of,  223. 
separate  torta  or  oontracta,  aeparate  judgmenta  may  be  recovered  for 

each,  843. 
siater  atate,  judgment  of,  when  mergea  cauae  of  action,  221. 
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■tookholden,  liability  of,  whothor  merged  in  judgment  ngatnet 

tion,  228. 
•lurety,  judgment  against^  and  principal,  effect  o^  as  merger,  22S 
ireepaaa,  recorery  in^  when  precludes  recovery  in  another  form  of 

222. 
tretpaieers,  recoTery  against  one  doea  not  release  others  236. 
torts,  indivisible  causes  of  action  arising  out  of,  241. 
vacated  judgment  ceases  to  be,  218. 
valid  judgment  is  essential  to,  218. 
void  judgment  does  not  operate  as  a,  117. 
wages,  recovery  of,  precludes  action  for  any  other  amount  due  wbcn 

suit  was  brought,  240. 
waiver  o^  in  one  action  for  one  installment,  when  operates  as  waiver  in 

other  suits,  223. 
warrantor,  judgment  against^  when  bars  recovery  against  intermediate 

grantees,  228* 

affidavit  of,  108. 

indispensable  to  relief  from  judgment^  498. 

indispensable  to  vacation  of  judgment,  102. 

judgment  on,  essential  to  res  Judieaia,  260,  267,  318. 

judgment  on,  what  is,  260,  267. 

judgments  on,  classification  of,  263. 
ICesne  Profits, 

action  for,  judgment  in  ejectment  as  evidence  of,  297,  301. 
ICilitary  Oourts» 

decisions  of,  531. 
ICisconoeived  Actions 

cannot  bar  proper  action,  265. 
Kisericordia, 

judgment  of,  8. 
KLmomer  of  Parties ' 

does  not  relieve  them  from  judgment^  60  a,  154. 
ICisprisions  of  Olork 

may  be  corrected,  71. 
Kistake, 

as  ground  for  nunc  pro  tune  entry,  60. 

as  ground  for  relief  in  equity,  500  a. 

as  ground  for  vacating  judgments  on  motion,  113. 

cannot  be  shown  to  avoid  estoppel,  284  a. 

foreign  judgments,  whether  may  be  avoided  on  account  of,  595. 

merger;  whether  prevented  by,  22Sw 
Koney, 

judgment  must  be  paid  in,  463. 

power  to  enter  judgment  in  particular  kind,  8. 
Xortgage% 

foreclosure  precludes  suit  against  defendants  for  personal  jadgment^  23QL 

judgment  for  debt  will  bar  suit  to  foreclose,  230, 
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ICortgftgOB  (Continarci), 

lien  of,  not  destroyed  by  foreclosure,  230,  398. 

merger  of,  by  judgment,  222. 

priority  between,  and  jadgments  entered  on  the  same  day,  370. 
notions, 

decision  of,  based  on  formal  defects  in  papers,  326. 

decision  of,  effect  of,  in  other  causes,  325,  326. 

decision  o^  effect  of,  in  subsequent  proceedings  in  the  same  cause,  32fi, 
326. 

leaTC  to  rene^,  when  necessary,  325. 

leave  to  renew,  when  will  be  denied,  326. 
Municipal  Oorporationyi, 

judgments  against,  for  damages,  when  bind  persons  liable  to,  orer,  181. 

judgments  against,  when  bind  citizens  and  tax-payers,  178. 

judgments  against,  when  bind  the  people  of  the  state,  178. 

officers  of,  judgments  for  and  against,  on  whom  binding,  178. 

streets,  judgments  concerning,  on  whom  binding,  178. 
Kutuality 

essential  to  estoppels,  159. 

docketing  of,  347. 

fictitious,  60  a,  154. 

fictitious  name,  judgment  sgainst  parties  sued  by,  164 

identity  of,  154,  347. 

inserting  by  amendment^  70. 

misnomer,  failure  to  plead,  50  a. 

mistake  in,  does  not  render  judgment  void,  154. 

of  parties,  mistake  of,  in  judgment  entry,  50  a. 

omitted  in  judgment,  154. 
Vational  Oourts, 

authentication  of  judgments  of,  411. 

oondusiveness  of  judgments  of,  578. 

contracts  not  to  remove  suits  to,  568. 

habeoB  corpui,  errors  and  irregularities  in  conviction  not  reviewable  in, 
619. 

habeaa  eorjmt,  for  prisoner  in  custody  for  act  done  or  omitted  by  author- 
ity of  constitution  or  laws  of  United  States,  626. 

judgments  of,  entitled  to  full  faith  and  credit,  578. 

lien  of  judgments  of,  404-406. 

lien  of  judgments  of,  cannot  be  impaired  by  state  legislation,  338. 

Its  pendenB,  state  law  does  not  apply,  192. 

notice  of  Ii»  pendens  need  not  be  recorded,  212. 

pleading,  judgments  of,  453. 

relief  from  judgments  of,  cannot  be  granted  by  state  courts,  485. 
VaturaUzation, 

judgments  in,  and  their  effect,  607. 
Vegligence, 

bars  relief,  486,  502. 

in  making  defenses  at  law  precludes  relief  in  equity,  502. 
Juno.  n.  ^n 
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Negligence  (ContiDued), 

of  Attorney,  112. 

of  attorney  no  groand  for  relief  inanity,  600. 

what  excusable,  Hi. 
Negotiable  Instromenta, 

Ut  peruienit  when  snbjeet  to  law  of,  194. 
Hew  Trial, 

equity,  when  will  require  p&rtiei  to  submit  to,  485. 

grounds  for,  in  equity,  after  judgment  at  law,  485. 

how  obtained,  in  equity,  after  judgment  at  law,  4851 

motion  for,  does  not  affect  a  judgment  as  an  estoppel,  328. 

record  of,  85. 

when  and  how  procurable  in  equity,  484  a. 
VihU  IMdt, 

judgment  of,  7. 
VU  Debit, 

jurisdiction  of  court  of  another  state,  when  put  in  issue  by  plea  o^  456w 
VoUe  Proeeqni, 

effect  of  judgment  of,  261,  318. 

judgment  of,  ii  not  an  estoppel,  261. 

judgment  on,  defined,  7. 

termination  of  right  to  enter  judgment  of,  318. 
Nominal  Damages, 

judgment  for,  is  an  estoppel,  311. 
Non  Obstante  Veredicto, 

judgment  of,  7. 
Non  Prosequitur, 

judgment  of,  defined,  7. 

judgment  of,  ii  not  a  bar  to  another  action,  261. 
Von-residents, 

attachment  of  property  of,  120  a. 

conflicting  claims  of  title,  determining,  against,  120  a. 

constructive  service  of  process  upon,  and  its  effect^  567. 

corporations,  judgments  against,  when  valid,  568. 

jurisdiction  of,  based  on  service  of  process  within  the  state,  566. 

jurisdiction  of,  bssed  on  service  of  process  without  the  state,  564. 

jurisdictional  findings  cannot  conclude,  133. 

liens,  foreclosing,  against,  120  a. 

partition  of  property,  enforcing,  against,  120  a. 

presumptions  of  jurisdiction  do  not  apply  against,  127. 

property  of  corporations  within  the  state  is  subject  to  the  jurisdiction  of 
its  courts,  567. 

quieting  title  against,  120  a. 

war  preventing  appearance  of,  when  renders  judgment  void,  127. 
Nonsuit, 

entry  of,  after  reversal  of  judgment  by  appellate  courts  261. 

judgment  of,  defined,  7. 

judgment  of,  is  final,  16. 

judgment  of,  is  not  an  estoppel,  261. 
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Nonsuit  (Continned), 

jadgmenfc  of,  parol  evidence  not  admiiiible  to  show  that  it  waa  on  the 
merit!,  261. 

jadgment  of,  when  eennot  be  entered  to  aroid  an  eetoppel,  261. 

motion  for,  waives  right  to  judgment  on  the  merits,  261  a. 

reiraxU,  judgment  of,  is  a,  S!61« 
Von  Sum  Informatus, 

judgment  of,  7* 
Notes  and  Bills, 

merger  by  recovery  upon,  227,  227  a. 
Notice, 

hyUi  pendens,  191,  198. 

of  application  for  nunc  pro  tune  entry,  64. 

of  application  for  vacation  of  judgment^  103. 

of  appUoation  to  amend  judgment,  72. 

of  application  to  amend  judgment  entries,  72  a. 

of  assignment,  426. 

of  judgment,  entry  is  essential  to,  87 

of  motion  after  final  judgment  may  be  served  on  the  attorneys,  142. 

of  motion  to  vacate  a  judgment,  103,  10S» 

of  motion  to  vacate  judgment,  servioe  of,  on  attorney,  108,  lOS. 

that  judgment  lien  will  attach,  364. 

to  defend  suits,  176,  181,  188,  189. 

to  indemnitors  and  warrantors,  what  sufficient  to  bind  them  by  the 
judgment^  181. 

want  o^  when  a  ground  for  relief,  496. 

See  Lis  Pshduts. 
Nuisance, 

continuance  of,  when  Justifies  second  recovery,  242. 

merger  of  future  damages,  when  results  from  judgment  for,  242. 

only  one  suit  for  each,  242. 
NnlUty 

will  be  vacated,  98. 
Nul  Tiel  Record, 

issues  presented  by  plea  of,  459. 

jurisdiction  cannot  be  disproved  under  plea  of,  455,  459. 

jurisdictional  defects^  when  available  under  plea  of,  459. 
Numerous  Defendants 

need  not  all  be  named,  167,  173. 
Nunc  pro  Tunc  Entries, 

antiquity  of  ezerdse  of  power  of  making,  56. 

appellate  courts,  when  will  direct^  57. 

as  of  date  prior  to  rendering  judgments,  57. 

classification  of  cases  in  which  may  be  made,  57. 

conditions  imposed  to  protect  third  persons,  66. 

court  may  direct,  of  its  own  motion,  64. 

death  of  party  as  a  ground  for,  57. 

decision  of  judge  in  writing  not  necessary  to  sustain,  61. 

delay  arising  from  motions,  58. 
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daUy  not  attriliatable  to  the  oourt  no  ground  for,  60. 

delay  of  the  court  as  a  ground  for,  67,  68. 

delay  or  miitake*  of  the  parties,  when  will  not  Justify,  GOl 

effect  of,  67. 

sTidence  upon  which  may  be  made,  61-63. 

examples  of  eases  of,  for  neglect  of  clerk,  61. 

final  judgment,  action  must  ha^e  been  ready  for,  69. 

motion  for,  notice  o^  when  required,  64. 

motion  for,  who  may  make,  64. 

policy  of,  66. 

power  to  make,  is  not  dependent  upon  statutes,  66. 

previous  judgment  or  order  is  essential  to,  68 

of  decree  of  diroroe  after  death  of  party,  61. 

orders  and  proceedings  other  than  judgments,  61. 

statutes  concerning,  furnish  oumnlatiye  remedies,  66. 

termination  of  power  to  make,  65. 

third  persons,  how  and  when  affected  by,  66. 

time  within  which  may  be  made,  66. 

to  bring  judgments  within  discharges  in  bankruptcy,  61. 

to  cure  negligenoe  of  clerk  of  court,  61. 
Office  Hours, 

instruments  filed  before,  371. 
Offloeve, 

acting  under  roid  judgments,  liability  of,  629. 

indemnitors  of,  when  bound  by  judgments  against,  184^ 

judgment  against,  when  binds  successor  in  ofiice,  170. 

judgments  against^  or  in  favor  of,  respecting  public  interests^  wlio  bound 
by,  178. 

of  corporation  may  confess  judgment,  645. 

payment  of  judgment  by,  469. 

payment  of  judgment  to,  462. 

privity  with  successors,  170. 

public,  may  confess  judgment,  645. 

receiving  payment  in  confederate  notes,  463. 

sureties  of,  whether  bound  by  judgments  against,  180. 

what  acts  of,  are  judicial,  631. 

when  justified  by  process,  629. 
Officers  de  Facto 

in  confederate  states,  604. 
Official  Bond, 

sureties  on,  when  bound  by  judgments  against  prinoipalB,  180. 
Orders, 

defined,  15. 

demurrer,  decisions  upon,  whether  are,  15. 

distinction  between,  and  judgments,  15. 

estoppels  resulting  fiom,  266,  326-327,  611. 
Orplians'  Courts, 

actions  on  decrees  of,  not  sustainable,  432. 
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makes  it  part  of  record,  78. 
Parties, 

acting  in  one  right  not  bound  in  another,  156. 

administrator  de  bonk  non,  whether  boond  by  judgment  against  admii^ 
istrator,  163. 

administrator  not  bound  by  judgment  against  himself  personally,  156. 

administrators  and  executors,  administrator  de  bonk  non,  whether  bound 
by  judgment  against,  163. 

administrators  and  executors,  when  bound  by  judgment^  163. 

alienees,  when  bound  by  judgments  against  alienors,  165. 

ancestors  and  heirs,  privity  between,  168. 

assignee  for  benefit  of  creditors,  judgment  against^  when  binds  credi- 
tors, 173. 

assignees,  when  bound  by  judgment  against  assignors,  165. 

assisting  in  a  suit»  when  not  bound  by  the  judgment,  189. 

attachment  proceedings,  claimants  and  creditors,  when  bound  by,  182. 

attorney,  when  bound  by  order  fixing  compensation,  174. 

bi^lor  and  bailee,  privity  between,  166. 

bailors  and  bailees,  judgment  against  one,  when  binds  the  other,  183. 

bound  by  judgment,  though  not  parties  thereto,  176. 

eestuk  que  trust,  when  must  be  parties,  173. 

choses  in  action,  equitable  owners  of,  are  bound  by  judgments  against 
holder  of  legal  title,  173. 

co-defendants  are  deemed  adversary  parties  when,  158. 

co-defendants,  decree,  when  decides  qnestions  between,  158. 

co-defendants,  rights  between  one  another,  when  determined,  158. 

convicts,  judgments  against,  149. 

co-tenants,  judgment  against  one  does  not  bind  the  other,  171  a. 

covenantors,  when  bound  by  judgments,  181,  184. 

creditor  not  bound  by  judgment  against  another  creditor,  159. 

deceased,  judgments  against,  when  valid,  153. 

deceased  when  action  was  brought^  the  judgment  is  void,  153. 

description  of,  in  judgment,  50  a. 

devisees  and  testators,  privity  between,  168. 

distributees  of  a  common  fund,  190. 

ejectment,  Who  deemed  to  be  parties  to,  171. 

ejectment,  who  may  be  dispossessed  under  judgment  in,  171. 

fictitious  name,  judgment  against  one  sued  by,  154. 

garnishees,  when  protected  by  judgment  against  them,  167. 

general  expressions  confined  to  those  served  with  process,  155. 

grantees  of  parties  prior  to  commencement  of  action,  162. 

grantees  of  parties  subsequent  to  commencement  of  action,  162. 

grantees,  when  bound  by  judgments  against  grantors,  165. 

heir,  judgment  in  favor  of,  does  not  prevent  recovery  by  administrater» 
163. 

heir  not  bound  by  judgment  against  co-heir,  159. 

heirs  and  devisees,  no  privity  between,  163. 

homestead,  judgment  against  husband  binds  wife  and  children,  173. 
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FlfftiM  (Coatinaed), 

idmitity  of,  how  ectablishedy  154. 

in  Mcoad  actioii,  including  persons  not  psrties  to  former  judgment^  161. 

in  second  aotion,  not  inclading  all  those  in  the  first,  160. 

incorrectly  named  in  judgment  are  nevertheleas  bound  hj,  154. 

indemnitors,  notice  to  defend,  when  necessary,  and  sufficiency  o^  181. 

indemnitors,  when  bound  by  judgment,  175,  176. 

infancy,  plea  of,  is  personal,  and  if  not  made  is  waived,  151. 

infant,  general  guardian  may  waive  service  of  process  upon,  151. 

infant,  guardian  ad  litem,  failure  to  appoint^  does  not  avoid  judgment, 
151. 

infant,  judgments  against,  are  valid,  151. 

infant,  judgments  against,  can  be  avoided  only  upon  grounds  open  to  an 
adult,  151. 

infant,  personal  service  of  process  upou,  is  generally  indispensable,  151. 

infant,  personal  service  of  process  upon,  states  in  which  not  necessary. 
151. 

infant,  waiver  of  service  of  process  by,  or  by  his  guardian,  15L 

insurer,  when  bound  by  judgment  against  reinsurer,  174. 

interested  in  two  capacities,  when  bound  in  both,  156. 

judgment  against,  in  partnership  name,  154. 

judgment  against  one  as  an  officer  does  not  bind  him  personally,  156. 

judgment  of  foreclosure,  who  necessary,  154. 

judgments  rendered  for  defect  or  misjoinder  of,  are  not  estoppels,  266. 

landlord,  when  bound  by  judgment  against  tenant,  185. 

landlords  and  tenants,  privity  between,  169. 

lessee,  judgment  against,  when  not  binding  on  lessor,  169. 

lessors  and  lessees,  privity  between,  169. 

lunatics,  judgments  against,  are  valid,  152. 

maker  not  bound  by  judgment  against  indorser,  159. 

married  women,  circumstances  making  judgments  against,  valid,  when 
must  be  disclosed  by  the  record,  150. 

married  women,  judgments  against,  in  actions  commenced  before  mar- 
riage, 15a 

married  women,  judgments  against,  relief  from,  in  equity,  when  will 
not  be  granted,  150. 

married  women,  judgments  against,  when  and  where  valid,  150L 

married  women,  judgments  against,  when  and  where  void,  150. 

married  women,  justices'  judgments  against,  when  valid,  150. 

master  and  servant,  judgment  against  one,  when  binds  the  other,  179. 

municipal  corporation,  judgment  against^  who  bound  by,  178. 

must  be  mutually  bound,  159. 

name  of,  mistake  in,  does  not  affect  vslidity  of  judgment,  154. 

notice  to  third  party  to  appear  and  take  part  in  litigation,  174. 

notice  to  third  parties  to  sssist  in  defense,  when  unavailing,  188. 

not  in  etM^  when  bound  by  a  judgment,  172. 

not  obliged  to  conduct  suit,  though  interested  in  the  result,  188. 

numerous,  when  one  may  represent  all,  157* 

officer  and  successor,  privity  between,  170l 
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offioen  and  their  indemniton,  184. 

one  apparently  aned  personally  not  affected  in  his  capacity  of  aaaignee, 

ise. 

one  suing  on  behalf  of  himself  and  others,  157. 

permitted  to  withdraw  from  sait  are  not  bonnd  by  judgment,  164. 

persons  convicted  of  crime,  149. 

persons  liable  to  losing  party,  when  bonnd  by  judgment,  174. 

persons  not  subject  to  jurisdiction  of  court  may  voluntarily  submit  to 

it,  149. 
principal  and  surety,  judgment  for  or  against  one,  when  conclusiYe  for  or 

against  the  other,  180.   * 
principal  not  bound  by  judgment  against  agent,  164. 
privies,  classification,  162. 
privies,  interest  of,  must  have  been  acquired  after  the  bringing  of  the 

suit,  162. 
privies,  joint  owners  are  not,  162. 
privies,  maker,  indorser,  and  acceptor  of  notes,  162. 
privies,  successors  to  interest  of  parties  before  the  action  was  brought, 

162. 
privilege  of  exemption  from  service  of  process  must  be  asserted^  149. 
privity  between  bailor  and  bailee,  166. 
privity  between  corporation  and  stockholder,  177. 
privity  between  county  or  municipality  and  its  citizens  and  tax-payers, 

17& 
privity  between  devisees  and  testator,  168. 
privity  between  executors,  163. 

privity  between  executors  and  administrators  and  heirs,  163. 
privity  between  executors  and  administrators  with  the  will  annexed, 

163. 
privity  between  heirs  and  ancestors,  168. 
privity  between  husband  and  wife,  parent  and  child,  etc.,  162L 
privity  between  lessor  and  lessee,  169. 
privity  between  officer  and  successor,  170. 
privity  between  officials  of  a  county  or  city  and  its  citizens,  178. 
privity  between  principal  and  agent,  164. 

privity  between  real,  and  the  personal  representatives  of  a  decedent,  163. 
privity  between  remaindermen,  172. 
privity  between  tenant  and  landlord,  185. 
privity  between  tenant  for  life  and  reversioner,  172. 
privity  between  vendor  and  vendee,  186. 
privity  defined,  162. 
privity,  effect  of,  is  confined  to  the  estate  one  person  has  received  from 

another,  162. 
privity,  how  produced,  162. 
privity,  kinship,  when  does  not  create,  162. 
privity  of  mortgagor  and  mortgagee,  limits  of,  162. 
privity  with  tenants  in  ejectment,  who  deemed  to  be  in,  171f 
real  parties,  evidence  to  show  who  were,  173. 
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real  party  in  interest,  when  bound  by  judgment^  174. 

remaindermen,  privity  between,  172. 

■tockholden,  when  bound  by  judgment  againet  corporation,  177. 

sued  in  two  capacities,  when  bound  in  both,  IM. 

•nreties,  when  bound  by  judgment  against  their  principals,  180. 

tax-payers,  when  bound  by  judgment  against  connty  or  municipality, 

178. 
tenant  for  life  and  reversioner,  privity  between,  172. 
trespasser  not  bound  by  judgment  against  a  co-trespasser,  159. 
trustees  and  etatuii  gue  trust,  when  both  must  be  parties,  173w 
trustees,  judgment  against,  when  binds  cettui  que  iruat,  173. 
unrecorded  deed,  judgment  does  not  bind  holder  of,  unless  he  is  a  party, 

162. 
vendor  and  vendee,  privity  of,  186. 
warrantors,  when  bound  by  judgments,  181,  187. 
widow  sued  as  executrix  not  a£fected  as  doweress,  156. 
widow  to  whom  dower  is  assigned  not  precluded  from  claiming  in  aev« 

eralty,  156. 
witnesses  are  not  bound  by  a  judgment,  189. 
who  are,  must  be  determined  from  the  whole  record,  154. 
who  are,  when  to  be  ascertained  from  inspection  of  record  only,  154. 
who  may  be,  149. 
Partition, 

all  questions  of  title  and  possession  may  be  put  in  issue  and  determined 

in  action  of,  304. 
dower,  wife's  claim  to,  is  concluded  by,  304. 
homestead,  party  cannot  assert  right  to,  after,  304. 
Judgment  in,  action  brought  by  person  not  entitled  to  bring  it^  30S 
judgment  in,  defined,  8. 
judgment  in,  is  conclusive  on  all  issues,  304^ 
judgment  in,  is  conclusive  that  the  parties  owned  the  land  as  oo-tenants^ 

304. 
judgment  in,  is  operative  without  conveyances,  308. 
judgment  of,  is  restricted  in  effect  to  parties  over  whom  the  court  had 

jurisdiction,  304. 
judgments  of,  when  in  rem,  607. 
lien  of  judgment  against  co-tenant  is  transferred  to  the  pait  set  off  to 

him,  357  a. 
of  lands  of  decedents,  effisct  of,  308  a. 

of  lands  of  decedents,  grantee  of  heir  should  be  party  to,  308  a. 
of  lands  of  decedents,  in  probate  and  surrogate  courts,  308  a. 
of  lands  of  decedents,  jurisdiction  over  parties  must  be  acquired,  908  a^ 
of  lands  of  decedents,  notice  of  proceedings  is  indispensable,  308  a. 
of  lands  of  decedents,  parties  to,  who  necessary,  308  a. 
of  lands  of  decedents,  petition  for,  in  writing,  is  essential,  308  a. 
of  lands  of  decedents,  petition  for,  questions  which  may  be  determinedy 

308  a. 
of  lands  of  decedents,  petition  for,  what  should  atate,  908  a. 
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of  lands  of  deoedenta,  petition  for,  who  mmj  apply  IoTi  906  »• 

person*  not  in  being,  when  bound  by,  806. 

title  acquired  by  party  pendmUe  file  is  bound  by,  804^ 

unknown  owners,  who  bound  a%  807« 
PArtner, 

cannot  confess  judgment  against  firm,  645. 

judgment  against  one  releases  others,  232L 
Partnenhip, 

oonf  ession  of  judgment  by,  545. 

dormant  or  secret  partner  released  by  judgment  against  the  others^  28SL 

Jurisdiotion  of,  may  be  acquired  by  serring  process  on  resident  mem- 
bers, 120  a. 

lien  of  judgment  against  indiWdual  members  of,  857  a. 

lien  of  judgment  against  lands  of,  367  a. 

merger  of  liability  of  all,  by  judgment  against  one  partner,  232. 

non-resident  partners  not  released  by  judgment  against  resident,  234. 

priority  of  judgment  against  firm  over  judgment  against  members  of.  aa 
indiriduals,  357  a. 

when  established  by  judgment,  315. 
Pat«nt 

for  lands,  whether  a  new  title^  329. 
Paymexit  of  Judgment, 

action  on  judgment^  when  no  defense  to^  435. 

effect  of,  466. 

how  made,  463. 

presumption  of,  464,  465. 

right  of  payer  to  subrdgation,  468-473. 

to  whom  may  be  made,  462. 

when  does  not  discharge  lien,  391. 
Penal  Laws, 

judgments  upon,  whether  enforceable  in  other  states,  575. 

of  other  nations,  judgments  upon,  598. 
Perjury, 

action  for  obtaining  judgment  by,  289. 

as  a  cause  of  action,  289. 

as  a  defense  to  an  action  on  a  judgment^  435. 

as  ground  for  relief,  503. 

as  ground  for  relief  in  equity  from  judgments,  289,  489. 

as  ground  for  vacating  judgment,  11  a. 

in  obtaining  judgment,  wherefor  available  as  a  defense,  435. 

vacating  judgment  for,  on  motion.  111  a. 

whether  foreign  judgment  may  be  avoided  on  account  of,  595. 
Personal  Property, 

'what,  bound  by  Ua  pendem,  194« 
Persona  Bound  by  Judgment 

though  not  parties,  174-190. 
Persona  not  in  Ease, 

how  bound  by  judgments,  172. 
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Fhymdaii, 

judgment  in  favor  of,  for  servicea^  bars  action  for  malpraetioei  282. 

plea  of,  when  not  reqaired,  283. 

recovery  for  services  precludes  action  for  malpractice,  2S^ 

warranty  of  title^  action  npon,  not  barred  by  judgment  for  pnzdiaM 

price,  282. 
TlAcita, 

what  is,  and  necessity  of,  77. 
Pleading, 

complaint  on  judgment  against  person  not  designated  by  his  tnte  name, 

460. 
complaint  on  judgment^  anterior  proceedings  or  considerations  need  not 

be  stated,  460. 
complaint  on  judgment,  assignment  must  be  averred,  460. 
complaint  on  judgment,  defenses  need  not  be  averred,  450. 
complaint  on  judgment,  form  of,  460. 
complaint  on  judgment,  in  favor  of  an  administrator,  460. 
complaint  on  judgment  need  not  state  that  it  is  still  in  foree^  460. 
complaint  on  judgment  of  courts  of  another  state,  what  must  \m  averred, 

453. 
complaint  on  judgment  of  foreign  courts,  jurisdiction  need  not  \m  alleged, 

453. 
complaint  on  judgment  of  inferior  court  should  be  in  oiiiim|>rif,  451. 
complaint  on  judgment  of  national  courts,  jurisdictioa  need  not  be 

alleged,  453. 
complaint  of  judgment  of  superior  courts^  jurisdictioa  need  net  be 

averred,  452. 
complaint  on  judgment  which  is  a  record  should  be  in  debt^  460. 
describing  the  judgment  record,  particularity  required  in,  466^  457. 
description  of  judgment,  what  should  contain,  456,  457. 
former  adjudication,  how  pleaded,  460. 

inferior  courts,  jurisdiction  of,  when  and  how  must  be  shown,  454. 
inferior  courts,  statutes  concerning  mode  of  alleging  jurisdictioa,  464. 
ml  debei,  jurisdiction  of  court  of  another  state,  whether  may  be  dis- 
proved under  plea  of,  465. 
non-joinder  of  parties  defendant  must  be  taken  advantage  of  by  a  plea 

in  abatement,  466. 
nul  tkl  record,  issues  presented  by  plea  of,  469. 

md  Hel  record,  jurisdictional  defects,  what  available  under  plea  o^  459. 
flitt/  del  record,  jurisdiction  of  court  may  not  be  disproved  by  plea  o^ 

455. 
wd  tiel  record,  plea  of,  must  be  tried  by  the  reoord  alone^  468L 
of  estoppel,  foruiing  part  of  chain  of  title,  283. 
of  estoppel,  opportunity  for,  what  is,  283. 
of  estoppel,  when  required,  283. 

plea  of  general  issue,  judgment,  when  admissible  under,  284^  468. 
plea  of  general  issue,  what  defense  is  admissible  under,  284^  468. 
plea  of  jurisdiction  of  court  of  another  state,  what  anfficient,  46L 
plea  to  the  jurisdiction  of  a  superior  courts  what  most  state,  45& 
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pleas  in  actions  upon  judgment  mnst  be  adapted  to  the  dignity  of  the 
judgment,  451. 

Tariances  in  describing  judgments,  when  fatal,  467. 
Police  Begrulatioiui 

of  other  nations,  judgments  founded  upon,  598. 
Postea 

defined,  77. 
Premature  Suit 

no  bar,  268,  274. 
Presumption, 

in  favor  of  jurisdiction  of  oourts  of  record,  122,  123. 

in  support  of  retraxit,  45. 

lien  of  judgment  is  presumed  to  hare  attached  before  making  a  eonrey* 
ance  dated  on  the  same  day,  370. 

of  attorney's  authority,  and  whether  indisputable,  128. 

of  jurisdiction  of  courts  not  of  record,  517. 

of  jurisdiction  of  courts  of  other  states,  6(UL 

of  jurisdiction,  when  record  ii  silent^  132. 

of  reajudieaia,  275,  276. 

of  satisfaction  of  judgment  arising  from  levy  upon  personal  property, 
how  rebutted,  475. 

of  satisfaction  of  judgment  from  lapee  of  time,  464,  466. 

of  time  of  entry  of  judgment,  45. 

payment  of  judgment,  when  presumed,  464,  466. 

respecting  existence  or  non-existence  of  estoppel,  276. 

that  all  defenses  pleaded  were  presented  and  passed  npon,  272. 

that  judgment  was  entered  npon^merits,  276. 
Principal, 

privity  with  agent,  164. 

privity  with  garnishee,  167. 

privity  with  surety,  180. 
Principal  and  Agent, 

judgment  against,  effect  of,  on  relations  oi,  2S6. 

judgment  against  one,  when  binds  the  other,  164. 

judgment  against  one^  when  merges  canie  of  aoiion  against  the  other, 
225  a. 

privity  between,  164. 
Priority  of  Judgment  Idenfl, 

aoquiring,  by  superior  diligence,  874t 

acquiring,  by  superior  equity,  375. 

fractions  of  a  day,  when  considered  in  determining  Judgments  of  the 
same  term,  369. 

judgments  rendered  on  the  day  of  sale,  372. 

office  hours,  371. 

preferred  debts  due  the  United  States,  378. 

simultaneous  acquisition  and  conveyance  of  property,  373. 
Privileged  Persona, 

courts  do  not  judicially  notice  privilege  ol^  149. 
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judgmenti  againit^  when  Tmlid,  149. 

plea  of  priTilege  ii  eeeentiAl,  490. 

relief  in  equity  from  judgmenti  agftintt^  496. 
Privity, 

definition  of,  162. 

of  adminietrator  with  administrator,  163b 

of  adminiitrator  with  administrator  in  another  state,  163. 

of  administrator  with  creditor,  163. 

of  administrator  with  heir  or  devisee,  163. 

of  ancestor  with  heir,  168. 

of  assignor  with  assignee,  165. 

of  bailor  with  bailee,  166. 

of  co-tenants,  171  a. 

of  creditor  with  creditor,  169. 

of  lessor  with  lessee,  169. 

of  occupants  with  defendant  in  ejectment^  171. 

of  oflScer  with  his  successor,  170. 

of  principal  with  agents  164^ 

of  principal  with  garnishee,  167. 

of  remaindermen  with  tenant,  172. 
Probate  Oourte, 

accounts,  annual  or  partial,  effect  of  illowanoe  o^  319  b. 

accounts,  final,  effect  of  allowanoe  of,  319  b. 

administration,  grant  of,  in  wrong  county,  120. 

adn^imstration,  grant  o^  when  not  collaterally  impeachable,  120. 

administration,  grant  of,  when  there  was  a  will,  120. 

decrees  and  orders  of,  and  their  effect  as  re$  Judicata,  319  h. 

distribution,  decree  of,  of  what  condnsiTe,  319  b. 

jurisdiction,  instances  of  want  of,  120. 

jurisdiction  of,  over  estates  of  decedents  dying  before  passage  of  probste 
act,  120. 

jurisdiction  of,  upon  what  depends,  319  h. 

letters  of  administration,  effect  of  grant  of,  319  h. 

living  persona,  grants  of  administration  of  estates  o^  120. 

partition  of  lands  of  decedents  by,  808  a. 

property  in  another  state,  no  jurisdiction  over,  120. 

relief  in  equity  from  judgments  of,  484  a. 

sale,  confirmation  of,  of  what  conclusive,  319  b. 

sale,  jurisdiction  of,  to  grant  order  of,  what  essential  to^  319  h. 

will,  admission  of,  to  probate,  effect  of,  319  b. 
Process, 

construotive,  not  supported  by  affidavit  nor  order  of  court,  127. 

constructive  service  of,  on  residents,  127,  627. 

, constructive  service  o^  statutes  authorising,  whether  must  bo  strictly 
construed,  127. 

oorporations,  foreign  and  domestic^  service  of,  upon»  120  h. 

defective  service  of,  126. 

failure  to  serve,  when  makes  judgment  void,  196. 
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form  of,  defeoti  in,  and  their  effSscti,  12S6. 

irregnUritiet  in,  do  not  make  judgmenti  Toid,  128. 

irregolarities  in  Mnrioo  o^  126. 

of  inferior  conrts,  serrioe  of,  is  not  preramed,  619-523. 

personal  lervioe  on  infant  defendants  generally  indispensable^  151. 

presumption  of  serrioe  ot,  122,  123. 

recitals  of  seryioe  construed  as  referring  to  the  return  or  proof  in  the 

record,  130. 
relief  from  judgments  because  of  want  of  service  of^  495. 
serrice  of,  need  not  be  personal,  127. 
service  of,  when  essential  to  jurisdiction,  120  a. 
service  of,  when  fatally  defective,  126. 
service  of,  whether  may  be  after  judgment,  127. 

See  JuBiSDioriON. 

identity  of,  is  the  test  of  Tt$  judicata,  259. 

of  vacation  of  judgment,  409. 

omu  of,  in  regard  to  rtijtidkata,  276. 

to  avoid  estoppel,  272. 

to  establish  estoppel,  278. 

Broof  of  Judgments 

'    by  copy,  408. 

by  judgment-book,  409. 

by  the  record,  407. 

of  courts  of  another  state,  411--418L 

of  foreign  courts,  414. 

of  inferior  courts,  410. 

SeeEviDUfOB. 

Property  Bound  by  IAm  Pendens 

includes  both  real  and  personal  estate,  194. 

must  be  pointed  out  by  the  pleadings  or  notioe,  196,  197. 
Property-liolder 

bound  by  judgment  against  city,  178,  181. 
Publication  of  ProoeM» 

vacating  judgments  based  upon,  statutes  regarding,  105. 
Public  Lands, 

lien  of  judgments  against  possessors  of,  856. 

lien  of  judgments  against  purchasers  of,  856. 
Purchaier, 

honajidef  relief,  when  will  not  be  granted  against,  509,  510. 

ftime  pro  tunc  entry  of  judgments,  when  affects,  66,  67. 

TpendemU  Ute^  when  may  move  for  vacation  of  judgment,  91. 
Purchasers  under  Judgments, 

after  satisfaction,  acquire  no  title^  480. 

effect  of  reversal  on,  483,  484 

not  prejudiced  by  amendments,  74,  344. 

not  prejudiced  by  nunc  pro  tune  entry,  66. 

not  prejudiced  by  reversal,  484. 
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not  prejodioed  by  Morefc  vices  in  the  proceeding!,  509»  610l 

not  prejadioed  by  tnit  to  set  Mide  Judgment,  609,  510. 

plaintiff  is  not  purchaser  for  ralue,  366  a. 
Quitting  Titles 

against  non-rttidents,  120  a. 

tffect  of  Judgment  for  defendant  in  action  for,  809. 

Judgment  lor  pUintifF  cuts  off  erery  possible  interest  of  defendant^  909L 

Judgment  for  plaintiff  is  conclusive  of  every  fact  necessary  to  uphold  it» 
809. 

Judgment  for  plaintiff  it  oondutive  of  his  ownership,  309. 
Quod  Oomputet, 

Judgment  of,  8. 
Quod  Pttrtitio  Fiftt, 

Judgment  of,  8. 
Quod  Beeuperet, 

Judgment  of,  7* 
Beal  Actions, 

effect  of  judgment  in,  293. 
Seal  Property, 

conflicting  claims,  determining,  against  non-residents,  120  a. 

In  a  foreign  state  or  country.  Jurisdiction  over,  120,  564. 

liens  on,  enforcing  against  nouoresidents,  120  a. 

partition  against  non-residents,  120  a. 

quieting  title  against  non-residents,  120  a. 

within  the  state,  jurisdiction  over,  120  a. 
Reasons  of  the  Court 

are  not  a  part  of  the  judgment,  2. 

do  not  limit  nor  enlarge  estoppel,  249. 
Reoeiptk 

lots  of,  when  entitles  party  to  relief  in  equity,  504. 

obtaining,  during  pendency  of  action,  504. 
Becord,  or  Judgment  &0II, 

as  proof  of  judgment,  407. 

copy  as  proof  of  judgment,  408. 

evidence  outside  of,  to  show  what  was  litigated,  273,  275. 

lost,  how  proved,  407. 

lost,  how  replaced,  89. 

power  of  court  over,  63. 

See  JuDOMBivT  Roll. 
Belief  in  Equity  firom  Judgments  and  Decrees, 

accident  as  a  ground  for  relief,  501  a,  501. 

after  denial  of  motion  at  law,  511. 

against  what  adjudications  may  be  granted,  484  a. 

agreement^  taking  judgment  contrary  to,  492. 

agreement,  though  void,  may  be  ground  for  relief,  492. 

appeal,  errors,  or  omissions  in  taking,  cannot  entitle  party  to  relief 

484  a,  508. 
appeal,  power  of  court  to  restore  right  of,  484  a. 
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attorney  at  law,  appearanoe  o^  without  anthorify,  whether  may  be  re- 

liered  againtt^  499. 
attorney  at  law,  nnanthorised  act  of  attorney  who  hai  authority  le 

appear,  600l 
attorney!  frand  of^  when  entitles  client  to  relief,  489. 
attorney  or  connaellor,  neglect  or  error  of,  not  ground  for,  608. 
awards,  relief  from,  484  a. 
bill  of  reWew,  when  neoesaary,  485. 
claasification  of  grounds  of,  488. 

complainant  must  do  or  offer  to  do  equity  to  obtain,  516. 
compromise,  judgment  taken  in  Tiolation  of,  492. 
computation,  mistake  in,  as  a  ground  for,  600  a. 
concealment  of  material  facts  as  a  ground  for,  493. 
consideration,  illegal  or  immoral,  in  a  cause  of  action  does  not  entitle 

defendant  to  relief,  606. 
courts,  when  one  will  not  grant  relief  from  judgment  of  another,  485. 
creditors,  judgments  suffered  or  procured  for  purpose  of  defrauding,  612. 
creditors  of  defendant,  when  entitled  to,  612. 
criminal  prosecution,  judgments  in,  not  reUered  from,  484  a. 
decrees  in  equity,  relief  from,  bow  granted,  485. 
defenses,  fraudulent  concealment  of,  when  a  ground  for  relief,  491. 
defenses  not  available  at  law,  601. 

defenses,  omission  to  make,  when  precludes  relief  in  equity,  606u 
denial  of  relief  upon  motion,  whether  affects  right  to  relief  in  equity,  611. 
diligence,  instances  of  want  of  sufficient,  to  entitle  party  to  relief,  603. 
diligence,  want  of,  in  making  defenses  at  law  precludes  relief  in  equity, 

603. 
discovery  after  judgment,  when  entitles  party  to,  507. 
divorce,  relief  from  decrees  of,  484  a,  489. 
ecclesiastical  courts,  relief  from  judgments  of,  484  a. 
equitable  defenses,  election  to  make,  at  law  is  conclusive,  601. 
equitable  defenses  of  which  courts  of  law  have  concurrent  jurisdiction, 

601. 
equitable  defenses  under  the  codes,  whether  must  be  interposed  in  an 

action  at  law,  601. 
equitable  defenses  which  court  of  law  could  not  entertain,  601. 
error  in  computing  the  amount  due,  when  a  ground  for,  600  a. 
error  not  a  sufficient  ground  for,  487. 

estoppel  of  a  judgment  on  the  merits  must  be  respected,  486. 
evidence,  error  in  admitting  or  excluding,  is  not  a  ground  for,  487. 
fraud  as  a  ground  for,  489-493. 
fraud  in  cause  of  action  not  a  ground  for,  489. 
fraud,  instances  in  which  relief  may  be  granted  because  of,  489. 
fraud  of  complainant  precludes  granting  him  relief,  489. 
fraudulent  alteration  of  judgment  is  a  ground  for  relief,  490. 
fraudulent  concealment  of  facts,  when  a  ground  for,  491. 
from  judgment  procured  by  neglect^  mistake,  or  wrong  of  the  prevail- 
ing party,  496  a. 
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B«iliif  in  Bquity  from  Jadgmmita  and  Decreea  (Contiiiiiad), 

IpunUiag  debU,  relief  from  jadgments  bMed  upon,  602. 

gWMral  grounds  o^  466. 

bArdohip  olono  not  a  mfBoient  groand  for,  466. 

ignonuioe  of  defendant,  when  no  groand  for  relief,  603^  60& 

illneu  of  party  or  his  oonneel,  SOL 

infants,  when  entitled  to^  618. 

injury  to  oomplainant  is  essential  to  his  relief,  614. 

injnstioe  aUmo  not  a  sufficient  ground  for,  486. 

innocent  purohsser  will  not  be  affected  by,  609,  610. 

insane  defendant^  when  not  entitled  to^  467. 

irr^gukrify  not  a  sufficient  ground  for,  466. 

Judgments  at  law  eannot  be  set  aside,  485. 

Judgments  at  law,  mode  of  granting  relief  from,  485. 

Jurisdiotion,  affidavit  of  service  of  process  may  be  contradieted*  496. 

Jurisdiction,  retain  of  sernoe  of  process,  whether  may  bo  oontradieted, 
406. 

Jurisdictionsl  defects  as  grounds  for,  496. 

Jurisdictional  redtals  cannot  prcTcnt  granting  of  relid^  496. 

manied  woman,  when  may  obtain,  from  jadgments  against  bar,  160. 

merits  in  the  original  action,  how  must  be  pleaded,  496. 

merits,  when  necessary,  498. 

merits,  whether  essential  to  relief  when  court  did  not  hare  juriadiotion, 
498. 

minor  not  entiUed  to^  because  court  did  not  appoint  goardian  «d  Bern, 
487. 

mistake  of  derk  of  courts  when  a  ground  for,  600  a. 

mistake  of  courts  parties,  and  jury  as  a  groand  for,  600  a. 

mistake  of  party,  causing  him  not  to  make  his  defense^  600  a. 

mode  of  granting  relief,  484  a»  486. 

motion,  remedy  by,  whether  predudes  relief,  407. 

national  courts  will  not  grand  relief  from  judgments  of  state  oonrts^  485. 

n^leot  in  presenting  legal  defenses,  602. 

new  trial,  denial  o^  in  original  action  predudes  relief  in  equi^,  611. 

new  trial,  equity  may  require  party  to  submit  to^  486. 

new  trial,  grounds  for,  in  equity  after  a  judgment  at  law,  486. 

new  trial,  issue  to  be  retried  is  not  tried  anew  in  the  original  action, 
486. 

notice  of  action,  want  of^  as  a  groand  for  relief.  49&i 

parties  who  may  obtain  rdie^  512. 

perjury  as  a  groand  for,  489, 

privileged  persons  not  entitied  to  relief,  496. 

probate  courts  relief  from  decrees  of,  484  a,  606. 

process,  want  of  service  as  groand  for  relief,  496. 

purchasers,  innocent,  must  not  be  prejudiced  by,  609,  610. 

receipt  or  release,  finding  of,  when  entities  party  to  relief,  604. 

receipt  or  release,  obtaining,  after  oommencement  of  action,  wImu  en- 
titles party  to  relief,  604. 

ramedy  at  law  by  motion,  whether  predudes  relief,  497. 
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Belief  in  Equity  from  Judgments  and  Decrees  (Contiuaed), 

representative  of  decedent,  when  entitled  to  relief,  505. 

return  of  eervioe  of  proceee,  whether  may  be  shown  to  be  false,  495. 

retnm  stating  faots  not  presumptively  within  officer's  knowledge,  495. 

rights  aoquired  by  third  persons,  whether  may  be  afifected  by,  509. 

settlement  of  aooonnts,  relief  from,  484  a. 

state  courts  will  not  grant  relief  from  judgment  of  national  courts,  488L 

strangers  to  an  action,  when  entitled  to,  512. 

threats  of  personal  violenoe  as  a  ground  for,  494. 

time  in  which  to  apply  for,  515. 

to  prevent  party  from  securing  advantage  of  his  mistake,  neglect^  or 
wrong;  496  a. 

trustee,  relief  from  judgment  against,  505  a. 

usury,  relief  from  judgments  based  npon,  502. 

will  not  be  extended  beyond  the  wrong  done,  518. 

who  entitled  to,  512. 
Semaindermen, 

not  ill  6t80;  when  bound  by  judgment;  ITZ 

privity  between,  172. 

when  bound,  thongh  not  parties,  172. 
Bemainders, 

contingent,  whether  judgment  lien  attaches  to,  354. 

lien  of  judgment  upon,  354. 
Bemedies, 

cumulative,  when  both  may  be  prosecuted  to  judgment^  222i 

election  between  inconsistent,  when  irrevocable,  256. 

inconsistent,  both  may  not  be  prosecuted  to  judgment,  222. 
Bemoval  of  Causes, 

oontracts  restraining,  568. 

judgment  after  erroneously  denying  or  granting  order  for,  136. 
Bendition  of  Judgment* 

valid  without  and  before  entry,  40. 
Beplevin, 

effect  of  judgment  in,  as  between  the  parties,  816. 

judgment  in,  is  conclusive  in  subsequent  action  of  trespass  or  trover,  316. 
Bes  Judicata.    See  Ebtofpil;  MsRom;  Partus;  Pbiyitt. 
Bespondeat  Ouster, 

judgment  of,  7. 
Bestitution, 

against  whom  enforced  in  ejectment,  171. 

of  property  after  reversal  of  judgment*  482. 

of  property  after  reversal  of  judgment  as  between  the  parties,  482,  48dL 

of  property  after  reversal  of  judgment,  how  may  be  obtained  and  who 
may  be  dispossessed,  482. 

of  property  after  reversal  of  judgment,  when  required  of  third  per8ons,483i 


judgment  o^  defined,  7. 

judgment  of,  difference  between,  and  nonsuit,  7. 
judgment  of,  is  a  bar,  261,  262. 
June.  IL-M 
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Setura 

of  officer,  amending  or  supplying,  to  enpport  jurisdiction,  89  Ik 

of  officer  as  to  facts  not  presumptively  within  his  knowledge,  49& 

of  senrice  of  process,  contradicting,  in  courts  not  of  record,  517. 

of  service  of  process,  whether  may  be  contradicted  in  equity,  495. 
Bcivttraal, 

action  after,  for  value  of  property  sold,  482. 

action  after,  to  recover  moneys  paid  in  satisfaction  of  Judgment;  4S2^ 

amount  recoverable  after,  as  restitution  for  property  sold,  482. 

assignee  of  judgment,  how  affected  by,  488. 

attorney  for  plaintiff  not  answerable  after,  for  money  collected  aad  paid 
over,  484. 

attorney  for  plaintiff  purchasing  at  execution  sale  loses  title  by,  484 

by  agreement  of  the  parties,  effect  o^  481, 

does  not  destroy  right  to  justify  acts  done  under,  482L 

effect  of,  is  to  restore  parties  to  their  original  condition,  481. 

effect  of  reversal  of  reversal,  481. 

effect  of,  when  it  is  as  to  some  issues  only,  481. 

estoppel  destroyed  by,  833,  481. 

for  possession  of  real  property,  restitution  after,  482. 

general  effect  of,  481. 

grantees  of  parties,  how  affected  by,  481. 

lien-holder,  restitution  from,  48Z 

lien  of  judgment,  effect  of,  upon,  381. 

of  judgment  destroys  its  effect  as  an  estoppel,  333. 

of  judgment  of  conviction,  effect  of,  in  action  for  malicious  pcosecatioiip 
319. 

on  the  appeal  of  part  only  of  the  parties,  481. 

party  not  served  with  notice  of  appeal  not  affected  by,  481. 

plaintiff  loses  his  title  by,  482. 

plaintiff's  attorney,  whether  loses  title  by,  484i 

plaintiff 's  grantee,  whether  loses  title  by,  484. 

restitution  after,  how  enforced,  482. 

restitution  after,  of  things  in  specie,  482. 

restitution  between  the  parties,  decisions  denying,  483. 

restitution  of  real  property  after,  who  may  be  dispossessed,  482: 

sale  made  to  third  parties  not  affected  by,  484. 

sale  made  under  judgment  reversed,  whether  appellant  may  alect  to 
affirm,  482. 

third  persons,  effect  of,  upon,  484. 
Beversioner, 

privity  between,  and  tenant  for  life.  172. 
Sevivor 

of  judgment  liens,  379. 

See  SoiBB  Facoas. 
Bala  under  Execution, 

after  expiration  of  judgment  lien,  394i 

after  satisfaction  of  judgment^  480. 
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8ati«&otioii  of  Judgment^ 

appeal  after,  481  a. 

aBsignment  after,  to  party  liable  for  iti  payment,  460. 

attorney  or  officer  can  accept  payment  in  money  only,  463. 

bank  bills,  payment  of  judgment  in,  463. 

by  discharge  of  a  sole  defendant  from  custody,  476. 

by  discharge  of  one  of  sereral  defendants  from  custody,  477. 

by  forthcoming  and  delivery  bonds,  479. 

by  giving  notes,  463. 

by  indulgence  given  surety,  479. 

by  levy  of  property  under  attachment  which  the  sheriff  embezzles,  475. 

by  levy  on  personal  property,  470. 

by  levy  on  real  estate,  474. 

by  payment,  462-467. 

by  sale  of  property  under  execution,  478. 

by  sale  of  property  under  void  process,  478. 

by  set-off,  467  a. 

by  taking  defendant  under  execution,  476. 

by  taking  one  of  several  defendants  under  execution,  477. 

compromise,  accepting  less  than  amount  of,  as  payment  in  full,  463. 

•osts,  judgment  for,  is  not  satisfied  by  paying  judgment  against  anoth« 

wrong-doer  for  the  same  liability,  467. 
•lection  as  to  which  judgment  plaintiff  will  receive  satisfaction  of,  467. 
entry  of,  how  compelled,  4H0. 
execution  sale  after,  is  void,  480. 

keeping  alive  after,  for  benefit  of  one  of  several  defendants,  472. 
keeping  alive  after,  for  benefit  of  surety  or  indorser,  470,  471. 
keeping  alive  after,  to  secure  other  obligations,  466. 
land,  delivery  on,  under  elegit  is  s,  474. 
land,  levy  upon,  is  not  a,  474. 
miscellaneous  means  of,  479. 
motion  to  compel  entry  of,  480L 
of  one  judgment  by  the  payment  of  another,  467* 
part  payment  under  promise  to  accept  it  as  payment  in  full,  463. 
payment  by  a  co-defendant  and  a  third  person,  478. 
payment  by  indorser,  471. 
payment  by  officer,  whether  he  may  take  and  enforce  assignment  after, 

469. 
payment  by  one  of  several  co-defendants,  472. 
payment  by  stranger,  when  entitles  him  to  subrogation,  468. 
payment  by  stranger,  when  is  not  a  satisfaction,  468. 
payment  by  surety,  when  an  irrevocable  satisfaction,  468. 
payment  by  surety,  when  entitles  him  to  subrogation,  468. 
payment,  how  may  be  made,  463. 
payment  of  judgments  against  principal  debtor  discharges  judgmeni 

against  garnishee,  467. 
payment,  taking  note  for  amount  of,  463. 
payment  to  assignor  after  assignment,  462. 
payment  to  attorney  at  law,  462. 
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tetisfiftotion  of  Judgments  (Continued), 
payment  to  derk  of  the  conrt^  402. 
payment  to  ofBoer,  when  an  irrevocable  satufaetion,  469. 
payment  to  oflBoer  who  embezzles,  462, 
payment  to  real  party  in  interest,  462. 
payment  to  sheriff  or  other  officer,  462. 
payment^  to  whom  may  be  made,  462: 
payment,  when  an  irrevocable  discharge,  466. 
personal  property,  lery  upon,  is  a  conditional  satisfaotion,  47fi. 
personal  property,  levy  npon,  release  of,  on,  will  not  prejudice  third  per^ 

sons,  470. 
personal  property  of  one  defendant,  levy  upon,  does  not  satisfy  Judgment 

as  to  the  others,  476. 
presumption  of,  from  lapse  of  time,  464,  46S. 
presumption  of,  from  lapse  of  time,  how  rebutted,  464. 
presumption  of,  from  lapse  of  time,  when  does  not  arise,  464 
presumption  of,  from  lapse  of  time^  whether  a  question  of  law  or  of  fae^ 

464. 
presumptioii  of,  from  levy  on  personalty,  what  rebuts,  47& 
proceedings  after,  480. 
release  of,  under  seal,  479. 
revival  of  judgment  after,  466. 

seal,  release  under,  is  equivalent  to  payment  in  full,  463. 
setting  off  one  judgment  against  another,  467  a. 
time  as  evidence  of,  465. 
two  or  more  judgments  for  same  liability,  saUsfaotioa  of  ono  — *'Hi^  all, 

467. 
vacating,  after  failure  of  tiUe  to  property  sold  under  ezecntaon,  478. 
vacating,  entry  of,  procured  by  fraud,  mistake,  inadvertence,  etc,  478  a^ 
vacating,  entry  of,  resort  to  equity,  when  necessary,  478  a^ 
vacating,  entry  of,  will  not  prejudice  bonajide  purchasers,  478  a^ 
vacating,  in  equity,  for  failure  of  title  to  property  sold,  478  a^ 
waiver  of  right  to  appeal  by  accepting,  481  a. 

See  Fayuext;  SuBBOOATioir. 
BdraFaciAS, 

amendment  of,  444. 

decrees,  whether  may  be  revived  by,  448. 

defense  available  to  strangers,  446. 

defense  to,  what  admissiMs^  446. 

definition  of,  448. 

demurrer  to  writ  of,  444. 

executors  and  administrators,  when  must  be  parties^  448. 

form  of,  defects  in,  how  taken  advaotsge  of,  444. 

form  of  writ  of,  444. 

heirs,  when  must  be  parties,  448. 

is  not  a  new  action,  442. 

joinder  of  parties  defendant  in,  443. 

Judgment  on,  effect  of  as  an  estoppel,  447* 

Judgment  on,  form  of,  442,  447* 
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Scire  Facias  (Continned), 

judgment  on,  who  may  impeach,  448. 
nihil,  two  retorna  of,  are  eqnivaleat  to  personal  tervioe,  446. 
on  death  of  one  of  several  plaiutiffa,  443. 
on  death  of  sole  plaintiff,  who  must  prosecute,  443L 
parties,  bankruptcy  of  defendant,  443. 

parties  defendant  and  death  of  one  of  sereral  defendants,  443L 
parties  defendant,  joinder  of,  443. 
parties,  marriage  of  defendant,  443. 
parties  plaintiff,  who  must  join  as,  443. 
parties,  when  judgment  affects  real  property,  443. 
pleading,  none  is  required,  444. 
return  of  serWoe,  what  should  state,  445. 
service  of,  445. 
substitutes  for,  449. 

terre-tenants  and  heirs,  whether  should  be  named,  444. 
rariances  between  and  judgment^  444. 
when  necessary  as  between  original  parties,  442. 
when  necessary  because  of  change  of  parties,  442: 
Bet-oir, 

defendant,  when  need  not  present,  277,  280. 
excluded  from  evidence,  whether  barred  or  not»  278. 
failure  of  the  defendant  to  present^  277. 
not  allowed  is  barred,  if  evidence  was  offered  upon  it,  279. 
not  due  is  not  barred,  though  pleaded,  279. 
not  withdrawn  is  barred  by  judgment,  279. 
of  judgments  after  assignment^  427. 
voluntary  allowance  of,  280. 
Betoir  of  One  Judgment  against  Another, 
mode  of  procuring,  467  a. 

motion  for,  in  which  court  should  be  made,  467  a. 
power  of  court  of  law  to  order,  467  a. 
right  of,  cannot  be  destroyed  by  fraudulent  transfer,  467  a. 
when  should  be  ordered,  467  a. 
Settlement  of  Pauper, 

order  of,  as  rti  Judieata,  256. 
Sherifl; 

assignment  of  judgment  to,  when  he  has  been  compelled  to  pay  it,  469. 
may  impeach  a  judgment  suffered  to  defraud  a  creditor  whom  he  repre> 

aents,  335. 
payment  of  judgment  by,  when  an  irrevocable  aatisfaction,  469. 
payment  of  judgment  to,  before  execution  issues  or  after  its  return  day, 

462: 
payment  of  judgment  to,  in  bank  bills,  463. 
payment  of  judgment  to,  must  be  in  money,  463. 
payment  of  judgment  to,  when  he  is  not  authorised  to  receive  it  is  in- 
operative, 462. 
payment  of  judgment  to^  when  satisfies  it^  though  be  embezsles  the 
money,  462. 
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Bignatore 

of  jndge,  not  eaaentiAl  to  judgment^  61. 
ttgning  Judgment^ 

what  IB,  77. 

jadgment  agunst^  149,  note. 
Stoto, 

Of  pendem  confined  to,  210. 
See  JoDGMurTS  of  Othxb  Statb;  JuBiSDicrnoH;  Noir-BssiBSKTa. 
Statute  of  Limitation% 

jadgment  against  adnunUtrator  does  not  prerent  operation  in  faror  of 
hein,  163. 

Jadgment  in  faror  of  one  oo-tenant  may  prevent  the  statute  operating 
against  others,  171  a. 

judgments  of  other  states,  when  barred  by,  576. 

of  plaoe  where  action  on  judgment  is  brought  prevails,  676. 

vacating  judgments  to  permit  plea  o^  108. 
Stotutes 

in  regard  to  judgment  roll,  80-82. 

in  regard  to  judgment  roll  oonstrued,  81,  83. 

in  regard  to  vacating  judgments,  105-115. 
Statutes,  Belief  under, 

inezcuBable  neglect  and  instances  thereof,  1 15. 

surprise  as  a  ground  for,  115  a. 

unavoidable  misfortune  and  casualty  as  grounds  for,  115  a. 
See  Vagatino  Jubomemts  under  Statutesl 
Stay  of  Bxeeution, 

Uen  of  judgment,  effect  of,  upon,  881. 
Stockholder, 

•  f.  V  whether  bound  by  judgment  against  corporation,  177. 
Stocks, 

iUpendemwito,  194. 
Subrogation, 

co-defendant's  right  to,  after  paying  the  judgment,  47 L 

indorser*^  right  to,  after  paying  judgment,  472,  473. 

officer's  right  to,  after  paying  judgment,  469. 

right  of  payer  of  judgment  to,  468-473. 

surety's  right  to,  after  paying  judgment,  470. 
Summons, 

defects  in  and  in  service  of,  whether  render  judgment  void,  128. 

service  of,  when  fatally  defective,  126. 

See  JuBiSDiOTiON  and  Pbooess. 
Sunday, 

judgment  docketed  on,  when  void  and  when  valid,  347* 

judgment  entered  on,  when  void  and  when  valid,  138. 
Supervieom, 

board  of,  power  of,  to  decide  upon  their  own  jurisdiction,  623L 

decisions  of,  when  quari  judicial,  531. 
Supplemental  Pleadinga, 

Ui  pendens  of,  199. 
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Sapplemental  Proceedings, 

deoUion  in,  U  conolanve^  325-327. 
Suretiee, 

judgments  for  or  agunst  iheir  principal!,  when  oonolnnve  for  or  against 
them,  180. 

paying  judgment,  when  entitled  to  subrogation,  470. 

whethor  rights  of,  merge  in  the  judgment^  226. 
SurpriBe 

as  a  ground  for  relief  in  equity,  501. 

as  a  ground  for  vacating  judgments  upon  motion,  115  a. 
Suspension  of  Judg^nent  Liens 

by  act  of  defendant,  384. 

by  capias  ad  saUrfadendum^  379. 

by  dormant  execution,  383. 

by  erecting  new  county,  385. 

by  forthcoming  bond,  380. 

by  merger  of  judgment,  368. 

by  sale  under  execution  in  Pennsylvania,  386. 

by  stay  of  execution,  382. 

by  temporary  vacation,  381. 

See  LisN  of  JuDomirxB. ' 


judgments  for,  when  in  rem,  607* 
Tax  Judgments, 

error  does  not  avoid,  135. 

jurisdictional  recitals  in,  130, 

liens  of,  relate  to  the  levy  of  the  tax,  369* 

payment  of  taxes  canno^.  be  shown  to  avoid,  135. 
Tenants  in  Common, 

no  privity  between,  171. 
Tender, 

lien  of  judgment  not  released  by,  384,  891  b. 
Term  of  Court, 

adjournments  of,  121. 

continues  till  call  of  the  next  term,  90. 

ends  when,  121,  note. 

except  during,  there  is  no  court,  121. 

is  as  one  day,  in  legal  contemplation,  121,  note. 

judgment  is  final  after,  96. 

judgment  may  be  amended  during,  69. 

judgment  may  not  be  amended  after,  70. 

judgment  out  of,  void,  121. 

power  of  courts  out  of,  121. 

special  notice  of,  121,  note. 

vacation,  judgments  pronounced  in,  121. 
Torre-tenants, 

defined,  443. 

whether  must  be  named  in  scire /aeuu,  444. 

who  are,  443. 
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Tlur«at8 

by  which  defense  wm  prevented,  404. 
Tim8, 

at  which  Judgment  takes  eflfect,  39  lu 

for  vacating  judgments  on  motion,  when  nnlimited,  98. 

presumption  of  payment  of  judgment  from  lapse  of,  464,  465u 

within  which  judgments  should  be  entered,  89  a. 

within  which  nunc  pro  tunc  entries  may  be  madey  M, 
Xitl% 

after-acquired,  lien  of  Judgments  upon,  867,  868b 

after-acquired,  precedence  of  judgment  liens  upon,  867. 

p&ramount,  not  affected  by  lU  pendens,  201. 

vesting  by  recovery  in  trespass  or  trover,  237. 

vesting  by  satisfaction  of  judgment  in  trespass  or  trover,  237. 
Tort, 

all  damages  for,  furnish  but  one  cause  of  aotion,  241. 

judgment  for,  when  bars  action  on  contract,  222^ 

judgments  based  upon,  are  not  protected  as  contracts,  4. 

Judgments  based  upon,  cannot  be  assigned  until  rendered,  425. 

Judgments  based  upon,  discharges  of,  in  insolvency  prooeedings^  4. 

merger  of  damages  not  apparent  when  former  action  was  tried,  84L 

merger  of  damages  resulting  from,  by  judgment  for  any  part  thereof 
241. 

merger  of,  in  judgment,  217. 

merges  in  judgment,  but  not  in  verdict,  425. 
Tort-feasors, 

effect  of  Judgment  against,  as  transfer  of  title,  237. 

effect  of  judgment  against  one  of,  236. 

liability  of,  is  joint  and  several,  236. 
Transcript  of  Judgment 

as  a  lien,  396. 
Transfer 

of  title  by  judgment,  237. 

pendente  Uie.    See  Lis  PsirDBNa. 
Trespass, 

conclusiveness  of  Judgment  in  actions  of,  810,  311. 

de  bonis  aspwiatie,  effect  of  judgment  in  action  of,  317* 

Judgment  in,  effect  of,  as  a  merger,  237. 

judgment  in,  whether  conclusive  in  ejectment,  311. 

title,  when  affected  by  judgment  in  action  of,  311. 

to  try  title,  conclusiveness  of  judgment  in  action  of,  811. 
Treapa^ssers, 

election  to  pnr9ue  one  only,  what  is  an,  236b 

execution,  issue  of,  against  one,  whether  releases  the  others,  886w 

Jndgtnent  against  one,  whether  releases  the  others^  286. 

liability  6f,  is  joint  and  several,  236. 
Tribunals  and  Boards  Acting  Judicially, 

beneficial  associations,  631. 

boards  of  supervisors,  631. 
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Tribtmali  and  Boards  Acting  Judicially  (Continued), 

commiuionera  of  patenti,  631. 

commiBaionen  to  allow  elaiins  against  deoedenti  and  inioWents,  6S1. 

conolnaiTeneis  of  deolnons  of,  SSL 

controller  of  cnrrenoy,  531. 

connty  eommissioners,  631, 

eodesiaatioal  oonrta,  631. 

inspector!  of  elections,  63L 

mayors  of  cities,  631. 

military  courts,  631. 

officers  of  land-offices,  631. 

pilot  commisssioners,  631. 

registers  and  reoeirers  of  land-offices,  631. 
TroTer, 

judgment  in,  effect  of,  by  merger,  237. 

judgment  in,  estops  parties  in  action  of  ossufiqidl  or  treepass,  265. 
Trustes, 

oonfession  of  judgment  by,  64S. 

lien  of  judgment  against,  356. 

relief  in  equity  from  judgment  against,  606  lu 
Trust  Fund, 

proceeding  for  distribution  of,  without  senrioe  ot  process  on  all  the  bsn^ 
ficiaries,  157. 
Trusts, 

eesCuit  que  tnui  not  bound  by  judgment  against  trustee,  157,  178w 

eeUuii  que  tnui,  part,  when  may  represent  all,  173. 

cestuh  que  truel,  trustee,  when  may  represent^  173. 
United  States  Courts.    See  National  Courts. 
Unknown  Owner, 

Judgment  against,  in  partition,  who  may  be  bound  by,  807. 
Unrecorded  Deed, 

holder  of,  whether  affected  by  judgment  to  which  he  is  not  a  party, 
162,  201. 

•  takes  precedence  over  judgment  lien,  366. 
Usury, 

defense  of,  is  precluded  by  judgment,  284  a 

relief  from  judgment  based  upon,  502. 
Vacating 

satisfaction  of  judgments,  478,  478  a. 
Vacating  Judg^nents, 

after  lapee  of  term,  appellate  court  may  not  order,  06. 

after  lapee  of  term,  jurisdiction  to  order,  whether  lost,  06. 

after  lapse  of  term,  on  what  grounds  must  be  based,  06. 

after  lapee  of  term,  parties  cannot  require,  06. 

appeal  does  not  destroy  power  to  order,  00. 

by  writ  of  audita  querela,  05. 

by  writ  of  error  coram  nobU,  04. 

conditional  orders  for,  104. 

discretion  of  court  in  granting;  during  the  term,  OOl 
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Taeating  Judgments  (Continued), 

dnring  term  at  which  judgment  wm  entered,  90. 

effect  of,  104  b. 

either  of  two  or  more  partiet  msy  move  for,  91. 

error  ei  e  ground  for,  101. 

ezoeptional  instances  of,  101  b. 

for  facts  occurring  after  their  rendition,  101  b. 

for  unauthorised  appearance  of  attorneys,  98. 

for  want  of  jurisdiction,  98. 

irand  as  a  ground  of  motions  for,  99. 

irregularities  after  lapse  of  term  rarely  ordered  on  soeonnt  o^  97 

irregularities  as  grounds  for,  97,  98. 

judgment  creditor,  when  may  move  for,  91* 

laches  in  moving  for,  102. 

legislature  cannot  exercise  power  of,  90. 

lien  of  judgment,  effect  of,  upon,  381. 

merits,  when  requisite,  102. 

minors,  when  may  procure,  because  of  their  minority,  101  s» 

notice  of  application  for,  103,  106. 

notice  of  application  for,  may  be  served  on  attorney,  lOS. 

nullities  may  be  vacated  at  any  time,  98. 

power  of,  exists  by  the  common  law,  90. 

process,  defects  in  service  of,  97. 

purchaser  of  lands  subject  to^  when  may  prooure^  9L 

real  party  in  interest  may  move  for,  91. 

return  of  service  of  process,  contradicting  on  motion  for,  98. 

reversal  of  order  for,  because  without  notice,  103. 

second  judgment,  entry  of,  does  not  vacate  the  first,  lOi  a. 

second  judgment,  when  may  be  entered  after,  104  a. 

statutes  authorising,  are  not  retroactive,  90. 

third  persons,  grounds  upon  which,  may  move  for,  91. 

third  persons,  when  affected  by  order  of,  104  b. 

third  persons,  when  not  allowed  to  procure,  91,  92. 

who  may  apply  for,  91. 
Vacating  Judgment  under  Statutes, 

absent  defendants,  statutes  authorising,  105. 

absent  defendants,  who  deemed  to  be,  106. 

affidavit  of  merits,  answer,  whether  may  be  used  as  a»  108L 

affidavit  of  merits,  by  whom  may  be  made,  108. 

affidavit  of  merits  cannot  be  contradicted,  109. 

affidavit  of  merits,  sufficiency  of,  108. 

affidavit  of  merits,  when  not  required,  108. 

attorney,  illness  preventing  his  making  a  defense,  114^  116  a. 

attorney,  notice  of  motion  may  be  served  on,  105. 

attorney's  negligence,  whether  a  ground  for,  112. 

attorney's  unavoidable  absence,  114. 

conditions  which  may  be  imposed,  106. 

constructive  service  of  process,  vacating,  beeanse  of,  105. 

discretion  of  courts  and  when  subject  to  review,  108. 
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Vaoating  Judgments  under  Statutes  (Gontinaed^ 

error  of  law  no  ground  for  relief  under,  lOS. 

ezonaable  neglect,  instances  of,  llii 

for  ezcnsable  neglect^  114,  116. 

for  f rand.  111  a. 

for  inadvertence,  lOSw 

for  mistake,  113. 

for  surprise,  116  ik 

for  unavoidable  casualty  or  misfortune^  115  e^ 

fraud  as  a  ground  for,  111  a. 

good  faith  of  moving  party  is  essential,  llii 

grounds  upon  which  may  be  ordered,  106. 

illness  of  party  or  attorney,  or  of  a  member  of  the  famfly  of  either, 
114,  116  a. 

laches  in  moving,  when  preclude  relief,  106. 

mental  incompetency  as  a  ground  for,  114i 

merits  essential  for,  108. 

merits,  what  defenses  deemed  to  be  on  the^  108. 

neglect,  ezcnsable,  what  is,  114,  115. 

neglect  of  attorney  as  a  ground  for,  112. 

mistake  as  a  ground  for,  113. 

parties  who  were  present  at  the  trial  cannot  bave  relief  by,  105. 

party's  illness,  insanity,  or  unavoidable  absence,  114,  116  ik 

perjury  as  a  ground  for.  111  a. 

process,  mistake  as  to  the  time  or  fact  of  service,  113. 

relief  in  equity  not  superseded  by,  105. 

statute  of  limitations,  vacating,  to  permit  plea  of,  108. 

statutory  grounds  for,  106. 

surprise  as  a  ground  for,  115  a. 

trial,  mistake  as  to  time  of,  113. 

unavoidable  casualty  or  misfortiine  as  a  ground  for,  115  a. 

when  operate  as  limitations  on  the  power  of  the  court,  105. 

when  sunmions  was  served  by  publication  only,  statutes  regarding^  105^ 

who  may  move  for,  107* 
Vacation, 

entry  of  judgments  in,  89  a. 

entry  of  judgments,  on  what  must  be  baaed,  39  a. 

judp^ents  rendered  in,  89  a,  121, 
Variance 

in  pleading  judgments,  457« 
Vendee, 

Uen  of  judgments  against^  863. 

of  pendente  lUe  purchaser,  209 

payment  by,  to  vendor  after  judgment  lien  attaches  to  the  letter's  inter* 
est,  364. 

privity  with  vendor,  165,  186. 
Vendor, 

lien  of,  has  precedence  over  judgment  liensy  360. 

lien  of  judgment  against^  363» 
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Vendor  (Continaed), 

lien  of  judgment  tgainsfe,  whether  vendee  mnst  be  notified  o^  964. 

payment  by  vendee  to^  without  notioe  of  judgment  lien,  364. 
Vendor  and  Vendee, 

defense  of  action,  vendor  may  be  required  to  make,  when,  180L 

privity  between,  186. 

vendee  under  judicial  aale^  when  not  bound   by  judgment  agaiiiat 
vendor,  186* 

vendee  under  unreoorded  deed  not  bound  by  judgment  against  vendor, 
186. 
Verdict, 

entry  of  judgment  on,  when  to  be  made,  42. 

eetoppel  does  not  result  from^  until  judgment  b  entered,  202. 
Verity 

of  judgment  roll,  76. 
Vesting  Title, 

by  judgment  againat  wrong-doer,  237. 
Void  Judgment, 

sa  to  tome  of  the  partial,  whether  void  ae  to  all,  186. 

cauies  for,  116. 

defined,  116. 

does  not  disoontinue  action,  117. 

does  not  merge  cause  of  action,  117. 

does  not  prevent  entry  of  second  and  valid  judgment,  117. 

effect  of,  117. 

in  criminal  actions,  habetu  eorpui  to  obtain  relief  from,  623-625. 

legislature  cannot  make  valid,  117. 

merger  of  cause  of  action  is  not  produced  by,  218. 

on  account  of  fraudulent  alteration,  148  a. 

parties  acting  under,  are  without  protection,  117. 

purchaser  under,  acquires  no  title,  117. 

relief  from^  in  equity,  497. 

vacating,  on  motion,  98. 

when  judgment  for  contempt  is,  137. 

whether  judgment  without  any  issue  is,  135  a. 
War, 

jurisdiction  over  residents  of  enemy*s  country,  127. 
Warrantors, 

judgment  against,  does  not  prevent  after-acquired  title  inuring  to  their 
grantees,  378. 

when  bound  by  judgments  aji;ainst  covenantees,  181,  1 87. 
Warrants  of  Attorney  to  Confess  Judgment, 

blanks  in,  645. 

form  and  interprets tion  o^  545. 

revocation  of,  545. 
Warranty, 

implied  from  assignment  of  judgment,  426  a. 

judgments  in  actions  for  breach  of,  what  established  by,  312. 

of  title,  action  on,  not  prevented  by  judgment  for  the  porohase  ptios^  288. 


A 


INDEX.  1341 

R«f«r«B«*s  are  to  teetloiu;  Vol.  I.,  $(  1-888;  Tol.  II. »  ^  834-680* 

Waste, 

jadgment  creditor  eannot  onjoin,  838. 
Widow, 

right  of,  ai  dowexjen  or  olaimant  of  homestead,  when  not  ooncladed  by 
decree  of  f oreoloeore,  303. 
WilLi, 

foreign  probate  of,  605  a. 

probate  o4  oondosiveneM  of,  608. 

probate  of,  when  in  rem,  608. 

relief  in  equity  from  probate  of  forged,  484  a,  608. 
Witness, 

judgment  doee  not  estop,  189. 
Wrecks, 

proceedings  in  foreign  ooontries  relating  to,  615. 
Writings, 

oonstmotion  of,  in  one  action,  when  conclusive  in  others,  249.  263^  26tti 

judgment  concerning  validity  or  character  o^  256. 
Writ  of  Audita  auerela,  95. 
Writ  of  Error  Ooram  Nobis, 

de6ned,  94. 

errors  of  fact^  when  may  be  corrected  by,  94i 

errors  of  law  not  to  be  corrected  by,  94. 

is  generally  obsolete,  94. 
Writ  of  Error  Ooram  Vobis, 

defined,  94. 

is  generally  obsdeta,  94. 
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